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$5,000,000, of a total insue of the par value of $6,100,000. It was 
provided that the District should depoolt the $5,000,000 bonds with 
the International Trust Company of Denver, Colorade, as trustee, to 
be distributed by the latier in payment of the waterworks, righta of 
Way, reservoirs, etc., when wad ae cospleted in manier speaifically 
indicated in the contract. <A right was reserved in the contract to 
the Dietrict to sell the bonds and if it was unable ta do vo, then 
the Conatruetion Company was to have the exoclueive right te sell or 
dispose of them or any of thom remaining in the hande of the trustee 
which, upon requeat «f the Censtruction Commany, was to deliver te 
it any quantity of the bonds upon payment to the trustee of 95% of 
the par value thereof in cash; auch ouch to be held by the trustes 
im dew of the bonds sold. The contract previded that the Cone 
atruction Company was to sommeice actual work with a full feree of 
men within thirty daye after ita aceeptance of the contract and te 
fully cowpiete the werk required under it en or before Decesber 1, 
1910, 

The $5,100,000 pay value of the bends ware Lucued by 
the Dintrict and dated December 1, 1905, and it appears on their 
face that the issue war gutherised by « vote of aialified electors 
of the District at an mlection held therein Ootober 4, 1900. The 
evidenee tends to shew that there were about fifty families in the 
District, which consisted of 125,000 seres, 

Decesber 20, 1909, a vontract vas entared inte which 
ie described as the "Trust Agreament;" there were three parties to 
thie agreement, nasely, the Diatrict, the Conutruction Company and 
the defaidants under the nase and title of Parsen Sen & Co, This 
agreepent resites the issuance of the bonds af the Metrict, the 
execution of the Construction contract of Saptember 5, 1900; that 
Parson Sen & Co., by agreement with the parties, was named as 


trustee under the Cenetruction contract in lieu of the Intermations 
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Trust Company of Denver; that 14,160,000 par value of the bonds ef 
the District was to be deposited with Yarscn Gon & Go.; that 
$1,000,000 of the bends was to be delivered te the Construction 
Company au a first payment under the Comatruction coxntract; that 
the Construction Company war to purchase outright 450,000 of the 
bonds; and the Construction Cenpany «as given the right te sell and 
dispose of any of the bonds referred to in the twe last mentioned 
suns, tegether with interest coupons kuow ae 71 ond 2 attached to 
$4,000,900 ef the bonds, 

The trust agreenent set cut in soecifie terns the 
entire irrigating systen, part of which was to be constructed and 
part purchased by the Construction Gowoany and turned aver to the 
District as previded by the eagreenant. 

om the gume day that the trust agreenent was entered 
inte, the Construction Company, as party of the first part, and 
Parson fon & Co., a8 party of the second part, omtered inie an 
agreesent known as the “Purchase centract," A eepy of the Cone 
atruction Contrast was attached to this agreement, and onde a part 
thereof, Under the Purchase Contract defendants egreed to purchase 
from the Construction Company $4,090,000 of the District bonds, de- 
vosited with the deferdonte aa trugtee, at a orice of S84¢ on the 
@eliar, Under this contract defendante agreed te take we eagh month 
beginning January 10, 1910, an emownt of the bonds “the cash proceeds 
of which at eighty-two and oneehalf (894) eante on one doling / will 
cover the oatinate for work performed by said firet party as shewn 
by est inntee made by the engineer in charge ef the work, and duly 
approved by the proper- officials of tha District, but not to exeeed 
the maxima sum of One Hundred Trontyefive Thousand ($125,000) Dole 
lare in ¢ash in any ons sonth, which meted of paynent will continue 
over the period of time required for the completion of said reser. 


voirse, ditches, casals, tumnele and complete irrigating system.* 
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Under other previsions of this contrast the defendants were to take 
up $500,000 of the bonda at a orice of 8%4¢ on the dollar fer the 
purpose of redeeming certain indebisdness of the Constzuetion 
Company. Under this gontract defendants obtained from the Con 
wtruction Company an option to purehase the bonds sbeva referred 6 
to at S24¢ on the dolloxy, the $2,090,060 of bande whieh were to 
be delivered to the Construction Coweuny by thea Id striet in paye 
mont of certain rights, oto,., wore to be diwugesed of "to the mu. 
tual satisfaction of the partiss harete by a separate contract in 
regard therete;" defenianits might eaxerelse thety option and take 
up all of the $4,090,006 of bends by depositing with theaselves 
as trustees 95% in cash of the par value of the bends wo taken 
up, ond defendants were te Beld the bende aa trustees until they, 
defendants, purekssed smi puid fer them, 

A eontvact was entered ints between Magara. De. A. 
Gamfield, 8. NH. Ghielids, %. 5. Dligt, Charles. Yow and others, 
and defendants, which recited that the individicls nowed ware the 
owners of $904,799) 81 of the bonds of the Dietrict vhieh apparently 
constitute the $21,000,000 ef bonda tasued to the Conutruction Come 
Panys 

She cantracia and agrésmante referred to ara some@~ 
what lengthy, anid we have attempted te indicate here only their 
main provisions, 39 far as tha evidenee in the reeerd shows, da 
fendants' ovnership or right te purchase any ef the $6,100,000 bonds 
isoued by the Distriet is set cut im these lngtruments, The evie 
dence dose not disclose that defendants in fuet bad axersized thelr 
eption to purchase these bonds nor that thay had ever hecome ovners 
of any considerable quantity thereef, The Construction Gentract 
between the Diatrict and the Conetruction Gospany specifically proe 
vided that the bonds were met to be seid or disposed ef unless unen 
@ net return of 95% of their por value. Notwithstanding that this 


contract wae made a part of the trust agreement uncer which ¢he dee 
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fendants asoumed to oct os trustees, they agreed with the Const ruce- 
tion Company to purchase the bonds in question ot a price ef Alig 
upon the dollar, 

Beeorber 30, 1900, defendants wrote te pleintir? in 
part oe fellerat 


We are pleased to be able to prosent to you our Tirgt afvance 
—— effer ng of our new Vunigipal Irrigation Loan, 
si 
County of Yold, Colorado, Go Water Bonde 
(Grecley-Youdre Irrigation District) 
with the sugg<etion that you teke « reund bleck, 

This new distriat sdde 126,000 serer to the fanwus Gresley 
DMintriet, Gresley, Cole. This lean is of the game character 
as the Gounty of sonteruma, the County of Morgen, and the 
County of Logan, Golerado, whieh izgeues we recently handled. 

Se atiractive ia thie ismue that we desi ra a few of cour 
good friends te get in early, and we are therefore giving you 
thie advance information. Pull detuile in the way of mape, 
engineers’ renerts, attorneys’ opinions, court deoerees, ater, 
agg ready in due eourse, The boride will be dated December 

* 

: These are Municipal bende «- iawued by a vote of the tax 
payera and payable by direct taxation. The district is organized 
under the State lows and im similar in all scospects to a sohecl 
district. he taxes are extended en the suse duplicates with all 
other taxes, and are collected by the County Treasurex, whe is 
ex-officio treasurer of the District." 


it will be noted that in this letter the bende are deaq 
oribed ag “County of Yeld, Uslorade, @ Vater Bonds.* Following 
this deseription, in brackets, ar: the words “Urealey-Youdre Irrie 
gation District.” The Letter further advises plaintiff that the 
vonda are of the same charactor as bende iasued by the Gounty of 
Mentosuma, the Vowity of Rorgen, and the County of Legen, whieh 
dawues “we reoeutly heaidled.* hie Letter further advised plaine 
tiff that matters which made the bend issue stand out pre- 
eminently were! 
{2} Snough avaliable direct flow of water, over 153,000 aore- 
feet, to more than furnish one acgresffeot to the entire dietrict, 
alee sterage capacity of over 166,06 sore-feet and a Ficed 
water eupoly of over 50,000 aere-feat. Uxperienee hae tangnt 
in the old Greeley Distriet, that ome acrveefoot of water was 
augficlent for irrigation. It is easily seen, therefore, that 
this District really has an everesupply of water.* 
fhe Letter in other respecta was highly eulegletis of 


the system to conetruct and purchase which the bonda had been issued. 
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In a elrowlar which accompanied the letter the defendantea say: 
“Preliminary pdebetr 
{subject to correction) | 
We Own and Offer: CLroular (10246 
$6,260,006 
GQUUETY OF WELD, Gole., NMUSTOIPAL 
WATER G's, 
GRESLEYePOUDRE ITMMIGATION Di sTnicr,* 
in thin circulay the GreeleyePoudre Irrigation Distriet 
is deseribed us a municipal sorporation organized under the laws of 
the State of Coleornde; that “the bends were examined inte ond the 
ergonisation of the distriet aporeved by the Mon. Gharles >, Hayt, 
formerly Chief? Jurtice of the Guprene Court af Colerado. “he dite 
triet ie im all respects similer te a seheol district. Tho taxes 
are extended om the game duplicates as all other toxes mid ure oole 
lested by the County Treasurer, who fe aeolficio Treasurer of the 
Diatriot." Thin circular is bighly leudatery of the raluc of the 
land im the district when irrigated, and 1% stated thats 
“Snider the lew an iasue of this kimt 4a « prier Iien ovar any 
subsequent bond Lawued by the diwtriet and te any indebtedness 


ef any character. 
In order to cover any contingeneles, the aimusal tax levy ia 16% 


in @xeees of the requirecents fer intersat ond maintananes charces, 


The County Comaiseloners are required to fix the vate of the tax 
Levy pecesgary to provide the acount required fe pay the loterest 
and principal of the bonds, 

The County Treaeurer is exeofficie Treasurer of the Irrigatien 
District, aid it is his duty to coliest aud reecipt fer all 
taxes leyied fer these bonds in the seme manner ant et the sane 
time ag dia required for collecting taxes for other purposss on 
the real estate and personal property for eounty purposes.” 


A map was mailed to omd received by plaintiff with the 
Gireulsr and letter, 
Jonuary 20g 1910, plaintiff called upen Mr. John Vareon, 


one ef the defeniants, whe referred him te an employee, ao Kr. Parrett, 


Pisintiff?’ testified that he informed Hr. Parrett that he huc raceived 


the letter and circular and that he desired to taik with him about 
Weld County bonds; that Kr. FPurrott informed his that farson Son & 
Co. hud bought the entire issue of $5,100,000 Wald County bende, and 
that he considered it the best investment thay had ever made; that 
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the district consiated ef 129,000 acres, 211 of whieh wae irrle 
gated except 25,000 across, which lay in a higher position, and 
as to which machinery was being inetalled to provide water theree 
on; that the 100,000 scres of irrigated land was worth $500 an 
acre, and that the uwiirrigated 26,060 acres was worth $50 an 
aore; that he, Mr. Parrott, made other material representations 
as to an abuncant water supply for the land; that "they hava got 
the finest waterworks that there is in Colorado om this lend.* 
Plainticf testified that relyiag up these representations he 
purchased the bonds and that he recelwed on acknowledgment sl gned 
by defendants, by Parrott, acknowledging a subseriptien for 
$6,006 County of Yeld, Colorads, “unicipsal Pater 6's (Grenley- 
Poudre Irrigating Distsiet.)" The wamis "County of Yald, Coloe 
rado,” annear in the acknowledgment in large type. A reo#ipt 
was alse given to plaintiff for the sum of $5,046.67 paid by 
plaintiff for the bonds, This receipt wakes no mention at all 
of Greeloyefoudrve Irrication Distiriet; it is ae fellows: 
“Samuel f, Parnly, 
Chisago, tiis, 
TGR. 27, io, 
Chicags. 
Bold 
6060 Weld phasing Golo. Fater 6a 4% 100 §O0G 
int. from Dedelel mo, 26 days 
§046,67 
Dae 1LOUG Deo, lelG 22 (1555/6 
Due 2006 Dee. 161923 #2031/4 
Due 2000 Dec. 101924 2777/80 
PAID 
Jon. 27, 1920 
FARSOR SOW & COMPANY 
Par Harold Gaborne, * 
Interest due on the bonds for the years 1920 and 
1911 was paid, Yhon interest coupens fer dunce, 1912, became 
due plaintiff received a letter from defendants to the effect that 
the Construction Cowpany was temporarily net in a finaielal condition 
to proceed with the work, ant plaintiff was informed thersin that 


it wae defendant's opinion that the Conatruction Company's embare 
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Yrassment was only temporary and that the whole proposition was 
fundasenteally sound, Plaintiff testified that when he received this 
letter he called on kr. Parrett, who informed him that the treagurgr 
"hat been a little slow about collecting the tamea; *** that 4t would 
be all right within a few days." ‘Thereafter, on June 12, 1912, 
the June, 1912 interest was paid by defendants to plaintiff, Two 
days prior thereto the defendants entered into a contract with the 
Construction Company and the District witer the terna of which the 
trust agreement and the purchase contract for the $4,080,060 ef 

the District bonds were revoked. Under this agreamait the del sade 
ants were te provide mosey for the paysient of interest due June 1, 
1912, on all outstanding bonds of the Dietrist. The Chicago Title 
& Trust Company was substituted ac trustee in lieu ef defendants and 
d4efendante ware released by the Gonstruction Company and the Di ge 
trict from any lisbility arising owt of the purchase contract. Under 
this inst agreanent the defendants turned over te the Chicags Tike 
& Trust Gowmpany bonds of the District amounting te aomething ever 
$2,000,000. It appears aleq that on Hevevber 1, 1910, the defandge 
gate and the individuale heretefore named, Cumficlid, Shields, Soore, 
Gunther ani others, entered into « contract revoking the purchare 
eontract for the 91,000,000 of bonds, It ig a faiv inferenes that 
defendantea by the two contracte last referred to sought te aveid the 
responaibility imposed upon them by thelr acceptance of the trust 
agreement and by their unquestioned representation that they had 
purchased and were the owners of the bonds in question. Pinintiffr 
insists that he knew nothing sbout the construction uontract of 
Septeuber 5, 1900, uml from the avidenoe 14 is quite eé¢rtain that 
he believed, at least, that he hed purchased bonds iswued by the 
County of Yeld, Colorads, ond which were owned by the defendante. 
The evidence does diselese that sfter plaintiff’ had beeome apprised 
of the faet that the bonds were met in fact the bende of the County 
of Weld, that they were iasued by the Greeleys’oudre Mstrict, and 
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that defendants had sot purchased the bonds in such manner that 
funds were available for the purchase ond completion of the ix- 
yigation system, he at once made a tender of the bonds, together 
with intorest which had been paid theroon, and interest on the 
interest, to defendants and damanded a return of the $6,046.67 
paid by him to theme The tender was refused and the prevent ane 
tien was begun. The District defmalted in payment of interest 
due en the bonda in Pesember, 1912, 

It ie widieouted that the irrigation syatem perovi ded 
for by the comatruction contract was not venpleted solely because 
bonds could not be anid in euch quantities as would farnich suf 
ficlent funds ta @omplicte the contract. Pisimtiff testified that 
in Desember, 101%, he called at defendants! offiesa snd asked Mr. 
Parrett why the interest then due had not been pald and whether 
the taxes had not been paid, amd plaintiff was informed by Pare 
yott that the interest “was not paid frem the taxeay" that "it 
was paid from the taxes on ths Land.” 

The written statement ef defendants that they owned 
the entire issue of the bends iesuel by the District was "a 
material representation and evidanes of ite falsity tends in some 
degree to oatabliiesh the elaim ef plaintiff that he was induced te 
Purchase the bends by falea representationa, If the etatemant 
hed been true it would follew ae a nutural faference therefrom 
that the District would have had aufficient funds to eospiete 
the work previded for under the contract end if would be une 
Likaty/theat event that it would default in the paywont of interest 
COUPONS. 

im orcess-eoxnmination Kr. Villian Parson, the only 
defendant who testified, saids 

"I understood we had contracted to buy the bende and we owned 
them. Ay understanding was that we bed bought = eentraet for 


all these bonds. fe gone 4 would not own thes Lf we did not 
pay for then, Ya paid for the onwsa that were delivered to us. 


We did not pay for theae that we tured back." 








10 


This statement constitutes a sonewhat wvhiguous claim 
of ownerghip of the bonds. On the sume day and presumably as part 
of a single traneaction, the defendants entered into an agreement 
with the Construction Company and with the District, under which 
defendants were selected as trustmes for all of the parties having 
am interast in a proper distribution ef the benda and ales it ene 
tered into a contrast with the Construction Company under whieh a 
right was reserved to defendante te purchase the bonds, and it is 
evident that their present clsim that they were in fant owners of 
the bende is based upon the latter gontraet. The defendants by 
these contemporaneous agreamenta agcuaid to ast in a dual eanaeity 
with reference to the bonds; first, they agreed to act as trustees 
thereof, ond secondly, they entered into an option eontract for 
their purchase at @2i¢ on the dollar. lvidenee tends to show that 
by defeniants' exercise of whatever rights vere bestowed upon then 
by this purchase sontragt they were anabled te obtain large prefe 
ite in dealing in the bonds. 

Kotwithsianding the preearranged plan whereby defeand« 
ante gought to elaim a technical ownership in the bonds, wa think 
the jury were warranted in believing that they 4id not et any time 
own or attempt to aequire title to any af the bonds «except ehen aud 
in so far ae they were able to se11 quantities of thea to their 
sustosers. The construction work on the project was di secntinued 
in 1912 as the remit of a failure to procure funds by a sale of 
the bonds, 

A Golorads Law provided that in me avent should the 
Distriet sell any of the bende for leas tha 967% of the face 
value thereof, Notwithstunding thia law, defendants, while set ing 
as trustecs, entered into an agresment te purchase the bonis at 
82i¢ om the dollar, 

Purther, the jury were warranted in finding thet dee 
fendente 41d represent to plaintiff that tha bends in question were 
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issued by Wold County, Colorado. It is true that in the Lotter 
and elrevlar referred to the words, “GraeleyePoudre Irrigation 
Company” appear simetines iu amall type and in braeketa under the 
words “Weld County, Colorade, Municipal Water 6's. Taken tegether 
the circular and letter furnished auple grounds fer a finding that 
they were #0 drawn az to lead prospective purchasers of the bends 
to believe thet they were faoued by Yoeld County, ond net by a 
district containing tut a few favilies ewaged in dry farming. 
The defendascts represented, and we think falsely, that the bend 
issue was a first lien on the irrigstion system. The Language ef 
the cirewlar is thal the bonds im question conetituted a Lien 
prior te any indebtedness of ony character, The centenee in which 
this clause appears ia not in and of iteelf an evidence of fair 
dealing, to say the least, Its lascguage ies 

‘Under the law an iseue of thie kind in a prior lion te 

mibsequent bond iweue by the Dictriet and to any indebtedness 

ef any character,” 

4m unsuspecting resdar ef thie statenent might easily 
conclude that the bonds in question constituted a firet lien 
ageinet the property of the Dietriet. While the statement neade 
leesly sete out thet the dvene constituted a prior lien to any 
mbsequent bond isaue, it was well ealeulated in ite concluding 
@lause to lead plaiatiff and otharea to believe that the Llawuse “id 
in fact take priority over every and ali clsims’againat the Die 
trict. The evidence shows that the Dictrist did leee property of 
considerable value by virtue of a bonded indettednesa existing at 
the time the bonde in question wera issued. 

The letter and clreulear and plaintiff's testimony 
tend to show that the defendants represested the bonds in question 
to be Hunioipal @€ Water bonds of “eld Cyunty, Gelorade; they vere 
ekilifully dream to create a belicf thet the bonds were County 


water bonds and not the bonds of a newly organized ané sparsely 
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settled district. The lotter specifically stated that the loan was 
of the same character ae loans of thres ether counties in Colorade, 
which were handled by defandante, 
in wpeaking of the enginser's repert of tha property 
the olrealar stated: 
"It was on his report that we bought the bonds of the well known 
and muccessful districts: « County of Legon, County of organ 
and County of Montezuma. * 
the evidence also tends to wappert plaintiff's cone 
tention that the defendante knewingly misrepresented the facts 
concerning the supply of water available for the diatriet. These 
were not matters of mere opinion; they were etatesente of a faet 
or facts apparently mada for the purpoas of proauring a sale of 
the bonds and upon which the plaintiff might rensenably rely. 
Agguming for the momant that no special duty was 
imposed by the law upon defendants as trustees, wid even though it 
could be said that they were dealing at arm's Length with the 
plaintiff’, they were not thereby absolved from a legal cuty not te 
misrepresent eny material feet az te the title or value of the soa- 
ourities, The evidence abers that plaintiff knew nothing whatacaver 
ef the existence of the several contracie und agreementa whereby a 
eolorable right to claim ownership ef the bende was bestowed upen 
defendants. 
it is urged that 1¢ ia om established rele that when » 
person is induced through fraud or misresrasentatisons te enter into 
a contract, and particularly s speculative favesteant ach ay the 
one in question, ke must imaediately upon discovery of the facts 
sleet whether to reseind the transaction or woive the fraud. Vhile 
we are not prepared te hold that the present transaction can fairly 
be desoribed ac 4 apeculative investeaent, wa are otherwise net ine 
@lined to dispute the general corresinesa of this ecortention, As 
we have said, the evidence tends to preve that the plaintiff had ne 
knowledge whatsoever of tha alieged falsity of the statements made 
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to him both orally and in writing until a short time before he tene 
dered the bonds and intezsest money to deferidants., This statement 

of plaintiff is borne out by the fact that belioving, as he appears 
to have done, that the bonds werg the bonds of VYeld County, Volorade, 
and that they were ali owned by defendants, he would have no reason 
to suspect the fraud which became evident on investigation when dee 
fault was made in the payment of interest in Decewber, 1912. Plaine 
tiff thereafter, with reasonable promptness, tendered back the bonds 
and payment made to him. Plaintiff was 72 years of saze at the time 
of the transaction, and the lands which were to be ivrigated under 
the project were located in Solerado, where resided many of the pare 
sons connected with the bend transactions, Plaintiffts testimony 
is that his first information came from Parrott, defendant's agent, 
that interest was not to be paid from taxes; that he, plaintiff, 
became “astonished et the whole transaction; I didn't knew what to 
do; I didn't knew anybody that had bought any of the bonds." 

We think the trial court Was warranted in finding that 
the defendants were in facts trustees of the bonds in suestion. It 
is tue that a fornal contract gave them on optional right te pure 
chase the bonds, but on the whole record it dees not appear that 
title to any of the bonds was ever actually conferred upon defende 
ants, and there is much reason to belioye that they dealt with them 
in the main as trustees. If they were in fact owners of the bonds 
which they sold to the plaintiff, the latter would take no greater 
right in them than defendanta held at the time of the purchase. 
Babcock v. Farwell, 245 T11., 14. The evidense shows that the 
plaintiff relied solely upon the honor and kmowledge of defendants 
and the fact that plaintiff had received interest payments on the 
bends and had shown & disposition to accept at their fseee value the 
truth of the statements made to him by defendants or their agent, 


Parrott, cannet fairly be said to have charged plaintiff wlth laches 
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or to furnish a suffiolent reason for the soplication here of the 
doctrine of waiver, 

In Voorhees v. Cappbeli, 275 111., 204%, the Supreme 
court held that even ao fallure to use diligence would be excused 
where there is a relation of trust and confidence which revders it 
the duty of the party cowmliting a fraud tc disclose the truth to 
the other. Gilman Ry. Conpany ve. Sally, 77 L1l., 426. 

He reversible arrer was comaltted im the arjyument of 
eounsel for plaintiff to the jury, nor do we think that reversible 
error wae committed in giving to the jury plaintiff's tendered tne 
atruction number 8, for the reason, as agnerted, that it did net ine 
form the jury that if plaintiff waived the elleged fraud carpetrated 
upon him by defendants he sould net recover, The question of valver 
dees not seen to have been presaitel to the trial cowrt by defande 
ante either by tendering an instruction lnuvolving the principle ef 
waiver or otherwise, An instruction given for the defeniants sets 
out the clementsa which the plaintiff was required to preve to make 
out his case and, like inetruction nwsber 4, it makou no mention of 
the subject cf waiver, Under the special sount plaintiff was ree 
quired only to preve the facts which defendents' instruction informed 
the jury were material. Inetruction number 8 1s not peremptory and 
does net direct the jury as te its verdict; it merely informed the 
jury thet it would be ouffigient if plaintiff oreved by a prepondere 
ance of the evidence seme of the material misrepresentations charged 
againat defendants. Ko reversible error was comaitied by the trial 
court in refucin. to give or in giving ether iastructionsa, nor ao 
we think such orrer was committed in rulings upom the admissibility 
of evidence, 

The judgment ef the trial court is affirmed. 


APP IZED, 
HeSurely, P. J., and Hatchett, J., concur, 
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PEAL FROM SUPERIOR COURT 
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OF GOOK COUNTY, 
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WR, JUSTICE DEVER DELIVERED THX OPINION OF THE COURT, 


A judgaent was entered upon a verdict of a Jury in 
faver of the plaintiff fer $1,000, which defendant seeke to ree 
verse by his app¢al to this court. 

The cause of action grew out of a collision which / 
ecourred Marek 20, 1920, between te automobiles at the comer 
ef Thirty-fifth etreet and Falsted street in the City of 
Chicage. 

Vor the defendant it is said that the court erred 
in rulings on the winission of evidence; that there was ne compe} 
tant evidence before the jury by whieh plaintiff's daxages ceuld 





be deteruined and that the verdict is excessive. It was shown 
on the trial that a Ree automobile was purchased by plaintiff 
about four months before the accident; that the orice of new care 
ef this model at the time plaintiff purchased the automobile was 
$1876.00, A Reo salesman teatified that he uppraised the vehiele 
after the actident ond that he placed a valuation thereon of 
«$776.00, and that this sum wae allowed to plaintiff by the vite 
ness' axployer on the purchase price ef a new car, 

To begin with, it is our opinion that this witness, 
whose bueiness it wae to sell Reo care, was qualified te state, 
as he did state, that the value and price of the autemeblie vhen 
new was $1376. This was the orice, he testified, at which the 


satomsbile when now was gold to plaintiff, He testified that he 
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had been selling automobiles for the Reo Automobile Company for 
five years; that he saw the maghine when hw appraizedit after the 
aceident; that he wan faniliar with the values of new and used or 
aecond-hand cars; that for two years he hed been in the bueinoese 
of appralsing cars for trade, He davertbed tha condition of the 
ear an it was on Mareh 20, 1920, and he testified that ite value 
wae then af stated $776. Wa think this evidence was adnlasible 
and that it tended to mapport the contention ef plaintiff, 

Xt is our opinion further that the trial Judge did 
net err when he permbtted the plaintiff to testify that after the 
accident plaintiff hed followed defendant's oar along the atreet 
to verify a license number thereon; that os he did so a Yellow 
cab pulled wp alongside of the car driven by Thomas, cod a naxsber 
of jugs of whiskey were transferred therefrom to the Yellow eab. 
While the court di4 rule om objection that the phrase “they were 
jugs of whiskey" might stand, this ruling wag later somewhat core 


yeoted by the witness, whe stated that “they were five gallon jugs, 


grey juga." We do not think that thie ruling ef the Judge constie 


tuted euch serious errer ag would warrant a reversal of the judg- 


ment, nor are we convinced that the judgaent is sa excessive as te 


indicate that the fury which tried the ease was moved te render ite 


verdict threugh passion or prejudice, 


The plaintiff teetified that sae rewult ef the acotdent 


he was palnfully injured; that he was confined to bia heme fer a 
period of two weeks and was attended by a decter, The darages 
wwarded plaintiff were net excessive, 
The judement of the Superior court io affimed. 
AFP TRUED, 


MeSurely, P. J., and Matchett, J., concur. 
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Thie is on aypeal by defendont frou a Judgmont of 
the Mumicipsl court of Chisage. The cause was tvied by the court 
without a jury and jJudgeent was mtered ageinat defendant for 
$46.00 and costs of suit, | 

Phe plaintiff ealled defanmisnt under sestion 354 ef the 
Municipal Ucurt Act, and his teatimeny sonetitutes the only evidence 
offered by plaintiff in evupvort ef his claim. Defendant testified 
thet he wae the agent of deka VY, and Kargaret Vithington, ommera of 
an apartment buliding at 4602 Chasplaim avenue, Chicago; that Xr. 
oud Ure, Reeser deposited five dolisre with his, for whieh he gave 
thes a reesipt; and that later he received fortyefive dollars vhen 
& lease was signed and executed by Er. and Axe. Roeeei for an 
apartment in the building; thet about « week after thie trangace 
tion Mrs, Hessel informe’ defendant thet Er. Rosesl was compelled 
to go to Kew York aid that they 214 not want the flint. The lease 
wan intreduced in evidence, The defendant further tastifiad that 
after his last conversation with live. Hessel he reeadvertisad the 
preaiees and spent considerable time and expense in deing so; that 
he gave the money he raceived from plaintifY te the owners of the 
property. The above is substantially all the evidenee offered in 
the case, and from it it appears without dispute that the defande 
ant was merely acting as an agent for a vrincipal, *hich, ae far 


aa the evidence discloses, wae known ¢o plaintiff. The lease is 
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dated September G6, 1920, and is signed “Margaret VYithington, vy 
Henry Sullivan, her agent,“ Upon thie evidence standing alane 
a Judgment should have been entered in favor of the defendant. 
Miliikin v. Jonen, 77 111. 372; Ghinherd v. Underwood, 65 Lil. 
475. 

The judguent against the defendant ia erroneous 
and is reversed with a Judgaot of nid, capdat here. 


REVERSED WITH JUDGRMET OF 
HEL CAPLAT WERE. 


NeSurely, P. J., and Natohett, J,, somour. 
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WR, JUSTICE NEVER DALAVERMD THA OPINION OF THE COURT, 


The defendant agpealw froa a Judument entered in 
the Municipel court ef Chicage againet 14 and in favor of the 
plaintiffa for $191.57. | 
| Sha evidence introduced on the trial chews that 
Plaintiffs delivered to 4efendant, « comwon darrier, at Chicage, 
a box of special sermre ond stude, wade for special euchiznery, 
gonsigned te Yerkine Tindwili Company at Mishwewaka, Indiana. One 
ef the plaintiffs testifled that he thereafter never sar the goods 
and that they wore never returned to hime It appears from the evie 
dence that claintiffs made ne dessnd for o return of the property 
and that Perkina Yindutill Gowpany, the consignee, had never code 
any dowand upon defendant for the delivery of the shipuent to it. 

Hoe appearance is filad in this court on behalf of 
the pinintiffe. Defendant fineisis that undexs the Law it was the 
duty of the goneignes to demand » delivery of the goods to it at 
the pednt of destinution, The shipmant wae from a polat in the 
State of Tlidnoia to a city dm the State of Indiana aut was theree 
fore om interatate shipment, aed all rights ané Liabllitica cone 
neeted therewith depend upon uote of Congress. Souther Bxoresa Co 
wv. Byarg, 240 U, 2. 612, 

The evidence ahove that the shdiouent rewained in 


pessesslon of the defendant fer several monthe after it had ree 





sbve mid od orsscce ck sud od aecinters come, ecw hs Patt a 


“ 





a 
x at - 
% b £ 
See F 
‘ 

















Pry Ll eee 






ae * naa Bk hee Bb tandoys oak oe ptt tones os 
tenmeas watt ae toad 
ee ‘avait Sains wae ae bouuhon tk lt 
. oe a tabret mney 2 eHaage te oe demaw tian ce ae 
oo eyrrainoen inteass, tut ghee ASRS ew seoaes Letwses ‘ ele me 
. seat pienso ae wine gon Shien saben oF set 
ee ont 30 

















emaers att to avetex ic sat anaes on shaw Otheningy dal 
“onan seyoH bat ooestagy? set otegad tenet ansinml acts 
on ef Smagiin wd he Maevaled af re? ge rnytob peecrte Drewot on 
Bo Vaied en Sense aidt 2 dostt 8h Monmtengge OB hare 
etd eer Ct wet. ale: we oens dots wits dak ee oat Es i i 
te 4h @2 whooy edd te yxerhted 2 ati : sow wah So hu 
gett od tukow 6 MOK gay Home de Licaiate sno 22ukt soon to teak aig 
wots nae hie: RaweR Oe Les weASS ate atk hte a ce stoateet hil tert 
— auhiitided’ him abigts Siw Bate “setpnegtate esatoresak ae cot 














2 mame te, ebeargra:) 4 ie tps: oe age sto boats tr te om ae 


20 68 ou 58 ea aa 
dita ab boaigeey seapertee fot Beets evel ooanbive pat | a 
Mi igh soul ek iets BASU Lawewes <0 Pate eelt 7 as ea ) " : 








ceived the property. 


In the case of Gratiot Of. Yargheupe v. Hailzond Go., 
221 Tii., 414, it was held that: 


"CGarriera by railroad are not bound to deliver the goods 
earried to the consignee porsenally, or te give notice ef their 
arrival, to discharge their liebility os earriers; and that, 
when the goods have reached their destination, if the consignee 
is not present to receive them, the carrier may store them 
safely in « (oulone warehouse to mvait the demand of the 

VAL GS 
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132; Grease ve. Lili 
When the goods were recelyed by defendant 14 issued 






ite bili of lading therefor, and it was the duty of the consignee 
to desmmnd posaaedion of the property at destination and to present 
this bill of lading. Barnes Federal Code, section 08h. 
The juigumt of the Hunieipal eourt is reversed, 
REVERED, 


HeSurely, ¥, J,, and Katohett, J,, concur. 
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JOHN KR. MoCLUM, j 
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H&kMAN MERLAN, 7 
‘ oy aun in orvor. 


We SULPICS OSWER DSLIVEARED THE OPINIGN OF THE COURT. 


The plaintiff, John M. MeClun, recovered a judgment 
sgainst the cufendent, Herman smermen, on June Ll, 1921, in 
the Cirmait Court of Cook County fer the sum of 66,260, in an 
action of sscumpsit bared upon o claim ef plaintiff fer real 
estate brokerege cmmwiveione. 

Defendent seeks te reverse this Judgment by writ 
ef error ang aleo by am appeal therefreme (#27599) Beth 
esses have been sonsolidated in this court for hearing. 

#iaintiff'e degleration consiete ef the commen 
counts and teo apecial counts the firet of which alieged that 
Plaintiff, « licensed reali eetute broker, eas empleyed as such 
te sell a widilding owned by defendant located at #4510«4322 
Clarernden avemme, Chicegd, Tile; that defendant hed agreed to 
pay plaintiff « eurtamary commisnion of @)¢ of the considere 
ation recoived by defendant for his property; that plaintiff 
had precured one John Srond of Shmira, Ne Yo, t¢ inapect the 
premises and that oa a revuult of plaintiff's efferte Brund snd 
defendant arranged » usle thereof at an agreed price of $280,000. 
‘The second count ie substantialiy the exme as the first. 

in an afficavit of defense defendant denied that 
plaintiff underteok te exchange or sell the preperty; thet 
defendant had ever promised to pay plaintif’ any commission of 
sompensntion; that plaintiff had acted an dsfendent’a egent 





#20 


or thet the former had procured Brend oe ao purchaser for the 
premises, The affidavit charged that if plaintiff had performed 
any services in connection with the sale of defendant's preperty 
quoh services were rendered at the instance and request of a 
broker employed by Brand. 

Svidence introduced on the trial tends to show that 
in the spring of 1915, plaintiff received by mail printed cire 
eCulars which advised him thet defendunt had certain properties 
fer sale, mmong which woe the property in queetion daecribeda in 
| the circular ac the Junior Terrace Apartments. The sircuier 
contained the printed werds “ull cmamiseion to brekers." On 
May 21, 1918, one Fox, an employe of pleintillr, wrote defendant 
acknowledging receipt of the cirevler and submitting fer exchange 
eertein lands in Bichigan. Un June 6, i910, Fox again wrete 
defendant inmiring whether defendant would comalder a trade 
for land in Plorida at 916 per acre. In this letter Fex mgceoted 
that defendant take 10,060 cores of this lend fer the latter's 
CRienge property. Ffriex te thie time one Sutterverth, residing 
in Miomd, Fia., het placed the Pleride lant with pleintif?y for 
exchange and on Yareh 7, 1935, Tutt rvorth wrote te one Tells, 
also employed by plaintiff, to the offect thut the owners of the 
Plerica land were ssking (15 an were for it, tat thet it cold 
"be bought for ahout @16 with a 10% commission for seliing. i 
will ge 50/56 on all commissions, 10% is the rate here. Get abl 
yu ¢an out of your wan.* Thies letter was turned over to Fox 
whe later commmicated te plaintiff enly the faet thet the Lend 
wow for sale at @16 per sere. Se infomation wos given ta 
éefendant that the land eoulé have been purchaned for 7210 an 
aere, nor that ite ewner was willing te pay e comissien en the 
wale at thet price of 10%, nor that in case the Florideland wre 
sold threugh plaintiff's efforte the letter was to receive enee 


half of thie iarge commiseien. Later, Fox srete Butterworth 
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that defendant might be interested in taking the Plorida land 
and that he, Vox, had “suggested an exchange of 16,000 acres 
at $15 an secre clear for hie equity of $155,000 which ore the 
figures we want to work on.* 

The Florida tract originally cansisted of 22,000 
acres; thia holding was later reduced te 0,500 acres; in nearly 
if not quite, ali of the letters written te defendant by Fox 
the latter referred te the owner of the Flerida property sx “oer 
elient.* 

in the iatter pert of June ome Dann, Secretary for 
John Brand, president of the corporstion which owned the Florida 
land, inspected defendant's preperty on Clarendon avemme and 
sleo certain ether property owned by him on Sunnyside avenue in 
Chicage; he was accompanied by Battie rwerth, the Biemi, Plerida, 
broker, and Fox. Demm then eaid he sould make o report of his 
findings to Brand. Fox tentafied that seme ten dogo leter Brond 
eaume to Chiesae and that he intreduced him to defendant. -Brend, 
however, said thet he did not think he wee in Chisnee in July 
and smerman teetified that he never met Brand until sometime in 
September, 1918. At ali events, it de clear thet Pex teak oo 
further part in negotiations which finally reculted in an exe 
change of the properties. Nothing come of negotiations had between 
Brand and defendant locking te sn exchange of the Sumnyeide Avenue 
preperty for the Fierida land und later Brend and defendant again, 
by correspondence, negotiated for an exchange of the Clarenden 
averme property. in Oecteber, 1918, Brand and defendent finally 
agreed wpon the terms of en exchange of the Clarendon svrenue 
premises fer Fierida lands of about 9,000 screx, consisting of 
the 5,500 acras in question and sertain acres of « tewn cite and 
$20,000 in cash. 


‘ ada, eb bege tenon yoian tine sod ubhve! 
vii ee wee ge ,8 ae Deaton ‘coda Bain ou 


“he ‘gut omea. 3 anit ‘ite oath Te ste aetead: -— we? sieR 
aoe wit homeo Wadi eBickanres ith to saa 
= uma i esmnneat te vanes at brenleee Rh 





=o 


The evidence in the caue is semewhat voluminous and 
there is a dirent contradiction in the testimony about certain 
fects in iveue between the parties. It was stipulated on the 
trial that piaintiz? had entered inte an agreement with Buttere 
worth, Srand's broker, whereby they agreed to divide commizoiens 
paid for the exchange of the Pilerida land, and also te divide 
whatever cermisvions were veceived by them or cither of them 
from either Srand er Smemman and whether such commissions #ere 
paid in money or property. Defendant had no knowledge ef this 
agreement, 

Oefentant danied thet You had ever intreduced Brend 
to him end that he hed ever talkec with him, Fox, at any time 
abeut brokerage or commianions. The evidence shows that Suttore 
werth received as cempennetion for services rendered to the owner 
of the Phoridn property 250¢ in cash and 400 er 500) seres of land 
ef a value of from G42 to $20 per core. Brand'e« testimeny is that 
Sutterwerth seted genvrally se his real estate broker ond thet he 
hed handied « great many real estate transactions for him. 

Several reasona urged in tiie court fer a reversal of 
the Judgment nerd not be touches upon in thie opinien. There 
W2G, a8 Stated, a conflict in the evidence, touching the 
correspondence between and the relation of the different persons 
senaermed in bringing sheut « transfer of the properties. Ae the 
ence is to be reverted en remanded questions argued concerning 
the weight of the evidenee, the odmissibility of part of it, and 
the action of the enurt in civing or refusing to give certain 
instmetions, will not he determined ue such questions may not 
agein, if the enge ehould be retried, arise. 

Plaintiff wringe hia action on the theery thet he wae 
acting im the matter os the agent of defandent. <sassuming that 
he was defendant's agent, as we must asewme, if plaintiff is te 


recover, then the lew impowed the duty upon pisintiff to deal 
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fairly and epunly witha defendant. Suttwrwerth, the agent for 
the owner of the Viorida land, info med Fox, who reprocented 
Plalntar?, thet the Jand eauld te bought fer $10 an acre, If 
this atatement were true snd presumably Butterwerth, Brand's 
general agent, whe had handled many Floride Lami deals for him, 
had «ctuel knowledge of the fact, then this infomaection should 
have heen given defendant. hen Fox, speaking at 2me rman’ e 
agent, infomed the latter that the peice ef the “Loridsa iand 
wos €18 an nere when he lad relisble and direct informetion 
that i% soul@ be purchuged for ¢10 on aere, he imposed « frond 
upon defendant weieh the evidence tends ta show vitealiy effected 
the latter's Gnterest. jutterworth's letter infomed defendant 
that what ais Werkda Salient desired wos an exchange for “some 
income stuif;* that teat “is what wilt cateh them. 

On the rocerd befere uo it is perfectly clear thet 
Gefendant, And he been acagrded Pair trecatneant, could have 
traded lie Chisage property far the Flerids lend at 310 per 
acve, amid on this basin Butterworth and cladimtify would have 
been entitled te u 16% commission; approximately $9,000, and, 
if defendant ig liable fer eummignions ot all, » further cum 
based upon the value of thea Chignge sreperty. Had cefendant's 
sgent, if he wan in feet hie sent, acted with the cender vhich 
@ sence of fair deul.ing weuld remire of him he would have ree 
ceived smple and liberal compenautioen for bie wervices. Ee 
praferrss, however, te mislead the defendant oo te the prise 
et whieh the Plerida Land could be purchased, ani in deing wo, 
he tock tie ehance of depriving Simoelf of any cempencetion fer 
whatever services he may have rendered hime Flisintiff's espleye 
did not act wit with a purpnese to procure on advantageous cone 
treet for defendant, on the contrary, he seems to have «cted on 
the adviee of Letterworth te "get all you can out of your sian.* 
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if plaintiff woo defendant's agent then that fast 
established « relationship between them of tmut end copfidence,. 

In the case of terry v. “meek, BOE 111. 549, the 
Supreme Court said: 

"The rule is, that if a party employs another 

as his sgent to sell his real setate ox exchange it fer 
other resl estate, he is entitied te all the agent's kill, 
evhlity end industry in meking the cole er exchange on 
the bert terms that cun he had. * © # The relation of 
principal end axent ia one of trial and ocomfidence, and 
where such confidence iu repesedoamd uvch relation exis ts 
it rust be foithvully ected ugon and preserved from any 
intermixture of imposition. The rule ie the sime, no 
matter haw large or how omnll the comdeondon paid may be 
oY whether the agent is amere yoiuntescr at a nominal 
sonaid oration,"® 

In the ocee of ¥oorheas v. Comvbeld, 275 T1l. 225, 
the “ugreme “ourt exld thei vuere s relatidonahip of trust ond 
eunfidenes existed betewen perties it wae the duty ef the party 
committing the frend io disclose the truth to the other. Furweld 
ve Grent “eoterr felegraph Ce., 61 Pll. BSR, 

Lt ie waid that an agrecunent t¢ pool and divide 
comiesions dscs net per se defent plsintifi's right to « receve 
erye The point my be cenceded that one sgent may at the este 
tine represent twe principsla whese interests ore edvarne. “here, 
hewever, it in shown, ac wr think it is here, that oue of the 
principale, the defendant, had ne imowledge of the duel caprcity 
ix wideh plaintiff seted the principle centenied fer will have 
ne epplicstiong 

lt de ergued thet an agent soting fer treo principals 
wheee intererte are siverse mey where the agent la not clothed 
wi th any discretion in negotiating « cile or exdhnnge of property 
be entitled te comrieriome even though Wie agent’s duel enploeye 
ment is mot kriown te one or either of the principals. There are 
autuweritdes to the «ffeet that a rerni estate agent whe is given 
ao diveretionary power to negotiate a sale may be entitled te 
comeissiones frem twe principale vho are merely brought together 


by the agent, ané who thereafter, without hiv aseistance or 
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advice, acgetinte » cele Or axchange of property. The ovidence 
here shows that the plaintiff's empioye, ii hie own textinony may 
be relied upon, tock an activa part ja sivieing defendant on? in 
representing to him the terms at whieh the Florids land might be 
procured. Fisintiff's position is that through his amployes he not 
only br ought the parties together, that ia introduced tham to each 
other, but thet, through ais employes he had at different times 
presented te defendant voricun prepositions for a transfer sf the 
latter's property on advantagesuse terme, 

Sotwithstanding the vontentsen that in ease Of » Gaal 
agency ia bring principals tegether only und which imveste mo disge 
oretionary powers in the agent, the latter would be entitled te 
commissions from beth priacipnis, we find in anether part of 
Plaintiif's brief » contention made thet ne dusk egency in fact 
exivoted. It ds esverted thet plaintiff's employe wee not employed 
vy Grand, bat by the Latier's agunt, Butterworth; that he, Buttere 
worth, empleved pliaintii? and paid him a commigston., If tiie is 
the fact, a8 urged, then plaintir’, if he is to recover, mint heve 
ected fer defendant eily.e Gut whatever the truth of this matter 
mey be, Jt is cur opinion that the avidence shows that plaintiff? 
guateimes « relationship teward defendant thet required pladintitf 
to truthiwliy inform the latter of the prices ot whieh the Flerida 
lands awid he suvrebased, 

It in not important, «co we view the evidenae, *tunt the 
letter to Yells waleh discioses thet the Fleride lends could be 
purchased for 310 an sere wan received Gy him some tina, aber t 
three menthe, osfore fox infemecd defendant thet the lant was for 
eele at S1LE cm nore. The undisputed fuct is thet Pex knew st the 
time he mace this repreeentation to defenfiant that the land ecevld 
be purehracd fer 540 on aere. Fox, at lenet, kmew thet vhen he 
intrads ced Buttervorth end Damn te the defendant he wee susuming 
to act «9 the latter's agent. 


pied ne | judgment of the Girowit Court is reversed and the 
WeSurele fs. amt Matchett, Je, concur, REVERSED AND REMANDEDe 
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JORE B. MeClay, 


PEAL FROM CINQUTY CRT 
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OF COCK CiCRYrY, 


Aprediont. 
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WHR. JULTICH WVSR DELIVERS: THE OPINION OF THE Court. 


This isp an appesi wy defendant from e Judgnent 
entered 4: tne Cirmit Gout of Cook County on Jume it, 1921, 
in favor of the plaintiff for the sum ef 66,250. 

The cause by order of thie court wae cone olid ated 
for hesring with case SA27917 decided «tf this tem of curt, 
and for the reszona atated in the epinion filed in that case, 
whieh arg adopted here, the Judgment ef the Circult Court 
will be reversed and the comme remanded. | 

REVEAGED AND ARMARDED» 


Ngivurely , >. J., “md Batehott, c., concurs 
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Corporation, 
Appellee, 
; UA JROM BUNICIPAL OOTRT 
VBe 
4 OF CHICA, 
Xe WERTHS LMGR CORP «4 f 
a Corporation, ‘ y 
Appellant. 7 Fey Aa a De 
s % ra ed e> : A ie ¥ (‘_ 
ra Fd fo J tole CQ EL Se 


BR. JUSTICE DEVER DELIVERAD THE OPINION OF THE GoURT. 


The plaintiff recovered a judgment in the Municipal 
court of Chicage against the defendant for $360,00, which the 
dofendant eseks to reverse, sainly on the ground that the judgment 
isa against the weight of the evidence, The ease vee mubehtied to 
the court without a jury. 

The evidence introduced on the trial tends te shew 
that on Yay 16, 1921, plaintiff delivered a package of skunk skins 
to defendant to be dyed. Teetinony introduced for the plaintiff die 
to the effect that the hind sails on nies saving when they were 
delivered to ¢4efendants; that about one-half of the akine did not 
have these pawe on when they wore reedelivered to plaintiff; that 
the skina by reasen of the loss of the hind paws had been depreciated 
$1.78 each. Testimeny for the defendant tends to show that some ef 
the vkine had the hind paws eut off at the time they were dalivered 
to defendant. Defendant's testimony also tenied to prove that “hind 
pave of skunk sxins are worthless andi have ne value,” and alee that 
aking are not depreciated by having the hind paws ronoved. 

There is teatimony in the record of at least two wite 
nesses to the effect that when the skins were delivered to defemlant 
" pone of the hind paws had been rewoved, ani that whon reedelivered 
to plaintiff 221 of such aking had the paws cut off. The evidence 
Wpon this question, es also that touching the value of the skins and 


the effect thereon ef the removal of the paws, gave rise te isaues 
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of fact which could be bem deternined by the trial Judes, who had 
an opportunity to hear and seo the witneceas, 
There ia @ direet conflict in the evidence of auch 
Gharacter that it is impossible for ua to say that the triad sa 
@rred in entering the Judyment eppealed frome 
The judgnent of the Mumieipeal Court ie affirmed, 
APPLEVED, 


MeGurely, P. J., wid Matchett, J., soneur, 
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AGWES B, CRONIN, | 
Defendurt, in irror, 
‘ ERROR TO MUBICIPAL couRT 


OF CHICA, 


99° 1,A.614* 


MR, JUSTICE ASVSR DELIVERED THR OPINION oy THE coURT. 


Vie 


FRAKK P, BURKE, | 
Plaintiff in Erfor, 


Plaintiff’ brought suit in the Municipal court te 
recover the sum ef $2060 elilmed to Be due om a procdesery nete 
signed vy the defendant and dated Hay 1, 2916. 

the defendant filed an affidavit ef merits to 
Plaintiff's statesent of claim in the first peragranh of xhich he 
eet up that ho had paid the sote in question en January 17, 1915. 
in the second paragraph of hin affidevit defendant alleged that on 
Jarnuury 17, 1915, the slaintiff had obtained the owe eof 45000 from 
hin by durese oni threate; thet she bed threatened and declarad 
that she would kil. his if he did not pay her a large sua of money 
and that she would file ccurt vroeeedings against him which would 
diegruee hiw iu a business and segial way, and sieo that he was 
not liable te her “except in relation te said nete;" that wishing 
to avoid physical violence, trouble and disgrace, he sertyazed some 
property he then owwed and paid her the sum of $5,000, Om motion 
this paragraph was atriccen from the fiies and defendant asserts 
that this wae error. The paragraph which was stricken recites 
that defsndant was mot imdebted te plaintiff exeept woon the note 
maed Oe 

Defendant sought a judguent agsinet piaintiff by way of 
seteoff for the wum of 91,000 om the theory, presumably, that bee 
cause of the duress charged in the second yvaragraph of hia affidavit 
he had overpaid the note by that moa, The stricken psragraph does 
net charge that defendant was not indebted te plaintiff; on the cone 
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trary he adults his lisbility to her on the nete sued on. 

The sllegution touching the alleged threat to bring 
legal presesdings aguinst the defendant are altogether too vague 
and uncertain to conetitute o defanse to the action beyun on the 
note. ‘The allegation that plaintiff had threatened and deolared 
ghe would kill defendant if he did net pay her a Largs mum of 
money, although he was in no way linble to her exeept upon the 
mote sued on, is not wmfficlent te eptablish the duress aet up ae 
adefense, Whether the threata were or were not made, an alleged, 
it appsares from the paragraph that defendant wae indebted toe plaise 
tiff fer a large ous of money, namely, $2,000, 

after the gecond paragravh of the affidavit of merits 
Filed by defendant was stricken, defendant waa given Leave te file 
aa amesded affidavit of merite within five days, Defendant radled 
to file an amended affidavit withia the time allewed and thereafter 
the cause progesiad to trial before a fury, whieh readered a verdia 
for plaintiff Zer the waount wed for, $2,006. Judit waa entered 
upon this wariict. In taking leave to amend the defendant waived hia 
right to question the action af the court in striking the weoond 
paragraph of the affidavit of morite from the files, The reoord 
deea net show that plaintiff thereafter at ay tine elected te stand 
by the pleading which was stricken, Ge far ag the resord befere us 
showe the parties went to trial befor« a jury on the pleadings as 
they stood after the second paragraph had been stricken from the afe 
fidevit. If it can be anid, a8 urged by counsel for defendant, that 
the firet and second paragrazshs of the affidavit were both pleas 
ef peynont, then no injury wes dene defendant by striking the second 
peragragh of the affidavit, because its first peregragh eet up, ad 
did the second, that defendant had paid the note on January 17, 
1938. Upon this first paragraph the case went to trial, and the 
jury found that the note had not been psdd. Hybbarg v. National 


Stamping & Zievtric Vewks Sk She, 215 This App. 255; Biliary v. 
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Eaters’ Harvesting Machine Company, &4 Til. App. S71. 
The Judguent of the Hunfoipal court is affirmed, 
APPLARED, 


Medurely, ¥. J., and Matchett, J., conmr, 
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Corporation, 
pe lee, 
AVPGAL PROM BURICIPAL COURT 
ve 
, OF CHICAGO, 
HOBARCH KEFRIGERATI 
OF CHICAGG, a Corpo 
Appella : Qanren ae 
A Fro! es 9 LA. 61 A 


UK, JUSTICES DEVER OMLAVEKAD THE OPINION OF THER COURT, 


The piaintiff brought an action in the Municipal court 
ef Chicage to recover damages which it alleged were caused by the 
isproper and negligent manner in whieh defendant, engaged in the 
storage and warehousing business in Chicago, stored and koot a 
@arlesd of fresh pork which was shipped by plaintiff January 25, 
1919, from ite packing plant at St. Jeweph, Mo., to defendant's 
warehouse at Chicage, wheres the sahinaent was reesi ved February hy 
1919. Judgvent wee entered in favor of the plaintiff for $7,006, 
Defoniant aske us to revere thie juigsent and te rocand the cause 
to the trial court for a new trial, 

There is axuple evidenus in the record te the effect 
that the shipment was in preper cemdition when it was delivered te 
the carrier at St. Joseph, Mo., and that 1% was properly protested 
by ising during ite transit to Chicags, although a reserd made by 
a decessed employe of defendant tenda to shew that the perk when 
received by defeniant wae in a ecft condition, 

Defendant insists that the Judgment ie net aupperted 
by the evidence and, further, that even if defendant were at fault 
the trial court erred in admitting tostimeny of two witnersea, Buw 
pert and Guyder, ao te defendant's negligence, 

The evidence ghows that it is the weual practice when - 
slabs ef cut fresh pork are received at warehouses for storage, as 


in the pregent case, tc pile them in such manner that 221 parts ef 
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@ach slab shail be subjected to the cold texwperature of the roem 
where kept. In order to effectively freexe the meat it ie the 
practice to place two by fours batween layers of the slabs so 
that the pleces will not touch @agh other, This preeesas of 
freesing the meat ie dawertbed in the evidence aa “sharp freese 
ing,” and is necessary to prevent or arrest ite deterioration. 

it is practically undisputed in the record that dee 
feniant received the pork in question and piled it in ite warg- 
house without »roperly previding for thie “sharp freesing;" the 
Slabs of pork wore placed in a pile about 10 feet high by 15 to 
18 feet in length, and the layers were not properly reparated se 
that all of the pork would freane. 

One Linke, a gradex for plaintiff, teatified that 
when he exanined the pile of pork he feund the top amd front 
theres? well frozen, but that the middle and bottom of the pile 
ware soft and packed in ouch condition that erewbers had te be 
used te got the -ieess apart. That the york woe in fact putrefied ; 
and inedible when delivered te plaintiff law not digeuted. 

Gné Gnyder, a division superintendent for plaintiff, 
testified that he went to the warehouse August 25, 1919, and looked 
at the meat in question; that he found it waw offecoler and that 
it ewitted a very offensive odor; that the pile 4i4 not have the 
appearance of having been solidly frosen in individual pieces; 
that the meat had settled down and was stuck together in euch 
a& manner that crowbars were used te separate the pieces, 

It ig unnecessary to indicate further the evidence 
toushing the shipping and storing of the moat. It is sufficient te 
gay that the evidence is abundant that ite deterioration was caused 
by a negligent failure te freeze it inmediately after ite receipt 
at defendant's warehouse, The evidence tends to disclose that 


plaintiff used every reanonable preeaution after the discevery of 
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the condition of the pork to minimize the loess, It seems to have 
been carefully examined ond such part of it aw was fit for com 
mercial use was preserved. 
Wichael Bepert, a witness for defendant, tastified on 
direst that 
"I had to see to the disposition of the goods received and 
delivered. I had te direct where to put the goods and note the 
temperatures, and I auw te the piling of the goods to see that 
they were properly handled.* 
This witness had charge of defendant's warehouse until 
July 1, 1919, and later in August end Septerber, 1919, wae exployed 
by defendant at the warehouse. Un direet examination he teatisied 
that during the monihs of Auguat amd Saptember he met Mr. Gnyder, 
Plaistiff's exploye, st the warshouss, When asked on direct axe 
amination whether he went up stairs on an elevator with Oayter to 
the place where the pork was stored, be answered “Nc, wir, I did 
not;* that he had had no conversation with Snyder with reference 
te the condition of the pork. He state thet certain of plaine 
tiff's employes were working in and around the warehouse sorting 
and grading the pork, and that during thie time no one had said 
auything to him about the sondition ef any meat atered there. 
Snyder, prior to the giving of Uspart's teatinony, hwl testified 
on direct that he saw Espert at the warehouse on August 323, 1916; 
that the latter teok the witness to the place where the meat vas 
stored, and that he, Eapert, had showed witness a large quantity 
ef meat, not ic question, stored in the warehouse by plaintiff, 
A part of the crosse-exanination of tsuert was evidently fer the 
purpose of laying the ground fer lapeashing him. Onyder, pisine 
tiff's witness, subsequentiy was calici and he gave teatimony 
whieh tended te impeach the testinony of Espert. 
Uspert was an iwportant wlinecs fer the defendant. 


He testified that it was his duty to direst where to put the gooda 
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and note the texperatures, In hie direct exsaination he testified 
that he did met ge up stairs on mm elevator and shew the meat in 
question te Snyder; that he had ne conversatien with him in refere 
enee te the condition ef any pork stored in the warehouse, atid that 
nothing was said to the witness ag te the condition ef any mest 
stored there. It was not roversible orrer to pervit Gnyder to 
testify in rebutial as to the substance of a conversation which 
Snyder says he had with Espert at the time im question. ‘The evie 
dence was not admitted ss an odmiszion by defendant's agent againet 
defendant's interest, but solely fer the purpose eof Lempeaching Hue 
port's testineny, wherein he denied having sny conversation whatsoe 
ever with Snyder or anybody else touching the condition of the 
pOrke 

in the ease of Momence Stone Company v. Groves, 197 
Tli., 88, the Supreme Court said: 

*The general sanagar of the defendant was a ¢itnesa and he 
testified that he wan directed by the president ta leak over the 
maghinery and to take no chances; that he inanceted the hook 
carefully before the accident; that he never had any intimation 
from anyone or any source that ii was met a good ami sufficient 
hook. Om crese-examination he was aeked if he 444 net make a 
eertain statement in the baggage car when going to Uhicage with 
the plaintify, and this otatement wae inecnaistent with hie 
testinony, The question was objected to, and the objection was 
overruled. It ia urged that this was error, beeause the declae 
ration of the manager in the baggage car was not a part of the 
Ese ints and wae not binding on the defendant as an admission 

y ite efficer, The deciaration would not be aduissible on 
either ground, but the question was proper for the reasen that 
the statenent Was contrary te what the witness had just tes- 


tified to. Ite purooaa wae to lay the foundation for impeagche 
ing svidence.* 


be Gs Be He Go. Ve. Sage, 206 111, 525, 

Suyder in testifying on direst stated only that he 
ond Sepert wore at the place where the most wae stored en a dey in 
auguat. Thereafter Lepert was plsesd on the witnese stand and he 
teetified that he did net go with Gnyder toe examine the meat. He 
alec, and in addition, testified that he had no comversation with 


Suyder in referenes te its condition, and that nothing was sald to 
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hin by anybody at the time in question about the conditios of the 
mant atored in the warshouse, 

° There is no merit in the position taken by defendant 
that plaintiff's case rests “upon a presuwpticn upon o presumption. ® 
There fe direst evidence to the effect that the perk when reneived 
at defendant's warehouse wae iu good condition. One aackenbush, 
who oxatined the product as it was belng unloaded at the warehouse, 
eo testified, There wae aleo the testimony ef an United States 
Government Inspector to the effeet that he inenected all moate 
shipped at St. Joseph, Mo., from the dgek where the weat in que 
tion was shipped en January 26, 1019, end that 4+ wan not possible 
that thea perk chen shipped vas not wholesome. Other avidence tends 
te prove that it wae properly protected 4uring ite traneit to Chie 
cage. There is then direct evidengoe to the effect that the gouds 
were in good cendition when delivered ot defendant's warghouse: 
proof of this fast did not rest upon a mere presumption. 

: It is urged om behalf ef defendant that the cauae 
should be reversed and rewinided becouse plaiwtiff offered na sroef 
ef the market value of the pork in question. The perk consisted of 
what 4e described in the evidence an “Cumberland eute.*® There is 
proof to the effect that thie king ef product is produced for export 
purveses and that it is not gold in this country. There was, there 
fere, if this evidence is true, no market for the pork dm Chicage. 
It was, then, under the ciraunstanses of the case, preper ta intros 
duce evidence ef the market value of the pork in the only market 
where 1¢ was salesble. The proof tends to show that on August 22, 
2919, the market price of pork of the kind tn question in thie mare 
ket was S8¢ and 36¢ « pownd; that the only purchaser of this preduct 
was the iritish Govermeet, wid the manager of plaintiff's fereign 
Aapartsent teetified, from twenty yeare of service an auch, that the 
Value of the pork in the only market where 1% could be sold, was 


38@ and $6¢ a powtid. 
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Of necessity, im cance Like the instant esse, a rule 
must be provided whereby actual danages sustained may be mada ree 
eevarable, wid in cones where it iu showm that no market existed 
either at a particular time or plage where damages have acerued, 
resort may be had te market values nearest in time or pleee, With- 
in reasonable Limite it was proper te introduce swvidenee tending to 
show the market value 6? tha product in queetion in the market neare 
ost to the plage where the dawages accrued to plaintiff, being the 
only plave where a market existed for the product in question. The 
evidones tends te show that on fuguat ©, 1919, there was ne market 
at ail for the pork. The Sritiah Government, its only purchaser, 
hed coased buying 24. The nearest sale in time to that éate was 
on August 26, 16019, at 35¢ a pound net weight C. A, #7. Sew York, 

It aopearing from the evidence that there wae no market 
value of the product in question at the plage where it was etovred, 
it wag proper te show the market value thereof im the only market 
where it was saleable, end evidence ef its valine in this market 
Plus the eoete of transportation congtituted a sorreet measure of 
damages to be applied in the ease, Had there bean a warket price 
at the time in question in the Chisago market, a differant mile 
would be appliieable. Gray's H. &. Go. v. TarmbudieJotea lumber Gy., 
163 Ill. Appe 251; 22 Corpus Juria, 196; Eicols Eros. Co. v. Gnear 
Box & kamber Co., 335 Ped. Ken. G14. 

Im the case of Penn. 2. 2. Uo, v. Jon Auds Co., 132 
Ill. App. 426, the court eaid: 

"There wae mo market quotation at Vililanepert. The nearest 
market where quotations for potatoes obtained waa Pittsburgh. 
Thies market pxice was adopted with an allowanes far freight. 
There is ao hari and fast mule of fixing values whan applied to 
property at places lacking market quotations, Amy method adopted 
which is obviously fair, ani which duly conserves the right and 
interests af the party sought te be mule liable, will satisfy 
legal requircsents." 

Reversible error was not eowmitted in instructing the 


jury erally. The judgment of the Municipal court is affirmed, 
AFFIRMED, 
MeSuvely. P. J... and Matehett. J... caoneur. 
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BR, JUSTICE DEVAR DELIVERED THR OPISIGN GF THK COURT, 


The defendant appeals from a Judgment rendered againdg 
him in the Hunicipal court ef Chicage and in faver of plaintiff 
in the sum of $103.45, 

: The only question argued im the brief filed om behelf 
of the defendant, BM. A. Eotohkisg, is thni the finding of the triad 
Judge, who tried the case vithout « jury, ia not supported by a 
preponderance ef the evidenca, It wae sheen on the trial that on 
BDecesber 11, 19%, an automebile while being eperated by defandant, 
ite omer, in an easterly direstion en Giyd street in Chicags was 
run into by a etreet car running on said streot in the anme direction 
and to the rear of the automobile. The ecllision caused defandant's 
ear to eollide vith an mutomebile owned by plaintiff, which was 
standing near the curb on the south side of Grd street, 

It is ineisted on behalf of defendant that the finding 
ef the trial Judge in favor of plaintiff was wanifestly against the 
weight of the evidence, Pinintiff'a position is that defendant 
negligently drove his automobile directly in front of an on-conding 
atreet cay when the latter was only 15 or 20 fest away from the | 
automobile, 

Two apparentiy disinterested witnesses teatified fox 
the plaintiff; the first of these, one Tgader, stated that he was 
riding on the fromt platfom of the street car which struck dew 
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fendant's automobile; that when the street oar was about 15 font 
from defendant's machine he, defendant, turned out from the eurb 
and the oar struek “on the left hand side of the running bonrd;* 
that the machine turned out from the curd and ran "right into the 
front of the street cur.” Thia witness further testified that 
Hetehtios, the driver of the automobile, did net give any signal 
of hie intention te drive in frent of the approaching street var. 
The teatimeny of thie witness is sorreborated in part by that of 
one MeHenny, who saw a part of the elreumstances gurrounding the 
aocident from hie position on the front piatform of the atreet oar. 

Defendant's tastimony is te the effect that his car 
had been parked on the south side of Gird atreet; that he pulled 
out from the cure after he had Lookei and seen a street car coring 
‘quite awwaye up the etreet;" that it was a rainy, mlety night and 
the visibility was bad; that when he drove his car out from the curb 
the street car was behind him a distence of 300 ar 400 feet; that the 
atrest car gained upon him and that he was uwasble ts drive south ef 
the street car tracke upen which the strest car wae approaching be- 
cause of autemobiles which were parked slong the eurbing, There is a 
Gireet cunfilet in the evidence, and, se hae been ae often held, the 
trial dudge was in a wuck better position to Aetamdne the reliabilie 
ty of the testimony given by the witnesses than are we. Clearly the 
evidence in the case does not apsear te be oo manifestly ageinet the 
finding ef the trial Judge se to authorize a reversal of the judoent,. 
Galdweit v. Shieage Gity By. Coo, Z11 Ill. Apo. 320. 

She judgnent ef the Bumicipal court da af fired, 

APTIRVED. 

HeSurely, ?. J., and Matchett, J., concur, 
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MA, JUSTICO“ DEVER DELIVERED THR OPINIGN OF THE COURT. 


TA eytR { 


This is an undefended appeal froma a fudyment of 
the Clreuit court of Sook County in favor of the plaintiff ond 
against defendant, fox the sun of 8676, 21, 

The section was brought upon on appeal bend given 
in an appeal te this court frou a judgment ontered against 
Katherine Pawlak in the Cirouit court of Cook County on Deevober 
Li, 1928. On Getobexy 26, 19280, plainiiff filed a short resord in 
this court in the appeal case in which the bend sued on herein 
was given, The sppeal was diexisased November 5, 1970, sid the 
present wit was begun on the bond. 

ike abetract of record file here doea net by any 
means comply with the rules ef this eourt. It appears from the 
abstract that the plaintiff was givenleave te asend an original 
declaration, « demurrer to which hed been austained, The declare 
tion was theresfter amemied and it ia said hera that the court 
erred in overeruling a demurrer to this “supposed ammided Jeclae 
ration.” Wa are unable toe determine froa the abptract of reeord 
wheather the court erred in entering thie ordier,as the original 
ducluration dees net appear in the sbetract. 

& point is made that the deglaration filed in the 
Cause containg no ad dau clause. A condluding paragraph of 
the declaration siates that plaintiffs brought hie suit "to demand 
and heve frem the defendants the afcresaid gum, toewit, the sum 


ef one thousand dollara ($1,006.00); yet the defendants, though 









habe od sialic aad ake! 4g 
ent we hol amu ae anes sis " . 





ites i she ae ite we oe ioe Oh she es Pusimaise 
na aes Pnneate — ~ biciniai Te) 









“at ae motes tie Saw 8 : ee fai sie 4 | 


he aerate uvinnt ones. A eens gueaal 
ase oa #bier abet Sparen  Mhteatata Seite we dtate nolgamseed ote 


etiam wale a bivwed we hares! ta with adits tO ant tae wont bee 
‘lie ebstiextad Ach dev stented £8} wiudtos iebededs: pee ne 








often requested, have not paid the sum nor any part thereof,” ete. 
While the allegation of damages to the plaintiff? is 
souewhut inforuslly stated the declaration aufficlentiy informe 
defendants of the amount and character of pluintiff's claim A 
general desurrer filed to the declaration dees net apsoificnily 
allege the failure to incerporate in the deslaration « formal sg 
domnwyg cllegation. Pieas were filed to the declaration. After 
the filing of these pleas an affidavit of cloim was filed in 
behalf of plaintiff’, und on the swee day aiditienal plese were 
filed to the declaration. July 5, 1921, the court sustained a 
dewurrer "to the defendant's plea filed 4am said esuse" and leave 
was given to the plaintiff te file instantes “an uffidavit ef 
merita,” and defendants were required te file an affidavit of 
merits within five daya, July 6, 1971, a demrrer waa filed te 
the additicnal pleas and thereafter on July 8, 1921, defendants 
filed in support of their pleas an affidavit of merite, Fly 11, 
1921, a dewurrer to defendant's additional pleas was austained 
and the defendant was given leave te file additional pleas within 
three days, and defendwite’ affidavit of merits was stricken from 
the files, Thereafter the defendants Tiled a piea of the general 
igeue to the decisration. This ples was wetricken from the files 
Decenber 19, M21, apoarently for want of am affidavit of merits, 
Decexber 24, 1921, an oxder wae antered on motion of plaintirr 
evareruling the motion to vacate the order of Decenber 16, 1921. 
The order of thin date, December M4, 1921, further raeites that 
the case was then galled for trial end on agreement of the partias 
te the suit made in open ecourt the cause was subeltted to the 
sourt for trial witheut a jury. The court after hearing a1 the 
evidence introduced found the ieaucs for the plaintiff and assessed 
his dauagee at $676.21, Judaeont was entered in plaintivfte ferer 
fer this sweunt. The recerd before ua contains ne bill of excepe 


tiens, There wau ineorporated in the record, however, an affidavit 
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in support of « metion to extoml time to file a bill of exeentions, 
gvern to Pebruary 24, 1922, by i. HM. Seyrour, attorney for defund« 
ants, to the effect that the judgment in the ease 414 net epeak the 
truth wherein it recited that the couse was submitted to the sourt 
for trial vitheut @ jury ad that the court ontered judymont efter 
hearing all the evidence introdicedy that the partier te the sult 
were not in court at the time judgment was entered, and that the 
court ¢id net hear any evidence, Se far an the regord shows no 
attespt was mad@ in the court below to Vavate, axond or. correct 
the Jucepont, and of course ita valicity was not affected by the 
mers filing of this affidavit, 

The Judement on ita face is somewhat informal, but 
4t fe not 26 much ac aa te autbortee ites rvevernal. The declaration 
in the ease fe stiproorted by an affidavit of claim ond the pleas 
filed were vreperly striaken frowm the regerd; they were not supported 
by on affidavit of marites and were otherwise ineufficient., Thether 
the court's action im striking the pleas from the file wae errcnge 
cous could be presented in this ecurt omly by inecorosrataing in the 
resurd a bill of exweptiona, and this is true ef other questions 
raised in the brie? of counsel for defentant. 

In any ease the record shows thai the partias by agree~ 
ment sulsitied the cupe te the court for trial. Bvidenge was ine 
treduced and judyment entered after e trial ef whatever Lusues usy be 
taid te have been precented under the pleadinge az they then stcod. 

The judement of the Cireult eourt is affirmed, 

AFYT REED. 
MeSurely, 7. J. ané Matekett, 7,, concur, 
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This is at sppesl by the complainant and erosa- 
defendant, Alexander White, from a deerece which disaissed his bill 
for want of equity and granted certain relief prayed for in eresn~ 
bille filed by Joseph Wolf and the James “=. Popper Distilling 
Company. 

The bill of somplaint, which wae filed March 22, 1919, 
&Lieged that Alexamier White was the owner cf a aertiiviente ef stock 
bearing date April 14, 1911, for 6,506 shares of tha capital stock 
ef the Distilling Company, a corperation organised under the Laws 
of the State of Yeat Virginia, with a eapital of two million dele 
lars, one million dollars being preferred sigek and one miliion 
dollarga ¢ommon atock; that the Distilling cocpany began business 
shortly after April 14, 1911, and thermafter until December 31, 
1915, was engaged in the business of dietiliing ond seliing whiskies; 
that it had never paid any dividends on ite commen steck; that Janu- 
ary 1, 1915, it had om hand mere than 14,000 barrels of whiskey, and 
was indebted for large suas of money on sveount of the purchase of 
the same; thet because of aw phenomenal advance in the price ef 
whiskey in 1915 the company mude a very large profit, so that by 
December, 1915, it had accumulated a surplus over ite liabilities 
amounting to abeut one million doliara; that on or shout Devesaber 
1, 1910, etepe were taken by defendant Yolf looking towards the 
winding wp ef the business and the sale of the property of the 


@ernaration: that the diresters of the Distilling ssampany were 








Joseph Woit, L. Z, Volt, hia wife, Genevieve L. Gimens, a stenographer 
in the employ ef said corperation, and the semplainant, White; that 
the stock issued to L. BE, Folf aud Simons belonge in faet to the 
defendant Joseph Wolf, and that these other eteakholders have acted 
as his agents; that the cewplainant beoame cenvinced that Yolf was 
about to convert the assetea of the eoupany to hie owe use; that come 
Plainant, under aivice of cowisel aud te protest these aesets, had 
eanused to be deposited,in his own name as treasurer of the corporse 
tion, with the Jorn Exchange National Bank the eum of $80,000 belong. 
ing to the corporation, and that ag treasurer he had taken posscate 
fon of $100,000 in U. S, liberty bende bolonging te the cowpany and 
also of a nete for $50,000 issued by the Market Safety Deposit co. 
of Chienge. All this property, the bili atates, compiainant bringe 
inte court and offers to turn ever te 4 reosiver when appointed. 

By sm amenduent te the bill it is alleged that December 
Sl, 1918, the Distilling coomany whelly ceared to do tisiness exeept 
in collecting certain accounts sad netes; thet the heoks of ageount 
were closed as of December 31, 1918, emi that the compuny ceased to 
pay salaries; that the office and pleee ef bisiness formerly secupied 
by the company has been oncupied by Joseph Toelf fodividually; that 
Wolf haa tazer out a Coverneent license aa a Liquer dealsr; that the 
company notified the U. 3. Government that on and after January 1, 
1919, it would snd 414 cease tranesoting busineea under ite license; 
that Wolf has caused the stationery used by the oompany te be sarked 
"Joseph Volif, Successor te James &,. Pepper Distilling Company;* that 
the ateck ia trade ef the coupany was taken possession of by Yelf on 
January 1, 1919, and that be ie selling the same and converting the 
proseede to his individsial use ond benefit. 

The bill prayed thet a receiver might te appointed for 
the cexperation; that the assets showld be sarshalled und distributed 
aneng areditorsa and stockholders; that Yolf should be required te 


acqount for all property belonging te the carmany trat had come inte 
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his possession ad been sold by him, and for a1] meneys drawn from 
the treasury of the company above the amount to whieh he was reasene 
ably entitled, snd that « sartain resolution of Sovecher 87, 1916, 
erdering the issuance to asid Volt of a certiNicatese for 74,998 
shares of the common stock should be degiared mull ant void and the 
eertificate be delivered up wy Yolf, Uther relief was prayed. 

To this bill ef complatat defendants adeliph and Loulee 
&, Wolf, Simons, and the Janeu 4. Pepper Distilling Company snewered 
that the shares of the stock of the corporation vtanding in their 
respective names are wid always have voen the property of the dee 
fendumt Joceph ¥olf, and that they have ne interesi therein; that 
they belleve that the 3,501 shares atanding in the name of Alexander 
@hite of record on the books of the corporation have always been the 
@cle property of Joseph Yoif, sud that White never had any interest 
in them. . 

Joseph Wolf anewered, dewying im detail allaged relae 
tions with Vhipe as te un interest in and wanagesent of the corporae 
tion, and averrimg that he, Yolf, had at all times been the gole 
owner of all the steck nei enly of the Jases hb. Pepper Di ntilling 
Company, but of its predecessor, tha James S, Peppex Di etribut ing 
Company, and denying that complainant way entitled te any relief 
prayed fer, Afterwaris Joseph Yolff filed = oroxs-bill, in whieh he 
ast up the proceedings theretefore had in the esuve, and avrerred 
that he, mot Shite, was the owner of the certificate of stack in 
the Distilling company claimed by Shite, and averred that the same 
had been taken from his possession by White while be, Tolf, was 
absent from the aity and at the same time that the preperty ef the 
Distilling company wae taken; averred that White was insolvent and 
financially irresponsible, and prayed that he mighi be rentrained 
from disposing of the stock or property mid varred from claiming 
any title therein, and that he, ¥eif, might be decreed to be the 
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Tre Jamee B. Pepper Distilling Corpeny at the saws time 
filed a crosa-bill in whieh it ales overred that Joseph Yolf was the 
owner of the stock im controversy, and that the certificate for the 
same had been taker by Thite of the cane time he took the property 
of the company, in the absence of Wolf from the city, und fer the 
purpose of terrerising Vol? into paying him core money ox other con 
sideration for the return of the property. It alas prayed an ine 
junction, 

4. demuxrror of the complainant to the crors-bill ef 
Jeseph Volf having been mtstained, he afterwaris filed an anendiment 
An which he eet up specifically the mamner in which he claimed te 
have become the orner of the 8,00 shares of stock standing in 
Thite's neme of record, Hig averuents are to the effeet that on or 
anout Avguat 2, 1991, he esuned te be organized the Jores /, Pepper 
Distributing Cocesany, with a capital steck of $16,006, divided inte 
160 shares of $100 *ach; that he requested White to aubsoribe fer 
96 shares of sait nioek sa bis agent, ai gauscd the renadoiag four 
shares to be subserihed by others, 211 Tor hia own bemefit; that 
White se mibseribsd; that he never paid or gave sny conalderation 
for the steck or any part of 14, but that be, Yolf, pafd in full 
for the samc tu the Rictribiting Osapamy; that a cexvtifiecate or ere 
tifiecates were iamied in the name of Ynite for sald 96 shares, and 
were then and there eniaraed by White and delivered te Wolf as nis 
sole property, sid have always sincé been in his sesseseien and cone 
trol; that on or about July %@, 1908, he, Joseph Yolf, caused te be 
organizea the James =. Pepper Distilling Company, as eet forth in 
the bill, and that April 14, 1911, he decided to turn the buginaas 
of the Distributing Company over to the Distilling Osmpany; that 
thereupon the Distilliag Company purchased the assets of the Dise 
tridating Company and in paywent for the aame Lasued te the Dine 
tributing Company ome certificate for 28,600 shares ef the consen 
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stock of the Distilling Company; that he thereafter caused 25,000 
shares to be re-issued and transferred 7,750 to Adolph Wolf, &,000 
to L. BE. Wolf, 250 te ¥. G. Dunlap, 500 shares to hiuself and 
8,500 to Alexander White; that White never paid any consideration 
either for the 96 shares of stock in the Distributing Company or 
the 6,500 of the stock of the Diatilling Company, but that said 
8,500 shares were when iagued and thereafter the property of 
Wolf; that on the day sald certificate fer 6,500 shares was issued 
te White, ha, Phite, endorsed and delivered it to Joseph Yolf as 
Wolf's sole proparty; that «aid sertificate was ever wines suah 
delivery in the exclustve possession of Joneph Wolf until it was 
fraudulently taken therefrom by White in Kareh, 1920, during 
Welf's nbeence frou Chicage. 

Te this aended ¢eroomebill Vhite anewered, averring 
that he was the owner of the eartifieate fer 8,500 shares ef the 
stock of the Distilling Company and had been such owner aince 
April 24, 1911. He adsits the orgenisation of the Distryributtag 
Company on August 2, 1901, with s capital stesk ef $10,000, divided 
inte 100 shares of $100 each; adults that he subseribed for 96 
shares of sald stock, but desiies that hie subscription wae for the 
venefit of Yolf. He avers that he subscribed ever 34 por ener 
of the stock of the eornporation four his own benefit, and that the 
remainder of the subscription was for the benefit ef Yolf: he 
aenies that Yolf paid in full for the capital stock of the DPite 
tributing Company and avers that he, Thite, paid the corporation 
for the 4 per cent of said stock, and that ne part of the payment 
for said 34 per cant of stock was furnished by Joseph Yolf; dee 
nies that he ever eadorsed any certificate evidencing thie 34 per 
cent of stock of the Distributing Coupany to Yelf, or that at the 
time of ite issue it belonged te Wolf or was at any time owned 
by him, but that en the contrary it belonged to and was the 





property of White until it was exchanged for an interest in the 
James &, Pepper Distilling Company, thereafter organized, 

The answer aduits that the Janes 3, Pepper Distilling 
Company purchased the assets of the James 8. Pepper Distributing 
Company; that there wos isausd one certificate for 95,000 shares 
ef the eomon stock of the Distiliing Co, tu the Distributing Co.; 
that these 25,000 shares were iusued to various other persons, 
8,500 of the same being issued to White; denies that this certifi- 
esate was ever the property of Yelf or that when it was iesqued he me 
dorsed snd delivered’ the certificate to Folf as Yolf'ts gole orepe 
erty, or that the certificate hag been since such delivery in the 
possession of Yell; denies that he, White, touk the sane, but 
avers that on the contrary he paid for the 8,560 shares of stock 
of the Distilling Company out of hin own assete; that the certi- 
ficate wan iseied to him for his own benefit, und was then and 
ever aince hag been his sole property; denies that he ever ene 
doreed or delivered the certificate te Folf or tock the certificate 
from the poxsgession of Felf, but saya the ourtif tants has been from 
the time of ite issue until new in his, Thite'e,/pessession. 

White adwite taking $66,000 in cash, $100,000 im Libe 
erty bonds and the note for 390,000, but svere that he did se under 
advice of counsel to protect the ausets of the corpuny, after he 
became convinced that Yolf had taken possession of anproximataly 
$426,000 of the assets of the Distilling Company with intent te 
convert the sase to his own umes avers that he is selvent end 
financially rewponeible, and denies the erons-complainant ie ene 
titled te relief, 

Heplications were filed and the cause came on to be 
heard in open sourt. The decree entcred expressly finds that the 
allegations of the ereasebill have been duly cstablished by the 
preef; that the certifiesie of stock bearing date April 14, 2911, 
Re. ¢ 4, for 8,500 shares of the ecupital steck of the James %. 
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Pepper Distilling Company wan eaused to be damed by Wolf fer his 
own use and benefit, and not for the use and benefit of White; that 
upon the isauance of the oertificats it was duly endorsed by White 
and immediately by him delivered te Wolf as his sole and absolute 
property aid thereafter reusined in the pesseseien of VYolf until 
fraudulently taken therefrou by Yhite; that late in 1918 or varly 
in 1919 White conceived the idea of fraudulwitly claiming to own 
this certificates for 3,500 shares, in order to defraud Volf, and he 
thereupon fraudulently obtained posseesion of the aaid certificate, 
erased oy caused to be erased these parts of the endorsement on the 
back of the certificate, appearing in Lead peneil writing, which 
parte, including the name of Jouoph Yolf, had bean written thereon 
when aaid certificate was delivered by Shite te Wolf; that the cere 
tificate sines ii was issued haa been at all times and now ia the 
eele aud absolute prepearty of Volt, 

The desree further finds that the money, bonds and notes 
were taken by Vhite as a neana of snforcing his freudulent claim to th 
8,500 shares of ateck which 1t deerena is the property of Joseph 
Yelf, md @irects White to deliver the same to him; that the ether 
property taken belongs in part to the Junee Kk, Pegper IMetililng 
Company, and as to other parta is the prepert» of Joseph Yolf, and 
erdera the same returned to the respective owners, 

It is apparent the centrolling question in the case ia 
whether the findings of the Chanceller with reference to the owner- 
ship of the 6,500 shares of the capital stoek of the James 2.?Pepper 
Distilling Company is sustained by the evidence, If Shite was not 
such owner, then clearly he has ac standing in a court of equity. 

A preliminary question, however, is raised ty the contention of 
the appellant, that even assuming there was on agreement by which 
White was to bold the stock in the first Distributing Cospany for 
the benefit of Joseph Yolf, nevertheless the evidence whews that 
that agreement was made for the purpese of hindering, delaying and 
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defrauding the ereditors of Joseph Volf and that Yolf might avade 
hio public and private obligations as a stoeekholier, and for that 
reason the oresa-bill of Joseph Wolf and the croagebi1) of the 
Distilling Campany should gach be dismicsed for want of equity. 
We have carefully examined the evidenee bearing on thie point. 
The decree does not muke any finding in this reepeet nor doen it 
eppear the complainant made any request fur week finding. That 
Joseph Wolf wan ot this time heavily in debt, and that for many 
years unpaid fudgmonts were outstanding againat him ie setabli shed. 
It dose not appear, however, that this question was spaeifically 
raised by the pleadings. The croswebill of Joseph Yolf alleged 
that tho stook was put in the name of Alexander White fer Yelf ts 
eonvenlence, and the anewer of White te the erossebill denied 
that if had bean put in White's name for thie purpese: buh this 
would not, we think, raise the specifie question which counsel 
now arcu, 

Without question it ia the Law that « court of equity 
will refuse ite ald te canpel the performance ef a contract the 
purpose of which is to defraud crediters. But we think this rule 
ganrot be applied to the facts of this esas besause the lasue vas 
mot raleed under ths pleadings; and this was, we think, a condition 
preeedent te raising the question in this court. Deruan v. Deryan, 
187 Ill. 194; Wilson v. Biigon, 268 111, 270; Baghseits v. Leicht- 
wets, 256 11%. 357. Appellant concedes that auch ie the general 
rule, but contends that there is a well settled exeaptiian ta it, 
vis, that where 1t appears from evidence pertinent and material te 
the inguer that a complainant hae been guilty of iniquity touching 
the eause of action on whieh he sues, equity will cive him ne 
relie?, «ven though the existence of such iniquity is net asserted 
in the pleadings. In support of this contention avpeliant eites 


Wrignut v. Cudshy, 163 111. 36; Gritehfield v. Bermdeg, 174 111. 
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466; Osgnnyon v. Arma Co., 103 U. 3, 261, and many similar cases 
from tids and other jurisdictiona, 

The principle which appellant sacks te invoke is not 
anewoone, It is based on the maxim ex turpi causa pon crtiur 
agtio: am illegal contrast will not support an action, and where 
the enforcement of such action iy contrary to pesitive statute, 
against good morals or public policy, or where its enforcement would 
destroy the dignity of the court, the court itvelf, mot in the ine 
tereat of sither litigant, but in conformity with its duty to the 
public and the state, will raise the guestion lrvesocstive of the 
Pleadings, and refuse ihe aid of the courts te either rertr. But 
we do not think the reeord here calis for the application of this 
exception. Uven if the widieputed svidence tended to shew, a2 
appallant oleims, that Wolf caused the etcek in theaa various come 
parities te ba piaced in the nama of White for the pucpese af putting 
the property »eyond the reach of Wolf's oreditera, thai fact vould 
not, we think, be controlling; tut the svidene on this point is 
not undisputed. There is seme evidence tending to shew the cone 
trary, anc we cannot assume that if the issue kad been raised by 
the pleadings and tried out, other evidence tending to show a 
different notive on Wolf's part might not have been submitted, 

But, agaia, the cress-bill of Joseph Yolf is not based 
on the contract between himself and Alexander Wiulte. The evidence 
for Wolf tended to show and txe decree finds ss a fact that Wolf's 
cause of action against White arises out of the illegal ond unlaw- 
ful conversion by White of stock which is in equity the property of 
Wolf and of which Wolf had possession, If the facts as found by 
the decree are taken as true, White was undoubtedly evilty ef an 
wuilavful conversion of Wolf's property. The original contract be- 
tween White and Wolf with reference to the stoek is, therefore, not 


directly involved in the issues raised by the cross-bill, but is, 
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on the contrary, a collateral matter, 

If the evidence submitted on bahalf of Yolf is to be bee 
lieved (and it is apparent the tyial court beliewed it) the stock 
had already been assigned to Wolf and the certificate representing it 
delivered to him. Thisa conveyed at least the equitable title, ale 
though the legal title still stood in White's nome, Wolf, therefore, 
does not nead, an aguinet Phite, the aid of « shancery court to 
perfect his title. 

Again, the rule of lew u“hiwh appellant invokes is ape 
plicable only te the particular trangaetion whieh ds under eensiderae 
tion. This is neeessariiy op, The application of the maxim of 
equity that he who comes inte its courts must come with clewn hands 
ie necessarily limited to the aengideration of the porticular transe 
action involved, and not merely collateral matters, 

The Line must be drawn somewhere, Litigants are not 
denied relief in equity bocause of some general line of conduct which 
the equity court does not aporove. Thia ia net a suit where Yolf 
invokes the ald of the court te have the stock in mestion trans 
ferred to him on the books of the company. On the contrary he averre; 
and the court found that the ateck had been wrongfully taken from him 
and it directed that the pogneseionm should be returned, The cases of 
Sorinetiold Nomeattad Jesooiation v. Bell, 157 111i. 208, end Halloran 
¥. Halloran, 137 111., LOO, relied on by nppeliee, are, we think, dle 
reotly in point and conclusive agninst appeliant's contention. See 
alse City of Chicado v. Union Stock Zarda, 164 Til,, 224; Stiliwell wy 
Stidiweyy, 47h. J. Bq. 275; Lube v. Salzwedel, 147 8. W. S32. 

Appellont makes the further preliminary contention that, 
again assuming there was «4 contract between White and Yolf by which 
White was to purchase the stock in question for Wolf's benefit, 
nevertheless the arrangememt was such that it would be unecueclenable 


to require White, after a lapse of eighteen years, to varry ont the 
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contract; elting Stubbings Ve Daxhag, 910 Chl, 542; Gobidice ve 


Shatehex, 34 Pod. 436; Pawo Mig. So. ve Geymliy, 144 U. U 224. 
The rule that a court of equity will never use its 


extraoriinary powers te compal the carrying out of a contract 
which is unconselonable oy oppressive is well settled. Ap= 
pellant points out the 1dnbt 11 ttesAundes the lis of thio State, 
White sesuued as resomi owner of the stock for eighteen yours, 

and assuming that he was mot the lawful owner, appellant says it 
would be very unfair ta compel kim new to carry out the previ sione 
of such an absurd agrwoment, Here, again, a sufficient enawer mst 
be that Joseph Yolf's orosevebili dees not seuk the aid of the court 
im that reapeot. It is not besed on the theory that be ie entitled 
to the specifie performance of any much agreesent; on the contrary, 
the gist ef bie action, aa we have already said, iw the alleged 
unlawful conversion by White of Volf's preperty. 

Lf the facts au fount by the court are true, Ghite was 
guilty of that conversion wid a grows betraynl of a trust confided 
in him, Ho case ic clted, uid we think none san be found, where « 
court of equity haw deuied te the desamling party the relief te 
whieh he in otherwise aititied in sueh a cage, for cush a reavon. 
The evidence does nat shee that White hue ever lest o dollar or 
mustained legal dazage beeauge of his ownerahdp of record of the 
stcok, Ye think thie contention oleo fs without werds, 

The aontroliing question of the ease ia, therefore, 
whether the findings of the dseres ay ty the factu are Juntified 
wider the evidence, If White was, an he alleges, the evnexy of the 
certificate ef stock which etced in kia wane, for a valuable acne 
sideration, and hud it in hie posseswion, as he testifies, the 
the decres that diguieved his bill for want ef aquity was clearly 
erroneous, If he was not the owner of it, and had fraudulently 
taken the possession from olf, then his b411 was properly diexisased 
wid he haa ne atanding te cempleain of alleged orrera as to the ree 
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lief which the decres grante on the ecross-bill. Yhe chuiceller eaw 
the witnesses, some forty of them, and heard these witnesses teatify 
at length. “e cannot diwregard the obvious advwitages of the trial 
court in weighing the evidence, Ye think, however, that upon the 
production by White of the certificate of etook, the burden shifted 
to Wolf to eatablish, with reforenca to that stock, the allegations 
of his answer and ¢reedebili by a preponderance ¢f the evidence, The 
chancellor found that gueb facts were established. The question for 
thia acurt is whether the deeree of the chancellor is clearly and 
palpably erroneous. A mere dowht ls not sufficient to cause a re» 
versal. Merry ov. Herefeld, 264 112. 84. 

che importance of the decision in thie caste to each 
ef the parties has net been overlocked, ond while we shall not be 
able, om agcount of the voluminous record before us, to diseuse the 
testineny of the witness@¢s in detall, wa have given 14 very careful 
gonsideration, sid will indicate the cuntrelling reasons which have 
compelled the cenecluciom at which we have arrived, 

in appeliant's favor there is the uncontradioted fact 
that in the first and sesend Distributing Cownaniece and in the Dige 
tilling Campany he haa for eighteen years becn the oener of reeord 
of the stock which he now claing ani which is represented by the 
certificate which he preduces, He hus this seriificate in his 
possgasion, and the recerdsa of the different corporations ehoew that 
he has participated in the meatings of the steckholders, and hag at 
all times been recognized in these mectings ue the Legal owner and 
holder of the stock. Thera iu also im hin faver the further fact 
that 1+ secms te be conceded that up te the time ef charges made in 
cenneetion with his alleged conversion of the certificate, his repue 
tation for industry and honesty among bie associates haa boen good. 
As te his ownership of the etock he i# further corroborated by the 
testimony of a son, whe saya that some two yasre prior to the suit 
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he visited the safety deposit box of the complainant and there saw 
the vertificate in the sane condition that it now Lay vy the ten- 
timeny of another son who says that «t Joseph Yolf's request he 
visited the distillery at Lexington, by.; that Joseph Wolf then 
spoke of the prosperity which had come to the company by reason of 
the inorensed price of ite goods, wid atated that the affect of it 
would be te make the ¢omplainant wealthy, He ia oleec corroborated 
by the teatinony of Or, Aliport to the effent that at one time when 
White waa 111, Joseph Wolf told the witness that White waa a value 
able man to kim aid that hea, White, hod om interest in the buel« 
ness, The record also indicates a cireumstance whieh is much in 
eomplainent's favor « that one of the atterneys for Joseph Foif 
attempted to intimidate thie witeess in recard to hic testimony. 
The complainant also teetifias to the payment by hin 
of a valuable conelderation fer the original shores of efock im the 
first Distributing Comeany whieh etocd in hie nome, He says that 
he paid to Wolf therefor $700, and that the agreement between bie 
golf and VYolf wax that the balance of the amount up te the eva of 
$2,800 should be paid out of the profite of the company, He tee- 
tifies that thie payment ware made by a chesk whieh ke obtained frem 
his brothereinelaw, whe iu now dead. He waa net able, on croaze 
examination, to give the name ef the bank en whedch the eheck wae 
arom. He gaye that ue received the cheek from his brothereloelLew 
in payment of his inturest in a buainese im whiah they had been 
engaged together, 4m additional abstract has been filed, in 
which the orcss-exawination ef couaplainant with refereiee to this 
payment appeare, Se are not impressed wlth the truthfulness of 
this acqount a8 related by him. Re seenn to have an utter leek of 
recollection az to the cir@umstances either of the payment ef the 
money, the orguiivatiion of the corperstion or the ecureea from 
which the money was secured by him, which leads us to the candlue 
#ion that the chancellor may have been Justified in diebelieving 
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his testimony, although it must alse be admitted that Velf'sa mene 
ery ae te the cireunstances under which the first Distributing 
Company was organized likewise appears to be unreliable, 

But there are undisputed facta in the record which 
very much tend to diseredit complainant's testimeny. If we asaume 
that this eteeck in the first Distributing Sempany wan in feet owned 
by White, thon Yoif had no steck im that company, Levy, Jimens amd 
ethers being the qmers of it; and that conclusion would be wholly 
ineonsistent with the actiens of all the parties, sines Fell ore 
genized the company, White ssyu that he bought his steck frees 
Wolf, and 4t is elear that Yolf at a11 tines dominated, directed 
and controlied the corporations affairs, Thile Yite was the 
owner of record of the stock, Yalf st all times, with the knowledge 
of White, acted ae if he, Wolf, was the real ower, ond White ace 
quieseed im such control by Welf. Wolf paid the expanses connected 
with the organization, directed what billie showld be paid, what 
eentracte should be made, osused checks to be drawn ohenever he 
pleased, dirseted whe ahould be eaployed or discharged, made ine 
vestsents as to him seened best, hired counsel te diagselwe the one 
corporation and organize the other, dieposad of thelr properties, 
had stationery printed nacing himself as the sueceeseor of the 
Distilling Sc., and had hie name put on the door as its successor. 
White drew the checks fer the expenses ef thease preeecdings, pare 
tisipated in meetings at which the plans were sade, and without o« 
werd of protest or even a suggestion that he ought to receive any 
part of these assets uitil, in the absense of Folf, he suddenly 
seized $200,000 worth of agvets of the company and employed counsel 
to make & written demand fer his alleged rights. Keasenable men A 
ao not act that way, When pressed by court and counsel for a 
reason for thiz inaction, Shite replied tha: if he he@ made a dee 
mand on Yolf, he would have bean thrown out « o siguificant admissber 


White testified that when the first TA etri beating 
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Company Was wound up, Levy was given $2,700 in eash fer his ine 
terest and Simons $2,700 in whiskey; that the cash wae paid from 
the funds of the a¢oond Distributing Company with Vhite's knowle 
adge; that he never objeoted to sugh a wisuse of the funds of the 
eorporation, o great part of the stock of which,we are now acked 
to believe, he actually owned, Prom Decamber 31, 190%, to Bee 
cember 31, 1915, Shite drew in salary from these different cone 
panies the sun ef 247,454.80. Welf in the sane time drew 
$530,538.45, not for hia personal expenses, to be sure, tut for 
theea ani other expanses which were Lnourred by the company at 
his direction. . 

Theat the certificate C 4 fer 8800 shares of the 
Jusee te Pepper Distilling Caepany was in Paet endorsed and dae 
livered to Yolf, a8 many witnessee testify, is, we think, rather 
eonclusively established by the temtimony of Alexander ©. Barclay, 
whe made out a list of the stockholders of the corperation in 
1915. Thies liwt is in evidenee, The netutions of Barclay cere 
reepond with the notetions on the stubs ef the cartificates 
father than with the certificstea themselves, and from thie ome 
pellant draws the inference that Darelay's test mony to the effoet 
that the certificates were produced By Fhite ot that times, whiah 
White denies, akould not be believed, While thare is ame doubt on 
that point, the list prepared and in avidence shove without doubt 
thet at that time (sore than three years pricr to the beginning of 
this muit) the certificate standing in Thite's name had been eno 
deorsed to Wolf. That fact, which we regard as settled beayend 
reaschable doubt, fe not only inconsiatent with the claims new 
made by Shite, but dispeses of the contdntion of counsel that 
Velfts claim te ownership of the certificate has been invented for 
the eceagion, 

Significant too, lu the teratimony ef Jenn H. Enapa, 


new a truck farwer in Flerida, but who in 1914 was a reporter fer 
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the Credit Guide Co., © commercial agency in Chicage, This witneanas 
Wee in 10914 requested by his employer to make a report on Joseph 
Wolf. He visited the offices of the Janas &. Papper Di stilling 
Company for that purpose ard in the absence of Yolf was referred 
te White, whom he interviewed. He teatifiea (and is corrcborated 
by the written record made by him to his agency st that time) that 
White teld him Yolf was the sele owner of the Distilling Company, 
and wou Tinanclally responsible to the extent af $400,000, Sige 
nificant slee te the fact that after the iewue of 6,500 shares to 
White on the 14th day of August, 1911, a single shave was ieoued to 
him on the fellowing day. White does net claim any rights under 
this share; he afmite that it belongs to Wolf, if the toutinony 
ef Goodman, the atiornagy whe organized the cowpany, ts true, that the 
eceortifieate for the 9,860 shares towed in White's naws was at 
ones eniersed by White and returned te Yalf, them it would be reason~ 
able to suppose that thic one xtra share was on the following day 
issued te White, in order that he might be qualified te act as an 
officer and direetor of the esomany, There io no other reasonable 
exianation ae to why this ome extra share should heave been Laoned 
se White. 

But the controlling ciraunttunce ia the conduct of 
Shite with reference to the winiing up ef the saffsire of the Dise 
titling Company, He hai full knowledge ef the provesed disgsclue 
tion as early ae December, 1916. Ee wrete isiters azking for 
proxies, in orier that the disselution might be nui inte effect. 
He furnished the atterney fer Joumnh Yolf with data from which 
the neesessary minutes to that end were drown, He aigued some 
resolutions as an officer of the company, Ne executed a certifie 
gate issuing 74,9¢5 shares ef the new steock ef the Dietiliing 
Company te Wolf. He signed a reaclution authorizing the sale at 
auction of ail the whiekey belenging to the sempany, He knew that 
Wolf was to buy 1t, but never inquired what he was to nay for it, 
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December 28, Wis, Wolf obtained from the conpany 
4,385 barrels of whiskey, whieh at the warket price were worth 
$38,500, for which he, Yolf, did net pay a sent, and against which 
White did net protest er even make an inquiry about it. 

White arranged te have the stationery veed and the 
sign om the door changed to read "Joweph Wolf, Successor te Tomes 
B. Pepper Distilling Co.,”" opened a new set of tooke in that 
mame ond ascisted in procuring « ew Litenge in that nane, drew 
checks im Yolf's nama, and endarwed ever to Fol? cheeke oiwan in 
payment for whiskey whith had been sold by the Distilling Company, 
drew other cheake for the sxpresa pursese ef paying fer the ae« 
eutities with the company’s money, “hen asked by the court why 
he did not speak t@ Yolf about hie rights price te Volf's trip te 
Net Gprings, White snswered, “feil, I did mot think, I did not 
imow why; IT thought the man weuld act that way prebably, would 
kiek me right out, and [ would heya ne ohanoa to do anything.* 

White's own testimony, together with the written 
evidence in the sage, makes it fmpossible fer ua te say that the 
ghaneeller was clearly and palpably wrong. “Se have net @iscussed 
many phages of the evidence argued af langth of te the finding ef 
the private box of dosech Wolf unon his return from Arkaneas, nor 
the charge that there had been erased from the cartificate ef stock 
the nae of Joseph Wolf, which several eitnesves said had been ane 
4ersed thereon in lead pencil, It fa ike contention of the anpelie 
that) thie emdoersement was revoved by White, The defandant's testie 
mony on thin point is centradicted, is in seme: vesyests improbable, 
ami leaves us in doubt. 

That point, however, is net neoeesary to our decision, 
The controlling facts could searcely be said to be in disoute. 
Witness efter witness testifies to thatements made by Mite wholly 


inconsistent with hie owmership of an interest in the COrperution. 





“kenniens se end oo “saa yeti pie: taints sew et men ag 






* saa ms wes ely -) oe a. . . i ; (La RA Aa TUES eae as RRR MSs ans Ad 
inhaed, sh gosdseab net (eaket ae. Bann oem hie wes hae male a ha 
wat: tale seneeertioee ad md OURO ed tadag aaa a 







1% 


These declarations against interest would be entitled te Little 
weight if uncontradisted facts and ciraunstances did not gor~ 
roborate them. We are satiafiad from oll the evidence that the 
certificate in the Distilling company at the time Lt wae isoued 
was endorsed by White and delivered to Yelf, and that it remained 
in Wolf's possession until in some way (just how we do mot think 
it neoeasary to decide} White tock advantage of the confidential 
relationship ita which ke steed antl tock possession ef it fox hia 
ewn purposes, The endorsement of the cartificate, whieh was in 
the usuai form aud in blank by White, aid ite delivery to Yolr, 
passed the equitable title to Wolf, without a transfer en the 
books. Thiw ia the rule even where the byelawe provide otherwise. 
MeCarthy v. Grawfom, 258 121, 3G. An White had me interest in 
the certificate, he has no standing te maintain hie bill, As the — 
pLLi waa properly dismissed, he has no standing te complain of the 
relief granted to gross-cemplsinanta on their oroos=bill. 
The decree ia affirned, 
AVYLIERND, 


MoGurely, . Je, amd Dever, J., concur, 
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UR, JUBITCS MaPCherT DELIVERED THA OPINION OF THE COURT. 


Thiea is an apreal by the defendant from a @ecree in 
favor of the complainant on an omendad bill as amended, which prayed 
that certain contracts should be so reformed as to express the inten 
tion of the parties, and for an secounting with the defendant under 
such contracts. The decree directed that the contracts should be 
reformed, and findsthat there is dve to somplainamt the sum of 
$0074.85 with interest at the rate of five per cent per annum from 
May 1, 1913, ~ a total sum of $12,634.17. ‘The case was heard by the 
chancellor upon exceptions of the defendant te thse report of the mane 
ter to whow it had theretofore been referred, Thase exeantions were 
all overeruled and the deerse adopts the findings and conclusions of 
the master. 

The appeliant's exesptions were more than 100 in nuanber 
and many of these ara discussed in its argument. There is, however, 
little disoute in the reeord as to the material facts, 

The complainant is a licensed physician and surgeon, who 
has practiced his profession fer more thar trenty years last past; 
the defendant is a corporation of Lerndon, Bmgland, having a branch 
office at Chicago, Illlineis, where it has for many years engaged in 
the bueinesss of writing liability and indemnity insurance for its 
various cusioners in censideration of certain premiums paid to it. 

In April, 1912, one R. B. HavVonnell was the avperintendent 
ef defendant's claim department. Defendant onened negotiations with 


the complainant lcoking toward his employment to render medical and 
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surgical services as might be needed by the employees of certain 

ef its assured, for whom defendant had written lisbility insurance 
in connection with certain work in the way of building construction, 
which the aseured were about to undertake, In doing tite work these 
aseured employed large musbers of Laborers, and were enguged in 
work which would bring the assured within the previateans of the 
Workmen's Compensation Act, which waa to go into effect om May I, 
1912. Under the terms of that sgt the assured were lieble to pay to 
injured workmen certain bencfits and conpeneation, sgainat which the 
policies ¢ritten by defendant contractat to indennify. 

MeConmell prepared and aubaittied te cemplainant a write 
ten “surgeon's contract,” so-called, and stated to complicinant that 
if ihe form was catiafsctory he, Molonnell, would have a number of 
them printed for use in making contracts for the different jobs upon 
which the defendant had written ineurance, This form of contract 
Wan spnroeved by the complainant, std a niwber of contracts, sub« 
stantially similar as to form and provisions, were exsoutead. While 
the contrecia seam to have been dated May 1, 1912, the first one 
was submitted by the defendant to the souplainant in a letter dated 
May 17, 1912, which stated: 

*In re Leonard Construetion Company. 
I am enclosing you herewith Surgeon's Contract covering fall 
medicel aid and hespital atiention for employees of above risk. 
Bindly sign the same and returmm te me promptly. 

Yours very truly 

London Guarantee & Accident Co. Ltd. 
By B. MH, NeSonnell, 

Superintendent Claim Departwent.* 

This contraet recites thai it is a ““emerandum of 
agreement made and entered inte *** by and between the Leonard 
Construction Co. mot ince, purty of the first part, and Dr. Prancis 
¥. Meliamara, varty ef the second part.* It racites that ia cone 
sideration of his appointment as surgeon for sald corpany at Chicage 


and for compensation mentioned, he agrees to ronder in person or by 
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compatent substitute, ull necessary medical and surgien) attendance 
and hospital attendaice im each and every cape of persone] injury 
to which he may be called and which shall cecnur to sry employes of 
the Leonard Construction Company. The "party of the first part* 
agrees to pay the “party of the second part® in full fer any end all 
services so rendered as aforesaid, and in fvll fer «11 diabursexents 
and expenses, "a fee amounting to 12)% of the premium rate by satd 
party of the first part for insurance paying benefits under the 
Iliinois Workmen's Compensation Act, onid premium being based uvon 
the compensation cazned by ail the aaployees eovered by said insure 
anes," excluding, however, executive officere and main effice 

force; that payment of the anouwnt shall be made quarterly during 
the life of the agreement; that if the party of the second part or 
atiy substitute or substitutes appointed by him shall not be able, 
because unavailable or otherwise, to attend any cases of personal, 
injury when called upon, the party of the firat part shell thereupen 
gall in a competent surgeon to attend to the case, and shall be ene 
titied te charge a reasonable feo for auch suvgeon to the narty of 
the senons part and deduct the sase from avy agouwit due him. Ture 
ther, that the agreeuent shall continue in forne from May 1, TOE, 
to May 1, 1915, except that 14 may be sanoulled by either party 
upon ten days written motice. Tho coyntract is exeauted, “Leonard 
Construction Company, “aployer, by Loucen Guarantze & Accident So. 
Ltd., per H. #. HaVonneil, aupt. claim dept, G%. HR. A. &. MeConnell, 
accepted, Francis W. Kelanara, * 

With 2 single axcestion ali of the contracts sinde were 
to go into effect as of May 1, 1912, although executed at =. later 
date. The uncontradicted evidence shows that at an¢ prier to the time 
ef excauting these contracts, iicConmell statad to Mebkamora that the 
defendant had authority to execute the saue in the naue of the seq 
gured, and the evidense alse tenda te show that KevConnell and Mee 
Nesarea believed that this wae in fact true, Immediately after the 
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exeoution of the contracts Dr. Mevavara entered upen his duties. At 
the direction of “ecConnell he gave the assured his teighone number 
and address. In many enses the assured gave » card to injured eme 
ployees, indicating that they were snlitied te the services of Dr. 
MeKkamara, Of the injured employees of the Lesnar: Construction Come 
pany alone Dr. Nelamsara treated 116 different porcone in the course 
ef his duties, elving seme 7CO different treatments. 
fugust 17, 1912, defendant sent to Dr. Kshavara a 
eheek for #400, with the fellewing Letter: 
‘Leonard Construction Company 
We encloss herewith our cheek Sc. L21980 to your order for 
$406 in payment of salary on account of contract from May let 
1912, in connection with Illinois Central, Larkin and Pronkidn 
jobs." 
GCetcber 3, 1912, the defendant sont ico compiainani 4 
eeccond check for the sum of $440.25, with the following letter: 
*“Znelosed you will find our sheok No, LeS3G47, to your 
erder for 3449.25 in nayment of salary as per sontrset for sure 
gical sorvices rendered injured empleyesa of the above arsured.” 
By the insurance policies whieh defondant issued to 
these aneured, the defendant agresd not omniy to pay compensatien te 
the injured employees as required by the Compensation act, but «ise 
to furnish sll such medical services to any pergen or rersene to 
whom compensation or service should be cue, These policies, however, 
did not give to the defendant any ant oraty to contract for auch sere 
viees in the name of the assured. These astured did not take any 
part in making the contract with Dr, Kelamara, and were ucver cone 
milted with referengs ts the muking of the sane. 

. Although there was goue contradictioa in the evidence, 
the master found, and we think his finding is justified by the evie 
dence, that Dr. Metsuara never refused to treat any eupleyee whe had 
been sent to him by the defendant corporation or by any ef the pare 


ties whose injured copleyesa he had contracied to treat. 
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Ostober 1, 1912, MeVonnell resigned as superintendent 
of ths dofendant's claim department, and geverea his connection 
with the company. Un was succeeded by U. GC. Pyrn, smd after Ryan 
assumed the direction of affairs for the Ineursnce company neo 
further business wat sont to Dr, Melunmara, Between Hay 1, 1012, 
and May 1, 1912, the defendant cospony recetlved on aecount of polie 
eier which it had issued to these parties, with reference to whose 
employees thane contracts with Dr. Nelanara had boon made, premiums 
to the amownt of $99,262.52. Many casen were frow time te time set 
to Dr. NeNamera, the Lest of onch eases that he treated being in 
Desenber, 191%. 

Assuming that the ecentracte vere properly reformad, and 
that defendant £3 lfable te ageount thereunder, it is not disputed 
that there ia a balance due of 99074, 45. 

We think that the fsets above wet ferth are sustained 
by en overwhelming vraoonderones of the evidence; indesd that there 
cannet be said ta be fouht with reference ta then. 

| Agpellent hoe areued that the finding af the master te 
the effeet that the defendant was te furnish medical services ia 
net suctained by ths evidence. But we think 2 careful reading of the 
ineuransée selicies sheve that this contention camnet be sustained, 
for the reason thst the policies expreesly provide thet dafendant 
shall. intemuify the avared from 211 Lisbility imposed by Law for 
compensation fer perteonsl infuriee suffered by enployecs of the 
assured under the Yorkmen's Compensetion Ast, and vader that aet 
medioesi and surgical aid is one of the lishilitier of the emmleyer 
whieh the defendant company sasumed and agreed to pay. 

Voreover, defendant's owm construction of the nelictes 
fe against ite present centertion, for it actually arsumed and paid 
for such servicers in se far as the esame have been paid for. We 
think it 4s bound by ite cwn construction of Ltn leral liability te 


the ansured under the policies, 
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Aopellant next argued that 4t was error for the court 
to refuse to strike the contracte from the evidence, because the 
same were not made with the authority of the amenred. Aseuming 
the ceatracts, without such proof, were not advdsaible under the 
theery upon which the bill was originally drawn, nevertheless com 
plainant obtained leave to amend his b111 so ss to make it conform 
te the proof, and it is not urged and cannet be successfully, that 
under the bill as amended the sentracts were inadmiesible. ‘this 
contention is without merit, | 

Appellsnt again argues strenuously that ors) evidence 
ef cenversations between NcConnell wad conmpelainant wher te the ; 
execution of the various centracts waa imadviseible te vary the 
terms thereof, end cites Town ef Kano v. Fayrelly, 192 111. 5256, 
to that effect. That esse lays down the well known rule of law as 
to the noneadnissibility of oral evidence to vary the terme of a 
written contract, but that rule, necessarily, cannot be applied in 
chancery upon a bill brought to reform - contract. To a5 hold 
would be to make such relief impousibie. In lieu thereof equity 
requires a high degree of proof befere ite extrserdinary porer 
will be oxercised, in order that fraud and perjury may not be 
successfully used. Kelly +. Dxumble, 74 T1L1. 428; Kook v. 
Streuter, 214 111., 546, 2%. C. L. 366. 

Apvellant next eontends that assusing sueh evidence 
Was properly admitted, it is whelly insufficient te sustain the 
decree, or to show that there was any miatake as to whe were the 
real parties to the contract, or to sugtain the master's finding 
that the defendant company is the real party therete. In this con- 
nection appellant points out that the comppleinant is an intelligent 
man, facdlier with qourt and legal proeesdings, having beem an @xe 
pert witness for many years; thai he carefully examined the typee 
written draft of the contract; that he read it over; that be de= 


termine’ whether the conditiens of it were fxvorable te him; that 
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before the amendment to the bill, asking that the contracts should 
be reformed, he testified that his relations /eith the assured, snd 
that he was not doing business with any other corporation or cute 
siders; that he distinctly said that he acted under these contracts 
as wade; that he had many conversations as te the work to be done 
by him for the assured under the insurance policies; that he dine 
tinetly said he vas met working for them; that in his requests 

for settlament he clearly refers to the contracts as contracts with 
the assured, and bases his claim to compensation upon the theory 
that the defendant company has received from the assured the moneys 
eut of which his compensation ia to be paid, 

Appellant also calls our attention te the allegations 
ef the original b111, which was sworn to by the complainant, and 
which atated in effeat that the defendant company agreed te eoileect 
the premiums for him, and was liable to him wron that account, 

The supposed incengistenciés in the allegations of the 
original Dill and the D111 as umended were undoubtedly considered 
by the chancellor when overruling appslisnt's objections to the 
order giving leave to cernplainant te file this amendment, The 
allegations of the sriginal bill were somewhat in the nature of cone 
clusions, snd we think it appears from e careful considersiion of 
the whole preeecding that up to the time the amendment was filed 
the complainant had relied upem the information given to him by 
MeCennell to the effect that the Insurance campany had full sue 
thority from the assured corvorations te make these sontracts. 
When in the course of taking the avidence it becems apparent for 
the first time that thie was not true, and that HeGennell (without 
agtual intention to deveive eo far as the recerd shows) hed mise 
represented the fasts with reference to the authority of the Inaure 
ance company, complainant had a right te again censider the facts 


in view of this unexpected develoomenty If the oral conversations 





stood alone, there might be semetiing of merit to appellant's cone 
tention that the evidence is insufficient; but the oral conversa- 
tions, although uncontradicted, de not stand alone. ‘They are core 
reborated by the contracts; they are corroborated by the policies 
ivsued by the defendant to the assured; they are corroborated by the 
letters written by defendant to Dr. Mehamara, and, in faet, are cor- 
roborated by the vhole course of denling between the eonmlainant and 
the defendant. 

the sontreliing question im the case therefore is 
whether a court of equity has the nower to decree the reformation 
of a contract under the circunstanecss disslesed by the evidence, 
Appellant says that it has ret, for several reacons. First, it 
ebjects that the several parties in whose nanes the contracts vere 
made are net joined as defendants, citing Hellwen v. Sehneider, 75 
Tll. 422. But the decree finds that the defendant is the real 
party te each of these contracts, and if the finding is correct 
on that issue of fact, there ie no merit to thia contention. 
Certainly by the terms of the deeree the asaasured are net obligated 
in any way, nor hos the appellant any standing to assign errors 
fer them? 

Appellant also says thst the master found the sontraets 
were void and that the Supreme court has held that equity cammet give 
validity to a void contract; but appellant ia misteken in thie reae- 
pect. The master did net ao find. He found that the defendant had 
no authority to execute theae contracts in the name of the assured, 
and that the same were not contracts of the asgured; but the decree 
alse finds that the contracts are valid ard are in fact binding on 
the defendant. 

Apoelient says that equity bas no power to make a new 
contract; that it earmet ereste a contract between the parties 
which was not intended by either, or in the absence of fraud, accie 


dent or mistake, change such a contract. All of this is clementary. 
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Appeliee's case reste on the theory that there was a «mutual mistake. 

Appellant further contends that if there was a mistake 
in this case, it was a mistake ef law and not of fact, and therefore 
furnishes no ground for the reformatian of the contracts, 

It is undoubtedly the general rule, subject to only a 
few exceptions, where it would seem special cirounstances have cone 
trolled, that a court of equity will not intervene to correct a pure 
naked mistake of law, and such is the rule in Illineie, Ergadwel) 


v. thompson, 6 111. S69; Galtra v. Sunasack, 55 I1l. 456; Thiton v. 
Uairmont Lodge, 244 [11., 617; Holmes v. Tontin, 304 111, 579 ; 


Btory's Uquity Jurisprudence, 14th o4., sees, 204 and 205. Gn 
the other hand, it is undoubtedly the general rule that ws ast er a 
contract made under a mistake ae to material facts will be relieved 
against in a court of equity. The reason for the first rule is thet 
public policy will net permit that anyone should be @xowsed on n2e- 
count of ignorance of the law, which oll are presumed te knew. The 
reason for the second rule is that mo one oan be presumed te be Inu 
formed as to all the facts. Story's Bq. Juris,, 14th sd, see. 2. 
"A mistake of law occurs when a person heaving full knowle 
edge ef facts, comes te an erroneous conclusion as to their lee 
gal effect.” 
But 
“A mistake ef fact takes place when some fact which really 
existe, is umknowm, or seme Pact is supposed te exiaet which 
really does not exist." 
Words and Phrases Judicially Defined, vol. 5, pp. 4542-43. 
The undisputed proof in thée record shows that come 
Plainant and MeConnell, whe represented the defendant in this 
tranaaction, both beliewed that the defendant had full anthority te 
execute these different contracts in the names ef the several ase 
sured. It does net appear, nor is it claimed by the somplainant, 
that they were ignorant of any rule of law applicable to the 
situation, Presumptively the parties knew that if the contracts 


were executed without autherity from the principals, the same would 
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be void and unenforceable; but, apparently, both believed that the 
defondant had authority to execute the contract, If we assume de- 
fendant imew it did not have sueh authority, then clearly it obe 
tained complainant's services threugh a fraud, which a court of 
equity would not hesitate te relieve against. There is no evle 
dence, however, that defendant's manager acted with a fraudulent 
purpose. The svidence, we think, establishes beyond doubt & mutual 
mistake of fact. It is true that there was no mistake of fact as 
to the ehoice of the actual words chosen to be inserted in the con- 
tract. FEut the words chosen ond which named these different insured 
as parties to the contracts, were the result of this mutual mistake 
as to the authority of defendant in the matter, As @ result of that 
mistake the contracts made utterly failed to expreas the real intene- 
tien af the parties, which, as the master finds, waa that the 
“London Guarantee and Aceidemt Co. Ltd.” end net the insured, should 
be the employer of KeNacarn, and should pay his fees, and that it 
ghould be the veal party to the contracts, Oince the mistake was 
one of fact, equity will look through the form te the substuice, and 
put into effect the real intention of the parties. 

But whether we are eorrest in this view of the matter, 
we are further dispesed to hold that the decree should be affirmed 
on midther ground, We think thet under the proofs sconplainant 
could have recovered even without an wsendeent made to the bill. 
While it is true the aeeured would net be bound under these gon- 
tracts, made without autherity either in law er equity, navertheless 
we think the defendant shovid net be permitted ta here deny the 
validity ef these contracts, in so far «ss the same affects ita liae 
bility. We think defendant is bound by its representation of sue 
thority through which i¢ ebtained these contracts and the benafits 
of the services ef Dr. Mekamara. The record shows the inadequacy 


of the rewedy at law, and equity having obtained jurisdiction will 
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see that justice is done between the parties, and since defendant 
has in its possession money which in good congecienee belongs to the 
complainant, he is entitled to »s decree, 

But appellant again says that MeConnell was without au- 
thority to enter into any of the contracts in behalf of defendant, 
and that therefore, assuming that the contracts have been properly 
reformed, tho same are made without autrority and therefore are not 
binding. We think his autherity is established by the evidence, but 
if it is not, there is abundant evidence in the record that the of- 
ficials of the corporation, with knowledge thereof, uppraved and 
ratified his actions, | 

Appellant further contends that it was error to allew 
interest upon the amount found due, Interest is in squity allowed 
because of equitable considerations, and we think, under all the 
circumstances of this case a refusal toe allow interest would amount 
to a great injustice, Indeed, we think it might possibly be urged 
that defendent is liable under the statute because of “money withheld 
by an unreasonable and vexatious delay of payment.” Keidy v. White, 
168 Tli., 76. 

We have given to alli the numerous points raised by ape 
pellant due consideration. We are satisfied that the decree is 
just, indeed that any ether would have smew:ted to a miscarriage of 
Justice, and it is therefore affirmed. 

AFFIRMED. 


MeSurely, ?. J., and Dever, J., concur, 
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FIRST NATICHAL BANK OF ALLEGAN, 
MICHIGAN, a corporation, 
Defendant in “rror, 


SRROR TO 


¥Se 
SBUPRAIOR Covet 


PRANK M. MGENY, Trustee, PHILI OF COOK cocHty. 
aw, 


DRAY, PAUL WITKOWSKY, 
THUST COMPARY OF saute a 
Trustee, 
Plaintiff in Srror. 
BR. JUSTICE MATCHETY DELIVERED THE GFIEION OF THE COURT. 


The plaintiff, The Firet National Benk of Allegen, 
Michigan, filed a bill in equity ageinet Frank Mokey, trustee 
of the estate of EK. °. Lewis, & bankrupt, Central Trust Co., 
trustee, of Chicege “‘aste Paper Co., a bankrupt, Philip Dray 
and Peal Witkowsky, in which it prayed that it might be decreed 
te be the owner of three notes, dated Cctober 15, 1916; that 
defendant Dray might be decreed te have no right er title te 
theve notes, and thet the transfer and delivery thereof to hin 
should be held to be without consideration, and with full 
knowledge on his part of compleinant’s righta therein; that 
WcKey should be enjoined from paying the proceeds thereef to 
Dray, and Dray from receiving such proceeds or tranaf erring 
the notes. A preliminary injunction dasued us prayed . The 
case was put at iseue and referred to a muster, whe took the 
evidence end reported, and the ciaise waa heard by the 
chancellor upon exceptions of Dray and itkewsky to the 
mezter's repert. These exceptions were overruled, mda decree 
entered in ecogriance with the prayer of the bill. 

The facte ap alleged in the bill, established by 
the evidence ant found by the decree are that |. C. Lewis, 
trading as the Chicage Folding Mex Co. became a defendant 
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dn avery vroceeding; that the Chicage Waste Faper Ce., 
which originally was conducted an a copartnership, composed ef 
Witkowsky and one Grosuman, but which at that time had be come 
a corporation, filed a claim against the estate of Lewin in 
the sum of $4,843.42; that a composition was effected between 
Lewis and his ereditore on Gctober 15, 1918; that in conformity 
with the terme of the compesition, Lewis emecuted and delivered 
to the Chicago “aste Paper Co., which in the meantime had he come 
incorporated, notes reprasenting the amount of this indebtedness; 
that these notes on the day of their execution were endorsed 
and delivered by the “aste Paper Co. to the defendant Dray; thet 
the claim for [4,643.42 filed in the benkruptey preceeding 
represented certain indedtedmesses, for whieh Lewis had previously 
executed and delivered notes to the Chicugo “nute Paper Co., and 
which notes had, by that company, been traneforred and delivered 
to the complainant; thut the claim filed with the referee in 
bankruptcy by the Yaste Paper Co., stated that ne noteu had teen 
given for the indebtednesii; that Nekey, au trustee, however, 
reecsived written notice of defendant's rights with respect to 
this claim prier to the entry of the composition, and that he 
was requested by the camplainant in writing te make the renewal 
notes payable to the complainant, and te deliver the some to the 
complsinent; that cach of the compouition notes as executed, 
contained upon the face thereof the statement that it was secured 
by s trust deed te Eckey, of even date, and would draw interest 
at the rate of six per cent after maturity, and further stated 
that it wee “subject to the terms and ctonditiona of « trust sagree- 
ment between Slain ©. Lewis end Yroank M. Wekey trustee.*® 

The decree finde, ai a mutter ef law, that these 
composition notes were not negotiable, and, as a matter of fact, 


that in trenalerring the seme, “itkowsky and Dray hed full 


knowledge of the complainant's rights, and mew that the 
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composition notes were given in pursuance of the compe si tion 
agreement for the indebtedness due from Lewis to the comploinant; 
that Dray at the time of the filing of the bill of complaint 

and prior therete was in fact insolvent; that MeKee now has in 
his possession the full amount of the proceeds of the notes, 
amounting to $4,843.42, and ia ready to pay the some to the lewful 
owner, and he is directed to puy the some te the compleinant 
Bank; the temporary injunction is made permsnent and Dray is 
ordered to mirrender the notes to the clerk of the court within 
two daye 

Appellant's first contention is one obviously without 
merit. it is that «s the composition in bankruptey had the 
effect of releasing comploinant's claim ae sgoinst Lewis, 
complainant has, therefore no standing in a eourt of aguity 
to collect the proceeds of these notes. On what theary a releare 
in the bankruptcy court could eo operate as to prevent the holder 
of an indebtedness frem enforcing a trust erising out of a 
fraudulent ottempt to teke from him the prosesds of the composition 
under which hia indebtedness wae released, we are not able to 
comprehend « 

Moreover, we think the «vidence justifies the finding 
of the decree that Dray took these notes with knowledge of 
complainant's righte and without consideration; but whatever our 
coneluvion as to this ise of fact might te, we think that, as 
& matter ef law, these composition notes were not negotisble, and 
thet ever if Dray had teken the seme without actunl notice and for 
® Valuable consideration, he could not he held am helder in due 
course. quitable Trust Vo. v. Harger, 256 Ili, 615; Barton v. 
Hayden, 199 Tile App. 57; Klot’s Throwing Co. v. Mamfs cturer’s 
SO oy SO lee Re Ae He Gey “&e 





The decree is affirmed. 
AFFIRMED. 


MeSurely, ?. Jo, and Dever, J., concure 





afm 


neke tnogam ody te vomnaenug wh : oie. eae Beton anntsevinee ms 

ase Laane alt of vival moxt om seeghetiehes ad? oh taemw orga 

“detatgmms to hte ody Ye yeth tt edt Yo ould oft sa yond dat 

mt ast woe waa fags (ptaevdeent tant aL age at egpet sotsg San 

stator wiz Ye siaesotg aud to tasom. het alt netaxsasog abt 

fwerad offs at omnes ant ywuq of ehnwr wl bee ,hb. ChB ee of Saal 
exes Lego ado oF omen oft wad at bedoerth af at baw 4! a r 

ak yer kus dremenmeg gbam as meddons ted eco alt nat 
mht te Po set Te Kaede wit ot xetem ons isbsswtim oF hewehe 












a fiesitbe ‘ehewegyée « ote ee mobtasonee tuse't etamectogan 
: ott bas yetawiuined m2 goltinegmon off an teat os on ase : 
| _ gutwed fuahoge as shake attnumtecqaos aabeseton Yo Foe? , 
winne te sr 800 * Bk ii bmeso OM erated a ead. Saambea, | a 
gaaelox a ynosit tade mo water saedt to ehesaang td. deaiion : 
on oa 
8 te dao yrieiia seine a BakoTetes niet eRenbadtavat coaliad 
okt taoqies eit Yo abaveorg sat mit mot? slat of camedda enecuemen 
gt alta ton ota ov <hesaedet aan sosahetiepad abt aeidy ebme 













mood ait Paeveny of un oReTeTh OP Dino fawoR % 


BPN SMe A LOTR Toy TRE 





‘genag? ed? nek'tesomt womwbeye ult mines we _noronnet | ee 
a) _ Spee Ly ome: atv seter esol! dont yawt aoe RNR out re 
60 nae et acisr tit jie tf agebisnoe tose bw been atdade ia Hn 
an ygadt Ankd? ov cod teeta foa% le oma? ada oy on Rekauioan a 
stitial dagen ton wes ceten fuhkt Reson snake eek Me asitana oe 
ont i na sostes Lnwon tundthe ome ot neler bal youd 24 mere doMld 
gee at tebder @ Sled of San bigom. on, shatter keno eidanter @ ; iS 
(«AY Bagtad 4842 ,540 088 .xameah -y «9) tam olsinttuns .eoxuen 
| aRineumgedea «90 anno? ateea HS «80h Aft 90L spares 
: ADR ge ol otk hl gt Le 
ebonmekths @h swxngk at Me 














‘ell 


"Ses 


82 © 27515 






( 
\ 


PROPLY ex rel. VINCANT MILAVICH, / 
AD? 


APPEAL "WW 
¥Se 


WILLIAH HALE THOMPUOH, Kay's ef the 
City of Chicago, and AGE ZYLSTRA, 
City Colisster of the City af 

Chi cago, 


CXACUIT GOURT OF 
COWk COUNTY. 
Pi 


AP PHL 1Laygs o) 
BA. JUETICH MATCHETT DELIVERED THR CLINICGN GF THR CouRT. 


On December 19, i¢21]1, the apyellee, Vineent Wilavich, 
filed an amended petition in the Cireit Court of Cook Sounty, 
in which he set up that he was the owner of certain premises 
thercin Geserlbed, situated in the City of “hiesge ani of the 
value of £10,000; that he had Wulilt a gorege thereon st a cast 
of $26,006; that he wac indebted en the building in the sum ef 
$13,000; ond that a bill te foreclose 3 mechanic's lien hed been 
filed against the premises in which a receiver was asked; that 
he theretefare applied fer ew licrnae te cperate the gerage; that 
on Auguet 27, 192i, the license officer forwarded hia application 
t the superintendent of pelice with the recommendation stating 
"lt have investigetec the within nemed, and find him te be ea 
person ef good character, und promises to comply with the laws 
end ordinances regulating public garages. Would recsemrend that 
License be granted. Hot within 200 feet of clmarch, school and 
hospitel. Business strect. Sise 50 feet by 116 fect;* that on 
August E9th Captain Gollery, pelice superintendent, forwerded 
this applicaticn te the superintendent of police with this 
endoreement “For the feregning reasons 1 recomend that License 
be granted;" that on September 1, 1941, the superintendent of 
police omdersed his sappreval upon the epplicetion, end forwarted 


the same te ihe office of the City ccllector, and that a license 
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#662 wes thereupon issued, and the petitioner opened the gurnge; 
that en Scteber 8, LUZ1, putitioner's license was revoked ny the 
order ef the Kayor ef the City ef Chicago “without any legel ocamse 
or justifientien.* The petitienes says "Your petitioner further 
avows that be @onppifed with ail the legal rveqirenente demanded 
by the oralaances ef the CLty of “uicsage to aeaire « License to 
operates a carage en hie preperty, sha thet he weaw issuec a liceme 
after euch conmpiste complianec sith the lawe and erdiarncesa in 
forez wd effeet in the City of Chicege cevering the operation of a 
foartoge on Ale property, and perticularly, yours petitioner canplied 
with tim ordinomee pasesd an June 29, 1917, entitiec *An ordinance 
antusting an ordinance pusesd gaudy LY, L811, as published in the 
right hand soluma on begs BL of the Jauraad for the years 1924 
wid G2 ds regard te tie lecutioca af gurages,' im fuli force and 
effect an osptembar 1, 1924. the date apo which said License te 
epizate & garags at J2931 ta 2550 Jentwerth Avenus was daaved te 
your petiticaecr.* 

The petition further alleges that the situ ction hae net 
changed aiace Geptember 1, i924, when he waa granites a Licenae; 
that Ad Aus a clear dagsi right te a disenee; that he hus been 
Babble to learn the reccen fer the reviaatieas of hia iisense, and 
hes Visited the scyerai departuents wf the City Gevernment in an 
effort te ateoure tho restevation of his lidonse, uniawludiy revoked 
on Cetobeor &, 1921, yet the Bayer and Vity Celicutar vefuce we 
restere the licomes. The petition prays a writ of mondumae to the 
Sayer am “ity Ceilector. 

fe this potation m general, dewarrer wae interposed, whieh 
the court overruled, ond ordersd the writ of mandemus te iswuc ef 
prayed Zor. 

Appellants argue that the petition is dufeutive in that 
it fails to set up either in substance or otherwise, the ordinances . 
of the City of Chicago with reference to the lecation of garages. 


Ye think this contentian mua? he anatedwaAl T¢ 4a necessary for 





peastew omy Sewage cemokiloeg of? Aus ,bowsad nogRneds saw 290% hes 


wae ed ketavet av avai a'xaughidteg, £82 29 saderay 89 soak? a : 
game Leno visa suet te eucdid® Yo yeiD edt Yo xoyalt ait te sons Os 
neo xut taatd drag sKOe ayo Tameddateq oft "apkeane ize ani, mo 
heomacnis asad Rig ws fanat ove fia aa be be Ligue ant anda avosa < oe 


Sethe 


ie oeamehd a mse BF oD yaaa: te eb ae ae arouonsiise at xt ae 






emnoli a beuwel aw an todd one wowegety aid a6 gare ® ote 


i eeonsntors Gta ened ast AP bs seasliquas abedamos ove motte 
8 to watenegs at aakieese saans. 10 Was wuld ak doekte bas poser x 


babinens enaoht bi ve Say uhen tin tt vee baa ggusqen ated ae oars, a 
somuntine A’ oedd bias shige Ok one Ae: teat dosiaens al Sex ae : 






bay Sota? Liat me * aogeiog ‘te Badeos ah ate a eee ans < 

of eanels bive he bate: Hoge etet ost Lae a ‘natiasot es wl tm 

a peat ‘eae opnaws Sosoudas wees al cna $s wae 5 eat co mh 

« etoeahs at og ‘G oe i Bi 

Hon cor wohte uke oA Gadd copekin SuaeaNt makeing et |” 

| yhenve dt # bwinete Bie ont aesty 2085 4 vepetnaad go vente ioe 4 . ‘ 

tna: bod onl Jak qetnectl s of ‘edges arped siskt 2 eutt at val ve 
hme same ke ais 6 BEL? oo OVER mig “ed meecet aa trie of etéoan 


fe nd tnomatso vou eh tai Wo agapisrences Lexbeen Sash vind eek & 


og aun uae wetom yt: + kipe plage ene voy ‘heey ‘awn 





ped OF Qeegihogi Ye Fite « ies @ wekt Seg ant? clita ead mehent ee 
: ae <eadic list ak a tonne, a 
a okie qbevoqictag axe SOUTER Jacarag « wontasoe eats a? ; 
ee ee tive wt cesobam bam dekinveve Stoes ete 
-te% bay as 
eet AL welyes Tah Bs ael¢ises air sade enhine dead Leqqa 
_ Wremantoro at pesdecedte ww eseadacus mk vettte quten ef aLket se 
i ‘eeRATHY Ye nolicpal ad® at: Peios ates tie agae tat % yee ait te ue 






oe 


the pleater in such case to aver every material fact necenanry 
te show thst he in entitied to the relief? demanded. Keither the 
Ciroait Court of Conk County nor this sovrt can teke fudiciel 
notice of the provisions of ordinances of the City ef “nicwse, 
to whieh this pleading refers. The sverments of the petition 
that petitioner has complied with all of the provisions of these 
ordinances is the mere conclusion ef the pleader, which gives 
the court no informations 

The relater seeks to distinguish between cosas where 
® licensee has never been granted and cases such as this one, 
where the license has been revoked, The re is no ground in 
renson upon which the ensea san be se digtinguished, awd the lew 
iw 6 well settled as te make the discussion of these crses une 
necessary. Appeliee cites Poovle ex rel. Risselberg v. City of 
Mrisaga, 210 Ill, 479; Peophe ox rele King ve City of Chicares 
147 Ili. Apw. 593 and Stott v. City of Chicage, 205 111. 281, 
as exthority for the propesition that “In a petition fer « «rit 
of mandaems secking the resterction of « license, 1% is oufficient 
te aet up the ordinanee by reference." These cuges carefully read, 
do net suctain the proposition as stated, tut are tontra. 

The judement is reversed and the cause remended. 

REVEXGRD AND RIMABD ED. 


Meosurely, FP. Je, and over, Jo, sonore 
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SAM ARADO, 
Appe &e 
\ APPEAL FROM 
V&e 4 BUMICIPAL COURT 


if 


rf, OF CHICAGO. 

THE WHITE CONSTRUC N ri 

COMPANY, a corporation; f 

and THE WHITE PAVING |, f 7 

COMPANY, & corporation, .“ 6) © T RK HY 
Appellants.” fat fg J olse WY i O 


MR. JUSTICH MATCHETT DELIVERED THE OPINION OF THE COURT. 


This is a case in which there was a trial by jury. 
At the close of ali the evidence the defendants meved fer a 
directed verdict, which was denied, and the jury returned a 
verdict against defendants for $175.55 "in tert." Motions for 
anew trial and arrest of judgment in behalf of defendants 
were overruled, and judgment was entered on the verdict. 

The statement of claim alleged that on July 26, 1921, 
Plaintiff was the owner ef certain pieces and panes of glags, 
which were set in a certain building lecated on North Cicere 
aveme, in Chicago, Illinois; that the defendants were the 
owners and in possession ef vehicles, which through its agents 
and employes, were used in hauling and transperting crushed 
stone, pebbles and gravel along North Cicero avenue, near 
the building in which the panes of glass had been placed, and 
that, disregarding its duty, it so cnrelessly and negligently 
transported these materials, that the same were dropped and 
allowed to fall upon the street; and that while the seme were 
lying upon the street, a certain motor vehicle, equipped with 
pneumatic tires, operated along the street and over the said 
dropved material, and thet these pneumatic tires flipped ard 
flung the particles of meterial so lying upon the street 
agsinst the glass, and split the glass, breaking the same. 
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In another part of the statement of claim it was alleged that 
the defendants had negligently transported this material in a 
manner contrary to the provisione ef certain ordinences of the 
City of Chicago, which are set up in hsec verba. 

Kany errors are alleged and relied upon, only « few 
of which it will be necessary for us te discuss. 

Appellants urge that it wns error te refuse their 
motion for a directed verdict, and that the court further erred 
in giving and refusing instructions. The evidence for the 
plaintiff we think tended fairly to show the transporsation 
of the material in the negligent manner alleged. The ordinances 
were introduced in evidence, end there is evidence tending to 
show that defendants failed te comply with the provisions theree 
of, and that as a result of negligence in thie respect, sande 
stone and grevel foll upon the street and were allewed to remain 
there until the pneumatic tires of a passing automobile came in 
contact with a stone dropped upon the streets and that it was 
thue thrown through plaintiff's windows, damaging the seme az 
alleged. However, it alse olesrly appeare from the «videnece that 
other trucks of companies, not the defendants, were passing along 
this etreet at the time in question, and thst the drivers ef thes 
other trucks were likewise negligent, and that as a result of 
their trucks being overloaded, stone end grovel aise fell from 
these upon the street. 

The evidence, however, fails to show from wiich 
particular truck the stone cast through plaintiff's windew fell. 
The plaintiff preserved the pieoes of material or stone which 
broke his windows, but it is, as we understand it, admitted that 
it is impossible to determine from the evidence whether this 
etene was dropped from the wagon of one of the defendante or from 
some wagon owned by ome of the other companies, not defendants, 


hauling like material upon the streets 
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At the request of the defendants, the court instructed 
the jury that if they should “find frem the evidence that gravel 
was dropped in the street in front of the plaintiff's property 
and that portions of that gravel were throm ageinet the windows 
of the plaintiff, unless they further find from the evidence that 
the partiqiular gravel which wos thrown against the windows of the 
plaintiff was dropped from the autemobile trucks operated by the 
defendants, you are to find the defendants not guilty." I+ is 
apparent that the jury disregarded this instruction os given by 
the curt, and further, that if the instruction correctly atated 
the law, the peremptory instruction to find for the def endante 
should have been given. 

It would seem to be elementary that a defendant in en 
action of this charscter in responsible, if at all, only for auch 
demeges as are the natwral and probable consequences of his own 
particular negligence, and without preof that the negligence of 
which the defendants were guilty wos the cause of the injury for 
which the plaintiff sued, there could net be a recovery. “e think 
the instruction showléd have been given, and that it wes reversible 
error te refuse it. 

At the request of the plaintiff, the court gave to the 
jury the following instruction; 

"The court instructs you that if you find from the 

evidence that plaintiff sustained demage av alleged in 
his statement of claim, and that said damage proceeded 
from two causes operating together; then if you further 
find from the evidence that the defendant put in motion 
one of these causes, he is lisble for any damage, if anys 
the same as though the one cause was the sole cause of 
soid demage, if sny.* 

As this instruction in effect directs a verdict, it 
Was necessary that it contain all the essential elements of the 
case, anc failure to include any essential element in such an 
instruction woule not be cured by other instructions. Appellants 
point out thet thie instruction entirely ignerss the question 


of negligence on the part ef the cefendents, and alao ignores 
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the necessary clement of luck of contributory negligence on the 
part of the plaintiff. It is elementary thet unless the act of 
defendants complained of wos negligent, plaintiff could not ree 
cover, and it is also elementary, that if plaintiff was himself 
negligent, this also wuld preclude recovery. it is unnecessory 
te quote frou the many decisions of our Supreme Court, afiirming 
these propositions. Mooney v. City of Chicago, 239 Ill. 414; 
Consolidated Traction Co. v. Sehritter, 2223 Ill. 364; Jenca v. 
3 sell, 148 Ill. App. 154. 

Ag this judgment must be reversed for ¢hé reasons 
already indicated, it will be unnecessary to discuss the further 
interesting question raised on the record «s to whether, even 
if it hed been proved that the particular material which broke 
plaintiff's windows wes negligently allowed te fall frem the 
wagons of defendants, such negligence could, under the evidence, 
properly be held the proximate caeue of the injury sus tained. 

For the reasons indicated the judgment is reversed 
and the cause remanded. 

REVERSED AND HEMARDED, 


Mescurely, i. Je, and lever, J., coneurs 
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MR. JUSTICE BATCHETY DELIVERED THE OPINION CF THR COURT. 


The defeadant belew appeals from a judgment in the 
vam of 9292.41, entere’ in fever ef the plaintiff upem the 
finding of the court. 

it appeara from the #tatenent er oluim thet the 
Gemand of piaintifit was Ter servires seid te have been rencered 
4m representing the dcefendent before the Beard of Eevdew in 
Anewet, 1920. The plaintiff appeared before the Foard of Review 
at thet time, anc secured a veduiction in the texstion levied 
against cerctein premises knewn as numbers 4601 to 4609 Beacon 
street, Chicage. The prperty was net owned by the cefrencant, 
but he wss agent ef the cwner, whe resided in Kosten. 

fhe eviesence for pleintiff is to the cffeet that 
beving en previous cecasions represented the cefencert before 
the Board of Review with reepust to preperiies cened oy dcfende 
ent, ag well es properties owned by third porties for whom the 
defendant was acting as agent, he, plaintiff, wee om Auguet ic, 
1820, celled ta defendant's office, and employed for the pure 
pese of securing a reduction eon the property in question; that 
the usual time for securing a reduction had expired, anc that 
prompt action was therefore necassury; that plaintiff the ree 
upon examined the prowerty, filed a complaint with the Board 
of Review, and appeared before the Board in support ef the 


complaint on several occasions; that finally he semired a 
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total reduction of $11,500 in the valustion placed by the Board 
upon the property; that he reported the results of his labors 
to defendant anc sent defendant a bill for the same on October 
22, 1920, and upon several occasions thereafter. 

The evidence for plaintiff further tended to show that 
a previous suit had been brought by plaintiff against defendant 
in the Nundicipal Court, and thet the dtem here sued for was ine 
Gluded in the slaim there mode; that » settlement wae made at 
that time, and that defendant then promised that he would pay to 
the plaintiff the claim upon which the suit is new brought. 

The defendant testified, denying that he employed the 
plaintiff, and saying that, on the contrary, plaintiff came to 
his office, and that he, iefendent, then gave him a list of some 
of defendant's own property, and alao a list of properties hee 
lenging to several ether people, upon ali of which he daesired to 
heve the Board ef Review reduce the vaiuetion. With reapect te 
this particuler property, the defendant saye that he is informed 
plaintiff thet the owner bad her om lawyer in the city, ami thet 
if plaintiff “cared to ¢o anything on the property, to take it up 
with her, es I had no autherity te make « contract of this kind m 
her property." He denies thet he said at the time of the former 
suit that if this item war droppe i he would settle the clsim 
latere 

he sole argument for reversal is that the finding of 
the court ie contrary to the weight of the evidence, Appellant 
urges thet as the turden of proof was on the plaintiff to estab- 
lish his case by = preponderance of the evidence, and ne the 
atatements ef the plaintiff are denied by the defendant, teoth 
appearing to be credible witnesses, this court is compelied te 
hold that the pisintiff nes fedled to prove his case by a pre- 
ponderance of the evidence. In cther words, the appellant in- 
vokes the well kmown rule inid down in Feaslee ve Glass, 61 Ill. 
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94, and other ceases following thut decision, ‘The cases to 
which the rule there laid down are spplicable are rare. 
Ordinarily, o9 hes beun often said, the courts weigh evidence, 
they do not count it. The number of witnesses textifvine: to » 
given fact or state of facts in important, mut not conciusive. 
We think there ure uncontradicted facts in this recerd tending 
to corrobornte the testimony of tho plaintiff, The story of 
what ogcurred as he narrates it seems more probable than the 
story of the defendant. The triai court had the opper tunity, 
which we do not have, of ebsaerving the witnesses on the atand, 
their manner of tertifying, ¢te., and we are not able to say 
thet the rule inveked shold be applied here, The judgment of 
the trial court will therefore be affirmed. 

AFFIRMED» 


Keturely, &. Jo, and Dever, Je, Concurs 
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ERX. JUSTICN MAYORETY DRLIVERED TRE OPIRTICN OF TEN COUR P. 


This is a @aae in whieh the sdminiatrater sued te re- 
eover damages auatained by reason of the death of his intestate, 
exused ag slleged oy the negligeses of the defendants Joseph 
Soholl, Sr. and Joseph Jonoll, dr. 

The declaration alleged that on September 16, 1914, 
in the City of Chisago, defeninnts pessesacd and opornted a 
certain antosobile over a public street, Knows a@ Worth jghleni 
avenue, at or dear the intersection of ths save with Julian 
street, ami that while the deasaaed was in the exerclae of due 
oarepabsing along and over the street, defendant so corelesaly, 
negligently and improperly, drove, @anaged and eauged to be 
driven the sutomebile, that it ran into adedessed, striking him 
with guoh violence aa to cause his denth. 

In other coants it wea alleged that the sutomobile 
Wee propelled at a wigh, dangerous and unhiawfel rete of apeed, 

and that defenianta failed to wor devensed, s2@ was their duty. 
The defendant Seholl, dr., filed the ganersl issue, while the 
defeniant @choii, Gr., filed the general iveue sud a special 
plea, in whieh he arerred that he did not ows, and whe not pos-~ 
seeeed of, and wua not using ox operatiny the automobile which 
the declsration alleged hed collided with decexsad and caused 
"nie Gesth. The Gnuse was tried by a jury, which returned a 
/ verdiot finding Joweph Scholl, ir., not cullty and finding Joseph 
Seholl, Jre, gudity, and assessing the damages at 46,006, Llain- 


‘ titt msde a motion fer a new trial, which wae overruled, sud judge 
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tent was entered upen the verdiet against Seholl, Jr, and 
thet plaintiff take nothing by his suit as to the defendant 
Seholl, {re From thet judgment pleintif? has perfeutod this 
appeal, At the clowa of all the evidence sppelies, joholi, 
made x motion that the jury be inatrocted to find in his favor, 
but thig motion wae denied by the sourt. Pimintif’ requested 
the court to give to the jury the following lastrustion; 

"If you believe from the evidence under the inatructions 
of tho eourt, thet the suteomebile in question waa eparsted 
negligently dmmedintely before snd et the time of the seei- 
font, aad further believe from tae evidence thet said aute- 
mobile was then oooupied by the two defendants Joseph 
Senoll Jr. and Joseph Yeholl "xy., and that the aame in its 
sourse on the day and at the time of the sevigent, was 
driven by Said Joseph shell Jr. while in the empley of 
end subject to the direction and contrel of anid Joseph 
Seholl Gr. in the purgnit of the latter's wuginess, then 
you are to understand, as & matter of law that the negli- 
gent operation of said automobiie, if any euch negligence 
be shown by the evidence, waa naghigence on the part of 
both asid desfeadanta for which they shoald ba heli respon- 
sible, provided you believe frou the evidence that suoh 
Megligenve waa the direst and proximate sauce of the denth 
ef the plaintiff's inteatate, ané that the decensed was in 
the exercise of ordiaary aare for his own asfety vafore 
aad at tae time of the agaident.” 

As we understand this position, sppeliee does not argzm 
that this is sn incorrect atatement ef lew, but it is claimed 
that it wae not orrer for the court te refuag the inatrw tion, 
because thera was ne evidence in the record tending to prove 
that the reletion of asaster snd servant existed between ‘chell, 
dre, aud the defendant Soholl, Gre, at tue time of the accident. 
We have oxemined the evidence with care on thia point sa it is 
necessarily agontrolling. The defendants Suholi, ore und gr, 
were father and son. They were both ¢alied aa witneases oy 
plaintiff, and afterwards testified in their own behalf. ‘Their 
evidence wae to the effect that tne son owned the sutomodiie; 
thet on the partionlar day of the accident he had driven the 
asue to the bessh; that when he got ready to go home he volun- 


tarily ealled for hie father at 2 pumping station, for the 
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purpose of giving his father a ride home aa a watter of se- 
eommodation vad not in the performance of any duty growing out 
of the relation of maeter aud servant. Jt was admitted that 

the gon, at the request of hin father, drove over to the davens- 
wood team track, where the father had some business, and then 
homeward, during which Journey the avoident ocourred. If this 
evidence steed alone we think the contention of appelice would 
be gound. The evidence, however, ig not uncontradicted. 

‘hertiy after the avaident an inquest was held by the 
coroner of Cook County on the body of deceased, ani at that ine 
quest Joseph Sehell, ox., was present end testified, fo was 
alse present, so the evidence tends to show, while the testimony 
of his com wes teken. A witness, who was praesent ext the inguest, 
testified that appellee stated at the fnqueat that om the day of 
the socident he went frem the gerege on Van ‘aren strest to the 
bar on Yeet loth atreet, acl from the barn on Weut ifth street 
to the Loop; that he mado five or six atops in the Leop, and 
thet after leaving the Loop, he went in the entomobile north to 
the Lake View Pumping Station; that he went there for the pur- 
pose of looking after sems teams; that they had some cowl to hand 
up there to the Lake View Pumping “tation. Purther that he 
bought the sutemebile in cae#etion fron another max, and further, 
that Joueph ceholl, Jz., st that tins testified thet he was then 
employed by his father, Joseph “shell, Or. Om Gros@-exnnination 
thie witness stated thet he head an independent recollection of 
questions and anewers at the eorener's inquest; thet he renesbered 
some partioulera and other pertioulera he did not. 

we 40 not express any opinion upon the weight to be 
given to this evidence, but we think the trial court serrestl y 
raled thet it was sufficimt te be submitted to the jury, and 
that having so ruled, it was error for the sourt to refuse the 
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instruvticu sequested upon the theory thet there wae no evie 
dence upon which to base Lt. 

For the reasons indigated the Judgment will be re- 
versed and tie canes remanded for another trial. 


HEVERGBD AMD REMANDED. 


MeSurely, P. Je, and Dever, J., soneur. 
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APPEAL FROM 


We \ MUNICIPAL COURT 

\ OF CHICAGO. 
NICK TROHALIS and = \ 999 TR gg yl 
CHARLES STILLANOPULOS, Se é i. 61 


appelleds. ) 
WR. JUSTICES MATCHETT DELIVERED THE OPINION OF THRE COURT. 


The appeliant was plaintiff in the Funicipai Court, 
and brought suit in forcible detainer to ebtain possession of 
certain premises in the City of Chicago. The case wee tried 
by the court; there was a Finding of not guilty snd judgment 
on the finding. 

The uncontradicted evidence shéws that plaintiff 
and one Marinoces brought a former suit ageinet these same 
defendants in the Runicipsi Court of Chienge fer the purpore 
of securing a judgment for the poesexvion of these seme 
premises. Theat cause wan tried before a Jury snd resulted 
in a judgment for the defendents, which wae entered on 
February 19, 1921. The defendants in that suit, as in this 
one, Claimed the right to powseasion under the terms of a 
certain lessee executed by the plaintiff te Guet. Nikes on 
UVetober 1, 1915, by which these premises vere demiged from 
thet date until March 1, 1955, at a rental of $100 per month 
from the date of the lease until cCeptember 3%), 1925; $125 from 
Gotober 1, 1925, to September 3O, 1950; $18 per month for the 
remainder of the tem. Prior to the beginning of the Tirset 
suit, the plaintiff caused 2 five day notice to be served on 
the defendants. This notice is in evidence, and shows thet 
Plaintiff then claimed a balance of rent amounting to 325 was 
due to him for the month of January, 1921. The notice stated 
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that unless this was peid within five drys “your leese of said 
premisee will be terminated." 

it further sppearr that Coorlas wan at ene tine 
partner in the business conducted on the premises, end that 
on Novewber 4, 1930, be mode « bil) of cele in skich he conveyed 
his interest ir the busirews te the defendent ctilienepules. 

The plaintiff centende thet et the time ef thet 
transaction en eral agreement wee mede, by whieh the written 
lease shove deseribed ehould be enmeelied. It iv argued here 
that this contention in castninec by a prepondermee of the 
evidence, and we think « conclusive anever to this cantention 
4s found in the former Judgment which was rendered in = suit 
begun efter the waking of this alieged erel agreement. As 
appelletr centenc, thet jecgment must be reid te herve settled 
not only the Lesuce which eere in faet Li tigate ce tat ether 
ieee which might have been properly raised and dotermine? in 
that suit. Spring v. Dexbingten, 198 T1k. 122. 

Appellent, however, further contends thet after the 
former trial there ous enether gral cgreenent, vhoredy in cone 
sidcvetion of bis promist not te eppeal from the Judgment there 
rendered, it was egreed between him and the defendants that 
defendants would remain in possession only until October 1, 1951, 
at a rental of $100 per month, and thet they would then currender 
pessescion of the premisen. *hether such an ore cgrecment te 
surrender in futuro « lease which war in writing and under seal 
could be enfereed, we de not need te decide, aa the trial esurt 
found against plaintirf on the fucts. és te thie contention and 
efter an examination of the evidence, we are unable to say thet 
the finding ef the trial oourt is against the weigh*® of the 
evidence. 

The judgment is affinsed. 


APYT PED» 
WeSvreie, ©, F.. and Newer, F.. senenr. 
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GR, JUSTICE MATCHERT DELIVERED THR OPENIGN OF THR Count, 


thia is am appeal fron a Judgment readered in faver 
of the plaintiff in an action brought om a policy of ineurange 
vy the beneficiaries naxed therein. Yhe ingured was one Beoe 
Petvinze, to whom the poliay wee taoved on dame M4, 1010. She 
died Gay 10, 1920, thereufter., PTleintiffa filed preafe of her 
desth and, 1% ie conueled, vomplied with «ll the ether requirecet » 
ef the banafit aertificate neceertary to satabiisgh » prime Faode 
Gase of liability. 

The affidavit ef serite, hewever, sate up affimsative 
fefonecs, alleges thut the pontraet of insuranes conaisted ef the 
epplication, the serticicate wid the constitution and byelawe ef 
defeniant company emmeisued together; averse thet by the tezme of 
the sontrect the ingured warranted certain ctatenuente te be true, 
which were in fnot false, ond that the contract ia therefore void, 
It avers that these fale giatexnante ef the ascored were made tn 
her application for tasurance, an ware that she had newer had 
the disease knew as diabetes; that she was im good health at the 
time of waking the application; that she had net within five yeare 
preceding that date been under the care ef or eonaultied any phy. 
wician; that #he wae in good physical condition ont « Pit subjeet 
ef iife ineurance, 

The application, wich La in writing, dated June 14, 
3919, seveure on ite Lace ia have been signed by Hove Petricsp hy 
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her mark, It ia witnessed and attented by the medical examiner 
of defendant, Dr. A. A, Nirach, and by a fricni of the insured, 
Bessie T. Lopes. The several wtatenents eet wp in the affidavit 
of merits appear therein, The plaintiff’, however, contends that 
these statements are representations only, while the defendant 
argues that the same should be conetrued ag warranties, The 
game form of ayplication, policy aid by-lawa were aonetrued by 
thin court in the ease of Remeouk v. Eational Caunedy of the 
Enighte and Ladies of & ‘Yo GOH. nH. B0AL, in an opinion 
filed Getober 17, 2921. Ve there Peld that the statements made 
in response to similer questions were representations only and 
not warranties, Mit the Suprane Court granted s sertiorar) and 
uoon review reversed the judgment of this ecurt and the trial 
court, aad held that the same were warranties, See Hanggge 
Anigots and Ladies of Gequrity, 302 111. 66. Ye are bound by that 
decision, «id suet hore hold that these etutexanits are warranties, 
which if false would void the policy. 

We gsise think that there le uadisputed avidence in the 





regord tending to shew that at least some of the atetenants were 
faise. The proofs of teath eubuitted by the pisintiffe to defendant 
in suppert of their claim were offered in evidence by the defendant, 
and show that the eause of the death of the devessed waa diabetes, 
ana further state that the only physician who sttendedt the deceased 
during the last tive yeures of her life ess Dr. A, ¥. Yoliferd. He 
was called ag a eitness by the defendant and teatified that deceased 
eane to his office for the firet time April 10, 1018; that she 

again called September L&th, Decenber let and Mareh 14th thereafter, 
Other eulis were June 6th, Ontober loth and 2nd, Boverber 2, 

1919, and February 4th end Sth, 19%). The doctor said she cane to 
his offige te find out if she had diabetes; that he placed her on a 
diet, md from time to time wade an exeuination of her urine; that 


Upon #ach examination he found augar present; that during s11 that 
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time she was wiffearing from disbetas and that it wae the dige 
@aee which sauged hey death; that the history of the case vas 
that she had been suffering from the suse disease Tor a year or 
two prior to the time whe gane te Mims thet im April, 1913, he 
informed her that ahe wae afflicted with thie disease, He fure 
thar testified that when eke firet cama te bim ae a patient ache 
wan accvumpanied by a daughter, slnce dead; that the witness could 
not spank Italien and the patient sould mot understand Mnglien, 
and the daughter therefore did the talking and acted as interpreter 
This evidence, thich is uncontradicted, semua te eetablieh the 
untreth of each of the alleced warranties set wp im the affiderit 
of merits. 

Sut as agsinet thie the wiatntiff offered eaevidenas 
whieh 1¢ da claimed brings the ¢age within the rvle ledd down in 
Atkinson v. Satiwal, Council, of Enfiukts and Ladies ef Security, 
193 Thi. Apps, 245, to the effeet "that om insuranee cosmany can- 
mot Sigpute the trathfulmees of falee etateuente written in the 
application for ineuranee by ita agent, without fraud or cel iucion 
on the part of the applicant, even though such stetesmntie are exe 
pressly uade warrantiaag on the basis ef which the reliey Lagued.* 
the role there amiguneged ganeonda itecly to us as a propenition of 
law, but it rewaines to consider whether by the evidense gubal t ted 
Plaintiffs have brought thenvelwes within the rule aa there de« 
glared, The fxete urom which they rely ar« that Rose Petrisse 
sould net apeak or write the “maeglisk Language; that the aveliene 
tion wae net read to her before whe aigned it by her mark, and that 
at te many of the questions oontaine? therein the aame were not 
aaked by the exaviner, and that whe inserted the aneawors therein 
without her knowledge, Three ladies who were present at tht ¢ime 


ef the examination testified, and the axzauiner hineei? was called 
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as avituess, Ne says he (14 not have an independent reesligetion 
an to her questions and the anuwerg, The three ludies called 
testify positively that the sopticant was not asked whether she 
had diabetes, but they agree that a few questions were asked by 
the oxaciner. They say that he asked the apolicast about her 
relatives whe were dead; they agree that he sade no physical exe 
eatnesiun aneeot as te a possible goi¢re on the agplicnnt’sa meek. 
One of these witneeses says, “Iie agked her was sie sick, and she 
told the doetor So. t* | 

another witness gays, “The duster exaeined her and 
asked her wae she good, ond mhe told him yee, That ouch wus paid 
about her health. 

& port of the sxmcination of one witness is as follewas 

*g. Mid the decter auk Howe Potriaze whether she nad aver had 

auy digease ef any kind? A Ee, sim 

WR, FOLPOR: Wheat did the witness tell you? 

THS LATURVASTER: Yee, sir, he anxed Het~—« 

THS GOURT: You ought net te repeat the question; why did not 

ee ISIKRPRUYER!  Yees wir. ay ke Hepa 

WLTAGSS continuing: ese Setrizte tel¢d the degter ghe 414 net 

have any disease, oxcest that trevble with her neek.® 

Another witness saya: “She teld the destor she had never been 
giek only that thing on her neok,* 

Appellant argues it waa orrer for the court te permit 
plaintiffs te introiuee eviderce as to whether the apolicamt Rad 
read the appliieation she signed, and as to whether the examining 
Gecter had askei the applicant Bhe different questions centained 
ia the ayplivation. However this may be, evidense offered by the 
plaintiffs an abeve vet forth tended te shew that the exanuiner 
was justified in eriting in the statement that the acnlicant had 
gaid thet she was in geod health and had net had the 4issase known 
aa diabetes. This being true, and aince ve must construe the 


Statement ag a warranty, it follews that the uwuetion of the defende 
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dant for on instructed vawiiat should have deen graateg, and 
thia error the judgment is revoreed and the cause renanded, 
REVERGED AND REMAND, 


Moturely, FP. J., wai Dever, J., sousur, 


for 
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WR, JUSTICR WATCHETT DELIVURED THE OPINION OF THE CouRT. 


Plaintiffs in the trial court sued defendant (oppollant) 
is an sotion for frand aid deeeit, The cause wan tried by a Jury, 
which brought in a verdict finding de? endant mallty and assessing 
demages in the wu of $6,306, Oefenmdiont mate motiona fer a new 
trial ond in wireat of Judpemnt, whien were everruled apen the 
plaintiffe entering u renittitur of $300, and thereupon Judaacnt 
Was entered upon the verdict for $6,900, Defendant has urged many 
Feasons for reverval. 

First, he waye that there is a esaplete faliure of the 
proof to establish solenter on the part of the defendant with refe 
renee to the alleged false representations, Yhat im an action fer 
fraud and 4deueit there emsat be ease proof that the alleged fraudue 
lent statements were usde by the 4efeniant efther with Enowledge ef 
their falsity or with a reckless disragand of whether the sane wore 
true or falee, ie elesentary ond eetablished by the supes aited. 
Merwin v. Aybuckle, 81 111. 802; Gantve}l v. Harding, M40 121. 584; 
Bokman v. ebb, 114 111. App. 467. The representations whish were 
alleged in thie ease to be false aid fraudulent were averrad te 
hove been made for the ourpose of inducing the plaintiffs te enter 
inte a sontract for the exehange of certain real estate owned by 
them and situated in the oity ef Chivage for a fare altuated nesr 
the Villiage of Hew Licbom is the State of Yisecmeain, The -- 
falee representations concerned thie farm. Other false and fraudue 


lent representations were alse alieged te have beer made by the 
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@efendant in the sourse of that transugtion, through whieh it is 
averred the defendant procured the conveyance by plaintiffs (te 
defendant's sister) witheut thelr knowlege, of certain property 
orned by them. It ie apvarent that the docages allewed by the 
jury were in connection with the procurement of thie conveyance. 
The deed was offered in evidence and purported to have bean age 
kmnowleoiged before defendant as a netary public, The defendant dees 
not deny the exooution by him ef the notary's certificate attached 
to the deed, nor that he wae in entire charge of the transaction by 
whieh thie deed se executed was delivered te hig sister, Iv, tharee 
fore, the jury was justified in finding that Trasiuleit representae 
tions were made by hin in this reeset, thera ean ba no doubt of 
hie knowledge ef the fraud, . 

There was evidence for pisimtiffs tending te shor that 
defendant sade certain representations to them se te the eandition 
of the scil, «te., of the Wisconsin farm, Defentant testifies that 
he had never sean the Tarn, amd that in making these reoredentatiions 
he relied om infersation derive! fren other persons. He testified 
that he ‘old plaintiffs that he never bad seen the farn and 444 net 
knew anytring abeut it of his oon knowledge. But hie evidence on 
this point is contradicted, and the jury hes found against hie come 
tention. “orecver, his own tastineny shows an extensive knowledge 
of land in the vicinity of the New Ideabon farm, cid that suoh 
kmoviedge extended over wany years, Ye therefore comclude that the 
evidense ef selentey was aufficient. 

Defendant, however, further argues that there fa ne 
proof of wlerepresentations of facts aa to the Wisconsin fara, tat 
we think there was proof Trem ehigh the jury might properly have 
found that the character ef the soil was slieresresented, 

Ke alse cospleing thet there is se preot in the record 
as to the walvue of the Zisconsin farm at the time of the purchase, 


and therefore no evidence by whieh damages could be properly ueamured. 
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Drew ve. Beadi, G2 212. 64. It ds conceded that ordinarily 

wuch evidence woulé be nevesunty thet the Jury might properiy 
aesens damages 8 betwen rerdor aud vendee. Bat this cane 

seems to have been (prosecuted on a different theery, Via, thet 
defendant became the ogent of the plaintiffs in the tronscotion, 
am wikle setiang in their behalf, made the fraudulent representations. 
in such onves a different raise obteins, awi the agent is liable 

to hie principal fer uli prefite which he may have resiizec from 
his fraudulent comiuct. items vs Gevin, 285 XLl. 480; Kerfeot 

Ve Hymen, 52 IL. 512; otiom v. Holliday, 50 123. 177; Salsbury 
ve Saye, 183 Ili. 50S, 

Plaintiffs brought « suit agsimet the ower of the 
Yievconsin Farm, Sertha “stemaan and her bisband Allen “aterman, 
together with ene John Legan, reali estate agent im Yieconsin. The 
@eclaration in tht ¢eee alleged that Bertha Yoterman through the 
other agents scting in ker behalf, had misrepresented the premisse 
te plaintiffs to plaintiffs’ dumages, 4 ctipelation woe entered 
inte stating thet sli domes invelved therein were settled, and 
thet the section showld be dismissed. In conformity with thie 
stipulation, thet suit was diamisesed by the ‘Aeconsin Court 
Coteber 25, 2925, Vercmicnt cliaime thet settlement da « ber te 
this suit. Sofendent, however, vas not e party to thet «ction, 
amd me ples wes Piled by nim in the present ouit raising that 
issue. Hereover ac the gist of the contention hers must be the 
dereliction of t jogs wail aeting os the agent of pileintiffa, it 
ie apparent tht the defenients in the “faconsin ose would not, 
have been properhy perfties here. 

The praof tended te show that without the knewledge of 
any parties in -deconsin, cifendant, while «ctinag «s a broker for 
Plaintiffs, unter the felwe reprasentation that it wes necessary 
an exder to make the dexl, procured a decd from the plaintiffs 
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conveying certain ef their reel eatate, kueown ov the Lockwood 
avemme property, to appellant's agater. The proof tenda to 
show tint the parties sued in iuconsin, hed ne knowledge of 
this freud perpetrated upon plaintiffe im Chienge, and received 
mo past of the proceeds of the oome. it ie alse apporent from 
the evidence thet the dumagen wiich the Jury ssvesned were for 
this fraud by defendent, ef which the Pinconsin Sefendents had 
ne knewliedg¢, and in which they tock ne parte Under these cite 
Gumatances that settlement ia net « bur to this «ctione 

Appellont next suye that fraud as to the elleged pre» 
suring of the deed of the Lodkhueed avenue property ie neither 
alicged mor proved. whatever the caverment may be, the proef is 
Gleay snd overwhelming that ap sellant obtedmed thie dead without 
plaintiffs’ mowledge, and the proof is practicelly uncontradicted 
in the record. 5 te the averment ef the declaration, it ia trué, — 
we thinks thet it would have been wilnereble to 2 demurrer had one 
been interposed, tut we are inclined te think that the svermente 
are ouffideient after verdict. ont vw. Boublig, 225 Thi. 420; 
Pa. Company ve “lett, 152 122. 654, 

Again, sppelinnt cantends thet there is mo cverment in 





the dcaleration thet defendant was over the egent of sisintirfs 
in the trsmonction. The tontrset for the exchange of Giles property 
is set up Sin ope count ef the d¢clarstion in hage verte. It shows 
that the perties cons tiuite the defendant their breker in that 
transaction, ami the cyidenee shows thet plaintiffs paid a part 
ef bis fees in the same. ‘“% think this o«s sufficient, at lenst 
after verdict. Frogutedt vs Dictrieh, 84 Tile App. 6046 

Seme of the poimts made by appellant rakes questions 
which may te technicaliy claus, wat the proof is overwhe lning 
ae te defendent's frend, end this court ia mot disposed te sasist 
parties who indulge in thie sort of transaction. fhe judgnent will 
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JAMES S. HOPKINS, Receiver, 
Otley ¥ Z 
Appel lee. a 
ol e 
MR. JUSTICE MATCHETY DELIVERED THE OPINION OF THE COURT. 


This seuse involves two claims, both of which have 
been before this court on a former appeal {general numbers 
26599 and 26600). As will appear from an exemination of the 
opinion filed, the chancellor, overruling exceptions of the 
Claimants to the master’s report, ordered that both claims 
should be dismissed for wont of equity. The theory upon which 
the receiver comtested liability is discussed at length in the 
opinion filed by this court in the former appeal, and et Breater 
length in the case of “vans vy. Illinois Surety Go., 220 Ell. Appe 





199, which was affirmed in ivans v. Iliinois surety Company, 296 
Iii. LOL. Lt is sufficient here to say thet the contentions of 
the receiver were not sustained fer the reasons stated in those 
opinions. The decree of the Superior Court was therefore reversed 
and the cause remanded “with directions to nllow these claims for 
the full awount thereof." 

The claims were each based upon transcripts ef judgments 
which had been theretefore rendered in the State of Nebraska 
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against the Iilinois Surety Co. The statutes of Nebraska ere 
in evidence, ond these tend to show that under the lawe ef that 
stete each jurigwent draws intcrest at the rete of seven per cent 
per enmum. “hen the mendate from thie eeurt wue filed in the 
Superior Court, end the matter there agein ceme on for hearing, 
the eourt entered a decres allowing the cleime for the principal 
anount thereof, with costs and with interest at the rate nemed 
in the statutes of Nevracka, up to the respective dates upon 
which the claima were filed with the reseiver. The claimants 
each insisted on the inclusion of interest up te the date of 
the aliowince of the claim, but wore everruled, and the claimants 
have again appesiecd to this court, assigning as errer the cetion 
of tne trial sourt in disallowing interest from the respective 
dates on whieh the claina were filed with the receivere 

Tne receiver contends bere thet beceuse in the first 
exception to the master’s report the claimants contended that the 
master erred in not finding that the full smount of the claims 
should ve allowed, “together with coste, ferming e part of said 
judgments and interest accruing on said judgments up te the date 
of the filing of said claims in this court, at the rate of seven 
per cent per annum,” they should not be permitted new to claim 
more in this court than they then ssked im the trial court. Ve 
find on exemination of the record, however, that there were other 
exceptions to the report of the muster in which the ciaim for 
interest up te the dete of the allowance of the claim wes insisted 
on. We, therefore, conclude thet this contention of the receiver 
cannot be sueteined. In support of the decree the receiver 
further sontends that “interest is never alleved to a judgment 
Claimant, where by order of a court of competent jurisdiction 
payment of the judgment has been delayec. if a fund is in the 
custedy of a court and cannot be paid withwt the order of such 


a court the judgment does not bear interest." In suppert of - 
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proposition the receiver cites Bowman v. Wilson, 12 Fed. 864% 
American iron Co. v. Seaboard Air Line, 255 Ue. S. 261; Thomas 
v. Western Car Co., 149 U. &. 116,117; People v. American Loan 
& Trust Co., 172 NH. Y. 377; Gillett v. Chicago Title & Trust 
£o., 230 Til. 415. Without discussing these cases at length, 
it is sufficient to say that we have considered all of them, but 
do not regard the sume as applicable to the facte here appearing. 

The proceeding in which the receiver wna sppointed for 
the Illinois Surety Co. is purely statutory. The decree which 
was @¢ntered on the same day that the bill wus filed, does not and 
could not find that the Surety Co. was insolvent. That this decree 
would not in any way affect the legal liabilities of the Surety Co. 
has been settled by the decision of the Supreme Court in Evans v. 
illinois Surety Co., supra. For eught thet eppeare on this 
record the Surety Ca. may have a mrplus fer distribution to its 
steckholdere when these prmceedings shall have endede 

Clearly, therefore, citations as to the rules applied 
under different statutes and to insolvent corporations are not 
applicable here. We ssy this without any prejudice to any rights 
which different claimants may have as between themeclves, if at 
the time of final distribution it shall be made te appear that the 
corporation is, in fact, insolvent. 

We think that on this record the claimants were entitled 
to have interest included at the rate of seven per cent per snoum 
up to the dste on which the claims were allowed. 

For the reasons indicated the decree of the Superior 
Court will be reversed and the cause remanded. 


REVERSED AND REMANDED. 


MeSurely, 2. Jeg und ever, J., concur. 
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JAMES V. BAILEY) 
\Appellee, 
\, 
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AFFEAL FROM 


VSe COUNTY CCURT OF 


‘ / 


UNITSD STATES FIDELITY AND” 
GUARANTY COMPANY, 


COOK COUNTY. 


Pa 


MR. JUSTICE MATCHETT DELIVERED THE OPINIGH OF THE COURT. 

Apveliant here wae defendant below and was susd by 
Bhe plaintiff, who in His declaration alleged liability under 
an insurance policy by reason of the larceny of « certain 
diamend. The cause wes submitted te a jury, whe returne’ oa 
verdict in favor of the defendent. The plaintiff made ¢ motion 
for a new trial, and afterwards a wo tion fer judgment non 
8 red e The court allowed this motion, and the ree 
upon entered judgment againet defendant (appellant) fer the 
sum of $695 and costs. 

it will be unnecessary to discuss the assigment 
that the court erred in entering judgment, az it is canceced 
by the appelleseplaintiff in this court that the court erred 
in so doing. Aldrich v. Katthins, 141 Ili. App. 590. 

But appeliant contends although we anti tchgeans 
for this error,that this court has the power and should here 
enter judgeent upon the verdict in its faver. This contention 
is & novel one. There is no precedent for this, nor authority 
in the Statute from which such power can be inferred. A similar 
request on similar fects wus denied in Goedecke v. The People, 
125 I11. App. 645. The defendant is entitled to have the 
judgment of the trial court on its motion for a new trial. 
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Appellee has filed his motion te yenned the cruse 
in accordance with the confession of error au heretofore made, 
which motion has been reserved to the hearinge That moticen 
will now be granted. The judgment is reversed and the cause 
remanded. 

REVERSED AND REMANDIMD. 


uehurely, P. Je, and Dever, Jo, concur. 
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This is en appeal by one of two defendanta from a judge 
mant entered on a verdict of « jury, finding goth defendanta 
guilty in an action on the caus, and assessing damages at the 
aum of 1,00G. The noeident out ef whieh the avuit erose (in 
whieh pisintiff'a intestnte, a lady seventy~five years of age, 
received injuries from which ohe died), osonrred November 6, 
1919, at about noon, and at the intersection of ivers exvenne, 

& publie highway in the City of Chiesgo, extending north and 
south, with Palierton avenue, another public highway, extemi- 
ing enst and weet. 

The decessed eat the time she wee injured wea atanad: 
on the sidewalk on the southwest cerner of ‘vere and Fullerton 
RVG GRO Ss fhe defeniant Groen at that time was driving hia auto- 
mobile {a Suick) in e westerly direation on the north side of 
Fullerton avenne, eset of the intersectiun. “The defendant, 
Joseph Kertin, who is sppellant here, was about the seme time 
driving his automobile (a Franklin) in s southerly direction 
at about the center of Avers avenue. Fullerton avenus ia about 
sixty feet wide »t thie point; Avere avanue about O35 feet wide. 
It was a misty day, sad the streets, which were paved, were wet. 
Some Children were crossing the street at the time; the acheol- 
house wns loonted one block to the south. As the defendant 


Groen proceeded acrose the intersection, defendant Martin 
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approached from the north, and the evidence tends to show that 
@ collision was imminent. 

fo nvoid this Groen threw on the brakes, and his car 
axidded, turned round and wae driven egeinst plaintiff's ia- 
testate, causing her death. 

Groen teatified thet he Tiret saw Mertin when hia, 
Groen's, ger was ebout ton feet bak of the building line of 
Avers svanue, ami that Martin was then about twenty feet north 
of the building line of Fullerton avenue sand anbout the middle 
of Avera avenue. Ee anys that the automobiles came within 
about «2 foet of each other, and on this polnt is cerroborated 
by the testimony of a witness, Kra. Jarosse, who asys, “I 
eouldn't tell how ager the care came together, 1t was very 
Close to se gaseh,” and Martin “went right on te Fullerton evene, 
up to the oar treoka before it atepped.* The sppellent Kartia's 
evidenos is to the effeet thet “when I first enw the other car, 
1 waa about fifteen cr twenty feet north of the building line 
of Pullerten avenue, Fullerton avenue there is much wider than 
Avera averme. hen it started to turn, it wea just about et the 
interseetion, ani J wes about at the interseation on Avers 
avenue then.” ; 

| It thus appears that appellant's ear was farther swey 

from the intersestion than was Groen's car; that he wag proceed- 
ing »¢ feat if net faster than “roen. 

we agree with the contention of eoanseal for appsllee 
that the jury sae justified in believing that there was a fool- 
ish race between these drivers to ave whieh would first get 
acrozs the street, and that the jury very properly held beth 
of them lisble for the accident which oceurred. 

fhe jadgaent is therefore sffireed, 

APPIRMED. 


MeSurely, F. J., sid Dever, J, concur. 
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BR. PRESIDING JUSTICE BARWES 
DELIVERED THE CPINION OF THE COURT. 


Plaintiff in errer Schmitt, in the form of a letter, 
gave defendant in error Mikech, a real estate broker, the ex- 
clusive agency te sell, and privilege to twy, within three 
months therefrom, a piece of reali estate at the price of 77500, 
which the parties recognized meant cash. 

Mikech presented vwerious offers from «a customer to buy 
on terms part cash and cart in future payments, including an offer 
for 88,000 on such terms, ali of whichSchmitt rejected. On 
Cetober 26, 1919, Miksech sent a letter to Schmitt etating the 
teme of his customer's final effer of 38,000, enly part of 
which was in cash, and asking him to reply whether the terma 
were satisfactory, saying: 

"If you de not wish to sell upen anything 

but a cash basis * * * and, therefore, do not 
wish to make this deal, pleane be advised that 
I will exercise the option given to me te pure 
chase the property st $7,500 eash.* 

oehmitt @id not reply. Three days later, Octoker Si, 
(er as contended by ‘chmitt, November 3) one Griser, whe was in 
the employ of Miksch ond had carried the previous offers ef his 
customer, went to ‘ichmitt end, according to kis testimony, “mate 
him @ proposition for cash at a price of $7500 aceerding to the 
exclusive sales contract that he hed entered inte,* and ochmitt 


said: I'l) have nothing more to do with you ond I want nothing 
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more to do with the sale." Mikoch teatified that he had made 
a contract te sell the property to said customer et 98,060, 
on which she had made a deposit ef S500. 

On this state of frote Kiksch claimed a breach of 
contract to sell the property to him ot $7,500, amd damages to 
the extent of the difference between that sum and $98,000. But 
acsuming that Mikech did ali that was necesesry te exercise 
his option and that Cehmitt refused te earry out hie agreement 
ta convey to him, yet the measure of damages in such a case would 
be the inereased fair cosh market velue of the land over the 
contract price on the date of the breach, (Dady v. Uondit, 209 
Jil. 488) and no proof wee offered te show the market value of 
the land on the date of the breach or st any other time. The 
mere fact that pleintiff had an offer te purchase the same on 
time payments at a price greater than $7,500 constituted ne such 
proof. ‘hile the sbatraeted decision in Posvie v. Harford, 211 
Ill. App. 273, purports to lay down «a different rule it can hard- 
ly be deemed authority on the subject for the rule was not 
questioned or dismesed in that case, ani it was practically 
conceded that the difference between the contract and sole price 
messured the liability in that case, 

| Kor did the jury sssesa the demages in this case at 
the difference between the option and contract price but at 
$240. If they did so on the theory that plaintiff was entitled 
to a commission on 98,0600 it was net in accerdance with the 
theory of the action. The action was for a breach of contract 
and met to recover a commission. Plaintiff so conceded, The 
verdict and judgment of the court, therefore, had no basis in 
the evidence adduced. It is settled lew that o plaintiff can 
not state one couse ef «ction and recover on a different cause 


made by the evidence. Tut in the case at bar there war no 
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evidence whatever as to domages to support the judgment. 

Asouming there was a breach of contract, there 
being no competent evidence of damages therefrom, defendant 
was entitled os a matter of law te the instruction he rae 
quested for a verdict in hia behalf. «accordingly the 
judgment must be reversed, “here plaintiff neglects te 
present evidence which it is in his pewer to produce at the 
trial, the cause will not be remanded to efferd him « second 
opportunity of doimg se. (egal v. Chieace City Hv. Coe, 
216 Ill- App. ll, 17.) 

Accerdingly the judgment will be reversed. 

REVEHSED. 


Morrill and Gridley, JJ., coneur, 
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GEORGE R. BIGGER, 
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BR. PXUSIDING JUSTICR BARNES 
DELIVERED THE OPINION OF THE COURT. 


in thia suit the statement of claim was filed ageinst 
plaintiff in errer and others on the theory of a joint liability. 
Later all of the defendants except plaintiff in error were dise 
missed out of the case and a judgment wae entered against plain- 
tiff in error alone without emending the statement of claim by 
omitting the charge of joint liability. It is fundsmentel that 
a judgment against one alone will not stand on a judgement charging 
® joint liability unless some of the defendents make o personal 
defense, as infancy, lunacy, bankruptcy or the like. ‘ee Umlauf 
v. Checamas Tropical Preducte Co., 209 Ill. Appe 291, 293, end 
cases there cited. 

Accordingly the Judgment is reversed end the cause 
remanded. 

REVERSED AND REMANDED. 

Morrill and Gridley, JJ., concur, 
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Bh. PRESIDING JUSTICE BARbeS 


VELIVERED THR OPINION OF THS covRYT. 


This was an action for slander begun within two 
mouths after the allagesd slandercus words ver sookan. 

The origingl declaration alleged the time thereof to 
be Geteber 297, omitting the year, to which the general inane was 
filed. Two years ond three months later the declaration, by 
lesve of court, was auended by inserting the year. Thereupon 
appellee pleuded that the gauge of astion did not accrue within 
one year “next tefors filing the anendmerit,” and appeliant replied 
that it did oeour within one year “next before the commencement of 
the suit." The court sustained the dermrrer to the replication for 
not controyerting mattcr alleged in the plea, and apseliant standing 
by his xveplicstion, judment was entered on the plea, from which 
thie appeal is taken, 

it will be noted that net only was the replication 
defective in not controverting the matter alleged in the plea, but 
the plea was defective in substance, unless it ean be eaid the 
amended declaration stated a new cause of action. But the anend- 
ment did net state a new cause of satiok., It serely oured a 
defeative statement of the original declaration, and amounted te 
"no move than a restateuet, in a different er better form, of 
the aause originally declarsd on." (Hey Stauntém Goal Ce. v. 
Brom, 286 IL1. 254, 257.) 


Besides, the Statute of Limitations does not apply 
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"to matters of mere pleading, sid showld not be given that effect 
indireetiy, by holding that an iuperfee$ stetament io a cause of 
sotion ie no statement of 14." (Chicuge City Ry. Go. v. Hackendahl, 
286 Tit. 300, 304,) 

The plea, therefore, sonstituted no defense to the 
Baeluration se anended, aud while plaintiff did net specifically 
tewar thereto yet his defective replication te a plea bad in 
eubstaseé should, under the rule laid dewn in Riequn v. Morrisen, 
264 TLi. 279, 239, have been treated as a demurrer. Thera, as 
here, the replication denied that there war no occasion to deny, 
and the sourt said that as the matters mot denied, therefore ade 
mitiea?, cometituted ne defense te the declaration, tha defective 
replication axousted to a demurrer te the plea, smd that i1t was 
error to cater judemeciit o& the Latter, #or the sae reagan 
there stated the j;udgactit here must be reversed sand the cause 
remanded, 

REVERSED AND RES ANTIED. 


Merrill and Gridley, 7J., concur, 
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ROYAL BR, : 
pellee, 
APPHAL FROM CGUNTY COURT 
vs. 4 
\ OF COOK COUNTY. 
FORT DBARBORN ¢ 
URDERWRITSRS , 


SR. PRESIDING JUSTICE BARKES 
DELIVSHND THE OPINION OF THES COURT. 


This ie a suit on an insurance policy indemifying 
the insurer against less of an autonebile by theft. ‘The appeal 
ia from a judgment in plaintiff's favor for $700, 

Some of appellant's points are not open for our 
consideration, namely, the claim of excassive damages, wid of 
error in yvefusing « tenderad instruction. We cannet review the 
former because it does net appear as among the grounds of the 
motion for a new trial, (Jenca v. Jones, 71 111. 562) snd is 
not assigned for error here. (Brewer, Hoffman Brewing Ce. v. 
Soddie, 162 111. 346; Hearst's Chicago American v. Spigss, 117 
L1l. App. 436, 446.) Besides, we would be disposed to say 
that there was sufficient basis for the judgment in the testie 
mony on the subject given by defendant's om witnesses. 

As to the error in refusing instructions, only those 
refused and mot those given are shown in the abatrsaot. The ree 
fused inatructions may have heen covered by other instructions 
er might not be deemed chjectionable when scensidered with other 
instructions that were given. In this condition of the abstract, 
therefore, the point will not be considered. (PF, 0, o. & St. Le 


Ry. So. v. Smith, 207 111. 486; Reavely v. Harris, 239 I11. 
526, 530.) 
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The only other contention argued is that there wes a 
breach of a promissory warranty. The policy provided thet the 
automobile should be continuously equipped with a locking device 
known as "Delao & Mutual Lock,® and that "The assured undertakes 
auring the currency of this policy to use ali diligence and care 
in maintaining the efficiency of said looking device and in locke 
ing the automobile when leaving the some unattended." 

The policy contains statements of the insured on which 
the policy was issued. Among them is the statement thet it was 
equipped with a "Deleon Leck Neutral Lock.” The above provisien 
with regard t the locking device is in the form of an endorsement 
pasted on the policy. ‘The evidence does net disclose the 
difference between a “Deleon & Futual" and a "“Deleo Neutral Lock.* 
For mught that appears in the evidence they may be the same. At 
any rate there is nothing to indicate thst the loas by theft was 
éue to having one instead of the other. The point made is that 
when the stolen car was feund the leck was unlecked and hed the 
key, or something resembling the key, broken off therein and did 
net show that it had been tampered with, and henee that plaintiff 
must have left the eer unlocked. Plaintiff testified, however, 
that he lecked the same when he left it in the garage and still 
retained the key in his possession. Ye de net think there was a 
preponderance of evidence to the effect that he violated the alleged 
promissory warranty of the policy. 

It is alse urged that while the judge wes temporarily 
absent from the court reom counsel for plaintiff indulged in 
inflammatory remarks to the jury. The court's attention was 
called te the same almost immediately and the jury were ine 
structed to disregard the remarks excepted to. “e do not think 
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they were of such a prejudicial nature as to call for a 
reversal at the judgment. The only effect they could have 
had was with reapect to the «mount of damages which, as before 
stated, there was sufficient evidence to sustain. 
Accordingly the judgment is affirmed. 
AFFIRMED o 


Morrill and Gridlew, JJ., concur. 
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WILLIAR J. LLOYD ana 






ALICE LLOYD, 
pellees, } APPRZAL FROK 
MUNICIPAL COURT 
VSe } 
OF CHICAGG. 
PREDERICK G. MICHAMLIS wan 
JENNIE M. MICHAELIS, ‘ Q 
Appel SMES. é>) Ed ir A = : 
ae eee s JY am 4 


WR. PRRGIDING JUSTICE BANWES 
DELIVERRD THE OPINION OF THE COURT. 


This appesl is from a judgmentfer possession in a 
forcible detainer suit. Ne question sariees as to the re- 
lationship ef the parties a4 landlord or tenant, or as to 
the right of action, if there was sufficient evidence te 
guatain the court's finding that there was « vielation of the 
lessees’ covenant not to use the leased premises for the 
sale of spirituous iiquors. | 

The assignment ef error relied on it that the finde 
ing and judgment are against the weight of the evidence. te 
do not think se. 

Pleintiff called four witnesses, Phoenix, Edwards, 
{whose testimeny it was agreed would correborate that of 
Phoenix) Hateer and « policeman. Pheenix «as @ roomer in 
éefendants' house on the premises. He testified while there 
Hr. Michaelis made three sales ef whiskey, two of them in the 
presence of Edwards. That he paid fer one bottle snd Sdwerts 


for the other two. ‘The bettles of whiskey 29 sold were produced 


in court and the contents identified as spiritueus liquor by 
Mateer. WVhoenix alse gave evidence tending to show another 
gale by Mre. Michselis to # stranger ani thet she said 'they 


mamfactured beer on the premises.’ The policeman teatified 
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to finding in the garage on the premises “a lot of mash, 
liquer, berrels, sugar, a still and a ges stove,” and thot 
Mr. Michaelis was trought befere the court on the charge of 
violeting the frohibition Act, tut was discharged en his 
Plea of ignorance of such facta and thot he had sublet the 
garage to s person whose name he did net knew and whom he 
saw tut once. 

when Mr. Michaelis was called by plaintiff under 
section 33 of the Municipal Court Act his counsel warned him 
of the possibility of presecution in the ‘Paderal Courts. As 
a result of thie warning he wee not interrogated respecting 
the matters in dispute. The defense called but two witresses, 
Wre. Michselis whe made a specific denial ef the alleged sale 
by her and a general denial of the sale or mamfecture of 
licor on the premises, The other witness’ testimony had 
only es remote bearing on the ismue. There wae no specific 
denial of the sales by Mr. Michaeiis aa testified te by Phoenix, 
or the existence of a still in the garage sa testified te by 
the peliceman. Preof of theee matters established a vielatien 
ef the covenant fer which the lense was cancelled. ‘hether 
Mre. Michs¢lic knew of her ceetenant's acts she wae, in our 
opinien, chargeable with the consequences, if not with the 
knowledgs of her co-tenant's use of the promises in violwtion 
ef their covenant, the evidences az to which stands practicaliy 
uncontradicted. 

The defense of ir. Hichnelis in the criminal case 
conttitutes no evidence in this case thet he did net use the 
premises as testified te by the policemen, nor vould it explain 
the incrimineting facts he testified to. 
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ve shall not review the purely technical arguments 
advanced by appellant ac te the ineufficiency of the avideaxe 
which in our opinion fully supports the court's finding. 
The judgment is offirmed. 
AFFIRMED ¢ 


Worrili and Gridley, JJ., concurs 
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APPEAL FROM 
CIRCUIT COURT OF 
COOK COUNTY. 





DELIVERED THE OPINION OF THE COURT. 


Defendant in this case filed a special appearance 
and plea to the jurisdiction, alleging thet he was = none 
resident of this state, and that at the time of service of 
process upon him he was in this county temporarily fer the 
sole and only purpose of attending upon the trial of a cunse 
pending therein in which he was defendant. Plaintiffs filed 
a general demurrer to the plea, which the court overruled, 
and by which they elected to stand. Thereupon the writ was 
quashed and judgment entered against them, from which this 
appeal is taken. 

The general rule in this state en the question so 
raised is that in the absence of frmund, artifice or trick, 
on the part of the plaintiff er some one acting for him, a 
non-resident person within the jurisdiction as a witness or 
party to a law suit is not exempt from service of civil 
process. (Greer v. Young, 120 Ill. 187; #illsrd v. Zehr, 
215 Ill, 148; Brya v. Thomas, 186 Ill. Appe 281.) 





Citing euthorities from othe jurisdictions te the 
contrary, appellee contends that the cases referred to do not 
justify the assertion that the courts of this state are 
committed to the mle above stated. With that contention we 


do not concur. 
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in the Greer case, supra, the defendant, a none 
resident, was served with civil process while in this «tate 
for the purpose of assisting his attorney in taking depositions 
before a notury public in a case brought in his own state in 
which he was a party. He claimed exemption from serviee under 
euch s state of facts and the service was quashed, iIn reversing 
the judgment the court, in indicating its opinion with reapect 
to such claim, referred to the fuct that there was no claim 
that the service of process wus obtained by any artifice, trick 
or frand on the part of the plaintiff in the case or of sty one 
acting in his interest, and said that the privilege or immnity 
which the commen law extended te a party or a witness attending 
court was, by the general current ef mthority, expressly limited 
to onsen of arrest on civil process, and the court expressly 
declared that there was no sufficient reason for departare from 
that rule. Becsouse, however, the court went further end held 
that a notary oovld not be regarded under such circumstances an 
an instrument or agency of the foreign eourt in which the suit 
was pending, and dess not feli within the categery of tribunals 
contemplated by the ruls, appellee urges that whet the court said 
respecting the rule was dictum. Hevertheless the cupreme Court 
in Sillerd v. Zehr, supra, ageim recognized the mule, citing from 
the Greer case and others, and in the case of Brya v. Thomas, 





supra, the rule was declared to be settled law in this state. 
Because the facts at bar are somewhat different from those in the 
Gases cited, we would not ve justified in disregarding the clear 
intent of our courts te ebserve such rule whatever may be the 
weight ef authority on the subject in other jurisdictions. Under 
the rule and state of facta pleaded appellee was not entitled to 


exemption from service, 
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Accordingly the judgnent will be reversed und the 
cause remanded for proéeedings in conformity with the views 
herein expressed. 


REVERSED AND REMANTIZD « 


Morrill and Gridley, JJ., aoneur. 
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ROSE SPINGRL, 
Plaintiff in Error, 
\ ' ERROR TO 


VBe } 
4 
3 
‘ 


CIRGUIT COURT OF 


SIMONS, DAY & COMPANY, 0 
corporation, A. B. Linch & 
COMPANY, a corporations 
CHICAGO *rnust CORPANY, Ls 
corporation, f 
Defendants in > f 


COOK COUNTY. 


o me J i elie G A. My 
DELIVERED THE OPINION OF THE COURT. 


This writ of error seeks the reversal ef a decree 
confimaing the master's conclusions of feet and law and dine 
missing the bill of complaint fer want of equity. 

The original bill is predicated on the claim that 
complainant engaged in stock transactions with defendant 
Simons, Day & Company, which did a brokerage business in 
stocks, etc., upen an understanding and agreement thet none 
ef the stocks dealt in should be delivered to or paid for by 
complsinant, but that said company should adjust the deals 
with her by settling the difference between the marke t value 
of the stock dealt in at the time of making « deal and the 
market value at the time of clowing ite The bill avers that 
pursuant to such arrangement she from time te time deposited 
with said company collateral, consisting of certain stecks and 
bonds, ss margins for the protection of ssid company against 
depreciation in the market value of the stecks dealt in, that 
eseid compeny has refused te return the same ofter demand theree 
for, and etill holds and threatens to sel] the same, and prays 


that said company be restrained from disposing of seid 


eollaterni and remired to deliver the same to complainant, 
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alse for the appointment of a receiver to hold the collateral, 
for the production of said company's books end accounts showing 
the transactions, and for an accounting and general relief. 

On leave granted a supplemental bill was filed setting 
up the transfer and disposal of certain of said securities to 
other parties, after the filing of the bill, of which, ae well 
av of all the said transactions and their gombling nature, it is 
averred said parties had notice and knowledge, and asks that they 
be declared holders of said securities in trust, or required to 
account for the value thereof, and prohibited from selling or 
otherwise disposing of the same. 

The master'a report covers seventeen printed pages of 
the abstract. It resvites the various steps taken in the 
transections in question, the negotiations had, betweon whom 
they were made, the course of business pursued, and when aid 
how the statements of accounts between the parties were made. 
The primary question for the master's determination was whether 
such transactions were gambling transactions, as alleged in the 
bill. It is apparent, and practically conceded, that if they 
were not of that character then there was no ground for the 
equitable relief sought. The master found that they were bona 
fide transections in which the actual purchase and sale and 
delivery of stock were contemplated and had, and that there wus 
a bdDalance of indebtedness to Simons, Day & Company, to satisfy 
which it seld under due authority the collateral deposited with 
it and that the purchases thereof by the parties named in the 
supplemental bill were made in good faith for cosh in the usual 
course of business, fer the full value and fair merket price, and 
without notice of complainant's claims. 

The course and nature of the transactions in question, 


as Tound by the master, were as follewn: 
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In May, 1919, Hese Spiegel, or her husband Max 
Spiegel, was the owner of certain bends which had been put up 
as collateral with Marouse& Co., another brokerage firm, to 
secure the purchase of certain shares of steck bought by said 
firm for the account of Rese JUpiegel on the New York Stock 
Exehange. About the middle of thet month she had an interview 
with an agent of Simons, Day & Company, with reference to 
transferring to it her account with Marcuse & Co., and its 
purchase and sale of stecks for her. Theresfter such account 
was trensferred, Simons,Dsy & Company paying Marause & Coe, 
$59,510.20, which covered her indebtedness te Marcuse & Cos, 
and the value of her securities deposited with the latter firm. 

Metween May °6 and June 12, 1919, Mrs. Spiegel pure 
chased and solid through Simons, bay & Company various stocks 
aggregating in price $27,352.50, There were no losses on her 
account between those dates. <All the transactions fer the 
purchase and sale of stock for her account were earried out on 
the Hew York Stock eubaree through « member thereof, a 
correspondent of Simons, Day & Company. The purchase price of 
such shares was charged on the booka of the Hew York correspondent 
to Gimons, Day & Company, and on the books of the intter to the 
account of R. Spiegel. 

It coming te the attention of the company's vice 
president that K. Spiegel was a woman, and being contrary te 
the firm's tusiness methods 60 carry loan accounts for women, 
Mre. Spiegel was netified she must pay for the stecks purchased 
ae the company would not carry her stocks on a loan accounte 
Thereupon she ani her husband, Max Spiegel, came to ite office 
and Claimed thet the account wae his. He stated, too, that he 
was financially responsible and wanted the account carried in 


his neme. 
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Thereupon it wes curried in the name of M. Spiegel 
or Milton Spiegel, a name previously used by Mre. ipiegel and 
given as the name of her husband, 

For about two months thereafter Mr. Spiegel called 
personally at Simons, Day & Company's office and gave » large 
mumber of erders for the sale and purchase ef stocks, which 
were purchased or sold in the usual way, ae above stated, on 
the New York itock Nachange. Im each case there wax a pone 
Zide purchase or sale of the stocks as ordered, which were 
aGtually delivered on the following day under the usual rules 
fellewed on the Hew York Exchange, and fer each transaction 
Simons, Yay & Company mailed te 2. Upiegel prier to June 12th, 
and to M. or Hilton ipicgel after that date, a written con 
firmation of the purchase er sale, and at the end of sath month 
a complete ctatemeast of the aceount showing all transactions 
had during the month, the date of exch, the description of the 
stock, the price, the quantity bought or weld, ete, These 
confirmations were received and no objection made to them by 
either Rose or Max Spiegel. All losses occurred after the 
acecunt had been transferred on the books as sforesaid in the 
mame of her husbend. He is not a party te this mit. 

Bach confirmation contained the terme under which 
the purchases end saleswere made, ond recited an agreement for 
the right to seli the securities at public or private sale 
withwmt notice when such sale was deemed necessary for the 
company's protection, and also the right toe close such 
transactions when protection was exhausted or se nesrly #0 
as to endanger the account with enid company. Fursuant to 
such understanding Simons, Yay & Company sold the bonds in 
question to the severel parties mentioned. The total debit 
balance against KM. Spiegel at the time the collateral was 
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801d was about $21,7%.59, which included an indebtedness of 
$11,115.70 to Marcuse & Co., that was paid by Simona, Day & 
Company, a8 efereseid. After satisfying such indebtednesa from 
the wale of the collateral there remained in the possession of 
Simons, Day & Company $505.59, which the master found belonged 
to BM. Spiegel, and thet said company was not dn any way indebted 
for any amount due said Rese Spiegel. 

We have fully exemined the evidenee from which the 
master deduces the facts as shove stated and find no occasion 
to differ from his eonclusions. It would, therefore, subserve 
no useful purpose to review the testimony itself or detedl mere 
fully the verious phases of the transactions. The burden of 
Proef was upon complainant to prove thet the transactiens vere 
illegal, and while there wae mae SE EME te.timony relating te 
the interviews had with references /ini ti ehing the transactions 
it is very clear te our minds that the cvidence amply sustains 
the master’s conclusions. Henee the suthorities cited by 
plaintiff in errer releting to our stetutes on gembling contracts 
have no application to the fucts of this case. 

Accordingly the decree will be affixed. 

AFFIHMLD 


Morrill and Gridley, JJ., concurs 
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PROFLE OF THE STATE \OF 
ILLINOIS, \ 


Defendant in Grror, / RRROR TO 





Ca et ce Ct 


MUNICIPAL COURT 
OF CHICAGO. 


see 


LEONARD HICKS, 
Plaintiff, 


MR. JUSTICZ GRIDLUY VELIVERED THE OPINION OF THE CGURT. 


By thia writ of error the defendant, Leonard Hicks, 
seeks to reverse = judgaent of the Punicipel Court ef Chiesgo, 
entered December 1, 1921, wherein he wos adjudged guilty of 
knowingly and willfully centrituting to the delinquency of 
one Bernice Young, = girl of the age of 17 years, and wos 
fined §200, 

In the information it is charged thet en November 
17, 19231, the defenient contributed to the delinqueney of said 
girl in that he unlawfully, knowingly and willfully *pere 
mitted her, the said. Bernice Young, to have semual relations 
with men in a house under his contrel.* Another information 
wne filed om the same day, wherein similar chorges were made 
ageinat defendant for contributing te the delinqueney of 
another girl, aged 17 yeere and named Mildred Mey Bishop. 

The defendant wus arrested and, after he kad pleaded not 
guilty and had executed « jury waive? in sach cuse, the tw 
eases were tried together before the court without a jury. 
In the Bishop case the defendant was aleo adjudged guilty 
and fined §200. 

It appears from the evidence thet on the evening 
in qiestion the girls reserved « room in » Uniexge hotel and 
later came, unescorted, and occupied the rom and iater entere 


tained two men therein; that subee quently the manager of the 
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ho tel was informed that the girls had been guilty of improper 


conduct with the men and directed them to leave the hotel, which 
they 414; and that the first knowledge that defendant, the owner 
ef the hotel, had of the ecourrence was wien, after the girls 
had left the hotel, the manager informed him of their removal 
from the hotel as undesirable occupants. ‘e find no evidence 
in the record showing that defendant *knowingly and willfully*® 
contributed to the delinquency of either girl. The otste's 
Attowey, in his printed brief here filed, practically concedes 
this. There being ne evidence of defendant's guilt as charged, 
and es under the law he is presumed innocent until proven 
guilty, the judgment must be reversed. 

REVERSED 


Barnes, ©. Je, ond Yorrill, J., concur, 
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PEOPLE OF THE STATE OF 
ILLINOIS, ERROR TO 
Defendant in “rror, 
MUMICIPAL COURT 


VBeo OF CHICAGG. 


LSNOARD HICKS, 
Plaintiff in trrer. 


5 | 


Me a Te Part ent a cat te te 


BR. JUSTIC! GRIDLEY DELIVFRED THE OPINION OF THE COURT. 


On December 1, 1921, the dewondant after e trial 
before the court withsut a jury, wee adjudged guilty of 
knowingly and willfully, on November 17, 1921, centributing 
to the delinquency of one Mildred May Bishop, a girl ef the 
age of 17 years, and was fined $200. By thie writ of error 
he seeks te reverse the judgment. For the reasons stated in 
an opinion this day filed in case No. 27567, the judgnent 
is reversed. 


REVERSED 


Barnes, FP. Je, and Morrill, Je, concur. 
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Ao LINDSAY, \ 
Appellee, 
' HICIPAL COURT 
Vie 
| OP CHICAGO. 
AMERICAN GLUE COMPANY, / 
Appellant. ft i tp pr 
, PS) me FF ON b | 
fd fey \F Lolie 


MRe JUSTICE GRIDLSY DSLIVERED THE OPINION OF THE COURT, 


In a fourth class action in contrsect, tried without 
a jury, the Municipal Court found the issues against the 
defendant, assessed plaintiff's damages at the sum of $67.75, 
and entered judgment in that smount against defendant, and 
this appeal followed. 

Pleintiff's claim is for commissions alleged to be 
due on the sole of certain glue, while he was employed ss 
defendant's salesmen at Chicago, in the tetal sum ef 2216.91, 
on which defendant is entitled to a credit of $149.16, leaving 
a net balance of $67.75. It appeared on the trial that the 
amount of $216.91, as claimed, wes made up ef the following 


items: 

Date Purchaser Apount Rate Commission 
1) March 15, 1921 Gears Roebuck & Co. $2066.46 2% $41.53 
2) Apr. 22, «ioe BT4A904G AK 27 49 
3 May a7, ioe $202 228 1% 32.02 
4) Auge 22, dee 3150.00 2% 63.18 
5 


fuge 31, es | various other 

commissions (not in dispute) Sets 

Defendant admitted on the trial that on August 41, 192), 

when plaintiff voluntarily left ite empley as a salesman after many 
years of service, it owed him en his cemmission account the am of 
$84.48, (being «11 of above item No. 5, $52.89, end one-half of 
item Wo. 4, or $31.52), mat denied ewing him any sum on items Nos. 
1, 2 and 3. Defendant further claimed that its seid indebtedness 
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of $24.48 fer commissions was more than offeset by plaintiff's 
admitted cash overdraft of $149.16, due it when he left ite 
employ. Defendant, because of plaintiff's long service, did ne t 
seek by claim of set-off to recover any sum from hin, but only 
endeavored to shew thet it wae not indebted to him in any sum at 
the time of the commencement of the action on December 14, 1921. 

Defendant is engaged in the business of manufac turing, 
pur chasing and selling gine, isinglass, gelatine and similar 
articles, and is a Hassachusetts corporation, having its principal 
office in the city of Bosten, where one Ke. ©. eright/ slring the 
years 1920 and 1921, general manager of sales, Llefendant wea 
@uly licensed to do business in Illineis and during taid years 
had a branch office in Chicage, and Frank 4. Morrill was the 
district manager. Plaintiff was a salesman under Morrilil's 
supervision. On Gctober 1, 1920, defendant ismed to all of 
its salesmen a circular letter, offering te pay them acditienal 
commissions, under certain conditions, on sales to new customers. 
In this letter it offered te psy them a 2% commission on sales of 
giue to new customers. The letter eonteained the Tellowing clause; 
"In case of any dispute or difference srising between the eales- 
mon and the local manager such disputes will be forwarded te the 
office eof the district manager for final ruling, with the privilege 
ef an appoel on the part of the salesman to the general mmager if 
he is not satisfied." 

Pleintiff, during the last few years of his empioynent, 
reeeived under verbal agreement a drawing account ef 4175 per 
month, a certaan bomis, and his expenses, On March 15, 1921, he 
mode a sale fer defendant of certain glue to dears, Roebuck & Coc, 
of Chiesgo, a ney customer, at a price considerably under defende 


ent’s then existing list price, the quoting of which price was 
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authorized by Morrill. thortly after he turned in the order 

for the glue, wt before it hed heen shipped on Mareh 29, 1921, 
he had a conversvetion with Morrill regarding the ameunt of his 
commiszions therefor, he claiming $41.53, or 2%. Merrill told 
him that, because of the amt price at which the sale was made 

he could not allow the claim, and that the matter would have to 
be referred to Wright, general manager, when he next come to 
Chicago from Beston. Morrill testified that plaintiff acquiesced 
in this sugwestion. Subsequently when Wright was in Chieage, 

the matter was talked ever between Wright and plaintiff, in 
Worrill's presenes. “right told plaintiff that, in view of seid 
gut price, the company could net pay him a commission. Worrill 
testified that plaintiff acquiesced in the decisien. Filaintiff 
testified that he did net acquiesce. The evidence, however, dise 
Gloses that plaintiff wee aceustomed to render to defendant, 
through Morrill, on the last day of each month, a written sta tee 
ment of his sales during that month and the commissions claimed 
thereon. “hese monthly statements for the monthea of March to 
August were offered in evidence, but not admitted by the courte 
They appeer in the bill of exceptions, showing thai the respective 
amnounte of the commissions claimed therein were subsequently paid 
to plaintiff. In mene of these statements is there any ¢laim mace 
by plaintiff for commissions on said sale of Mareh 15, 1021, and 
plaintiff further testified that he made no further elaim theree 
for, after “right's said decinion, until seme time subsequent to 
his leaving defendant's employ. 

Morrill further testified in substance that subsequent 
te “right's said decision, and before plaintiff hei turned in his 
April orders, he had « conversation with plaintiff regarding his 
commissions on future sales made to <ears Koebuck & Ca., or other 


new customers, where the prices quoted were below the company's 
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List price; that he told plaintiff thot he wuld be allowed a 
Commission ef 1%, instead of 2% on such sulesa; that plaintiff 
thereupon said that he would take the 1%; that thereafter plain- 
tiff, in making out hie usual monthly written statements of euch 
sales made, and commissions due him therefor, placed the rate of 
commission due at 1%; and thot thereafter he received paymat 
from the company accordingly. Plaintiff, while admitting that 
he Mad some such conversation with Nerrili, denied that he had 
ever ngreed with Horrill that he would take, or be sxtisfied 
with, only 1% commission on such asles. On April 22 end May 27, 
1921, he made two more sales of glue to Searn, Roebuck & Ce. 
(iteme Nec. 2 and 3, above) at prices below the company's then 
existing list price. In his written statement for the month of 
Mey, 1921, rendered to defendant, beth of thase sales appear, 
end also that he only claimed 1% ss commissions therefor. This 
statement was offered in svidence by defendant, but the eeurt, 
erroneously we think, refused its admission. It further appears 
that plaintiff's claim for commissions on such twe galer at 1%, 
and for commissions on other sales during the month of Bay, wae 
thereafter paid him. The payment wan mace by defendant's 
voucherecheck, which plaintiff endersed and cashed, and by the 
wording of suid endorsement plaintiff accsspted eaid check “in 
full of the within account.” He now claims an additional 1% 

on such sales, although at no time while in defendant's employ 
did he meke such claim. On August 22, 1921, he made enother 

and similar sale of glue te “ears, Hoetwck & Company (item No. 
4, a8 ebove). The sommiesion of 1% thereter wee not paid him, 
beceuse of his said overdraft. 

After a careful examination of the present record 
we are of the opinion that the finding of the trial court, by 


whieh sll of the abeve tabulated amounts were allowed te 
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Plaintiff as commissions, is not susteined by the evidence. ve 
think it cleor, under a21 the fucts and circumstances disclosed, 
that plaintiff waived hie right, if samy he had, to said commissions, 
as Claimed in said items Nos. 1, 2 and 5, and if not entitled to 
recover any part thereef frem defendant. And, silowing plaintiff 
oneehalf of the amount claimed in item No. 4, and all of item He, 
5, he is still a debtor of defendant, because of his said admitted 
overdraft of °149.16. ‘The judgment of the Municipal Court should 
be reversed, and it ire se ordered. 

REVERSED WITH PINGING OF PACTS. 


Barnes, P. Jeg and Morrill, J., concur, 
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FINDING O¥ FACTS. 


we find as ultimate facte in this esse thet 
plaintiff, by his acta and conduct during his ewpleyment by 
defendant, woived his right, if any he hed, te the cermiseions 
herein claimed by him, and that at the time of the commencement 
of the present action defendant was not indebted to him in any 


sum for commissions or otherwise. 
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CIty oF em aoo\ 
\Appeliee, 
\ APPiAL FROM 
VB \ MUNICIPAL COURT 
OF CHICAGO. 
MADISON SASH & nem eee sot aa 


BR. JUSTICE GRIDLEY DebrvERED THE OPINION | OF THE COURT. 


This ia an appesl from eo judgment entered April 17, 
1922, by the Municipal Court of Chicego ageinst defendant, 
imposing a fine of $100 upen it for the alleged violation of 
an ordinance of the City of Chicege concerning licenses for 
lumber yards. 
It is previded in section 1585 of the Municipal 
Code in part as follows: 
"He pergsen or corporation shell keep, carry 
on, sonduct or maintain a lumber yard, or other 
Place where lumber is sold from yard, car, vessel 
or place, or where lumber is stored for the 
purpose ef seasoning or drying the same, or where 
second-hand lumber is utored er kept fer sale, 
Without firat having ebteined eo license therefor 
as hereinafter provided.” 
it is alleged in the City's otatement of claim, filed 
March 29, 1922, that ite claim is for a penulty, nou exeseding 
$100, for a vielation by defendumt of anid section, in that 
defendant, on Yebrmiary 11, 1922, amd therenfter, at 4600-4612 
W. Honree street, within said city, did then and there “keep 
several stacks of lumber stored for the purpose cf seasoning or 
drying the sene, without first having obinined a iicense theree 
for." 
Tne ermse was tried without a jury, resulting in the 
ecurt finding the dsfendant "guilty of a violation of the 
erdinanee deueribedt in vlaintiff's atatement of claim,” 


aasessing a fine ageinst it in the sum of $100, and entering 
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the judgment appesled from. ; 

It appears from thw evidence thet defendant conducts 
its business ef mamfacturing and celling rashes and deors in 
large qantities on premises across the olley frem the premises 
in qmestion; that it hae a license for the coniucting of aaid 
business, but no license under the section of the ordinance 
mentioned; that defendant frem time te time piles lumber on the 
premises in question so az te enable it to heve 6 conetent supply 
thereof for use in its factory; that the lumber so piled is not 
unseasoned lumber; thet it is net there piled for the purpose of 
gale and is net there seld; and that it is not there piled or 
stered for the purpose of seasoning or irying it. 

No printed brief and argument tans been filed in thia 
appellate court by the City. befendant's counsel] contend that 
the judgment is erroneous beceune the eviderce does not ahew that 
defendant has kept or stored lumber on the premises in question 
"for the purpose af seasoning or drying the seme.* “e agree with 
the contention. “e find no evidence of defendant's violstion of 
the ordinanee as chorged in the City's statement of claim. The 
judgment shuld be reversed, and it ie oo ordered. 


REVERSED WITH FINDING GF FACT, 


Barnes, P. Je, and Morrill, J., concur, 
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PINOING OF FACT. 


Be find as an ultimate fact in this cxuse that 
the defendant, Madison ‘nash & Door Company, did not, at the 
timex and on the premises mentioned in pleintiff's statement 
of claim, keep stacks or piles of lumber stored far the 
purpose of seasoning or drying the sume. 
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H. Be VAN ZWOLL, for use of 

LUMBERMEN'S MUTUAL CASUALTY 

COMPANY, a corporation, g 
Plaintiff in Error, «' 


\ 





ERROR TO 
MUNICIPAL COURT 





a ) 
/ )) OF CHICAGO, 
H. PAULMAN & coxPay, a” 
corporation, é od > sy f 
verondant in “rror. ke 1. o£ 


KR. JUSTICES MORRELL DELIVER?D THE OPINION OF THE COURT. 


Plaintiff in error brought suit in the Municipal 
Court of Chiengo to reeever the value of two spare automobile 
tires which were attached to an automobile delivered to defende 
ant compeny and net returned on demand. The case wns heard by 
the court withwt a jury. There wes a finding end judgment in 
favor of defendant. 

The effidavit of defense admitted the receipt of the 
tires tut excused the failure te return them by alleging thet 
while the mitemobile was in defendant! s possession it was sent 
by it to another concern to be painted and that while the 
automobile was being returned to defendant's place of business,. 
with due care for its safety, the cpare tires were detached and 
stolen from the car by some unknown person. 

The record shows that dufendant, Pauiman & Company, 
was the owner of a gurage where it 801d cers and accessories 
and where it stores, paints, washes, polishes and repairs auto-e 
mobiles. it handlee a large mimber of cars and has numerous 
patrons. It employe about twenty-five people in the estabe 
lishment, including « night watehman. The nominal plaintiff, 
Van Zwoll, hed numerous business transeetions with defendant 


company prior te the occurrence of the events involved herein. 


On February 16, 1921, Van 4woll telephoned defendant company 
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to send for his car and to repair the body ef the car and do 
some painting on it. Defendant company sent an employee to 

Van Zwoll's office for the car, which was taken to defendant's 
Place of businese. The car was then sent by defendant to the 
Limousine Carriage Company for repairs, ‘the latter company ree 
turned it to the Paulman Company, which retained the car in its 
gevrage for four or five weeks, during which Van “Jwoll was absent 
from the city. Upon his return he directed defendant te send 
the car to his place of tusinese, which was done. 

At the time the car was delivered to defendant it was 
equipped with two spere tires on rims with covers. These tires 
were fastened to the automobile with a bar, lecked with «a Yale 
lock and could net be removed without the use of ea key or the 
breaking of the lock. This key was in the cart when taken by 
defendant company and the tires were on the car in question when 
the car waa taken, mt were not there when the car was returned, 
There were no indications that the lock was broken. The cerrier 
and the leck holder were intact, 

Qn discovering the loss of the tires and appurtenances 
Van Zwoll called at defendant's place of business and reported 
the loss. Defendant requested time for investigation, and later 
reported thet the missing tires could not be found, Van Zwoll 
then replaced the missing tires at an expense of $140.82, for 
which he was reimbursed by the lumbermen's Wutusal Casualty 
Company under a theft clause in his policy of insvrance on his 
car. Van Zwoll then assigned his claim te the Lumbermen's Mutual 
Casualty Company, which was subrogated to his rights. It is une 
disputed that the value of the tires is $140.82. 

The record shows that the tires were en the machine 
when it was taken to the Limousine Carriage Company's place of 
business and when it was returned therefrom. Defendant's 


employees whe brought the car from Van Zwoll's place of 
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business and returned it te Van Zwoll are unknown. An effort 
was made by defendant to find the missing tiree and numerous 
inquiries were made. ‘The defense to the claimis based upon 
the theory that the tires were stelen by some unknown person. 

Defendant contends that it was liable only for 
failure to exeveise ordinary care and that when it appears that 
the articles in question have been stolen or destroyed, the law 
will mot presume negligence on the part of the bailee. While 
these propositions are undisputed, they de not apply in the 
eace at bar for the reason that no theft of the tires has been 
proven. here the defense is based upon the theory that the 
articles in question were stolen, it ie essential thet a theft 
should be proven. Stern v. Silensky, 182 111. App. 417; UeCurrie 
ve. Hines lumber Co., 1786 id. 617. Theft cannot be proven by the 
mere fact that defendant was unable to find the tires. Facts 
should have been chown t«nding to prove a theft; otherwise the 
defendant is sceking to justify its failure to return the property 
by its inability to find the sume. 

The judgment of the Municipal Court is reversed with 
a finding of fact and judgment entered here for $140.82. 

REVERSED WITH FINDING OF FACT 
AND JUDGMENT HERE. 


Barnes, >. J., and Gridley, Je, concurs, 
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PINVING OF FACT. 


The court finds «# an ultimate fact in this 
case that defendant did not exercise due care «8 a 
bailee for hire of the autemovile and the tires 
atteched te it. 
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MR. JUSTICE MORRILL DELIVUAED THE OPINION OF THE COURT. 


This is an apperi from a deeree of the Circuit Court 
ef Cook County in a partition suit. The decres, entered January 
28, 1922, found that sppeliant and appellee Fuchs sre the owners 
of certein real estate in Cook County, Illinois, subject to an 
inownbrance of $2200, each owning an undivided one-half interest 
therein, except thet the share of appeliant is eubject te the 
lien of a judgment fer $564.48, with interest and costs, recove 
ered by appelles Humboldt State Benk ageinst one Abrahem Gross 
February 16, 1921, and directed thats partition be made on that 
basis and appointed commissioners for that purpose. The decree 
also fourid that complaint is not entitled to an allowance for 
soliciter's fees and that Lena Fuchs, who was a party defendant, 
hes no interest in the premises and is barred frem any right of 
dower or homestead therein. ‘Complainant has appenied and seeks 
a reversal of the deeres upon the ground that the trial court 
erred in refusing to allow soliciter’s fees to him and in finde 
ing that hie interest in the premises is subject te the lien of 
the judgment in faver of the Humboldt state Bank. 

fhe record shows that the original bill was filed by 
one Abrahem Gress, who is the judgment debtor of the Humboldt 
State Bank, on June 23, 1920. On that date he and the appellee 


David Fuchs are alleged te have been the owners in equal shares 
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of the premises in question. The present appellant, A. @. 
Dieus, appeared as solicitor for complainant. The Humboldt 
“tate Benk was not a party defendant to the eriginal bill. 

On ¥ebrusry 16, 1921, the bank obtained its Judgment against 
Gress for $564.48 and costs. No further proceedings were tad 
in the partition suit until June 16, 1991. On that date an 
order was entered substituting Dicus as complainant instead of 
Gross. Thereafter Diews filed his amended ond supplemental 
bill alleging the purchose by him from his former client Grees 
on July 6, 1920, of the latter's one-half interest in the 
property; thet he haa been in possession ef the premises in 
question continously since July 6, 1920, uniler the deed from 
Said Gross and that the judgnent in mestion is not o lien 
upon said premises but simply a clowd upon the title thereof, 
which should be removed. Appellant relies solely upon hie 
possession as constituting netice ef his rights in the 
preperty. The deed from Gross to Dieuws was reserded April 

15, 1921. 

The statute on conveyances provides, in substance, that 
deeds shall teke effect and be in force from and after the recorde 
ing thereof and not before, as to sll creditors ani subsequent 
purchasers withwt notice, and that deeds are vaid as to all such 
creditors without notice until the some shall be filed for record. 
Cahili's Statutes, Chap. 30, Gee. 30. This has been the law of 
the state from the earliest times. The lien of a judgment sttaches, 
in the absence of actual notice, not only to the intereat which the 
judgment debtor may actually have in real estate, but te such 
interest os the record disclosea in him. Thorpe v. Helmer, 275 Ill. 
$0. The recerd at the time of the rendition of the judgment showed 





Abraham Gross te be the owner of the real estate in question, sub- 


ject to incumbrances shown of record, 
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It has been held repeatedly that in ordur te protect 
& prior grantee of a judgment debtor, holding an unrecorded 
deed, the poscession upen which such grantee relies mot be 


open, vivibie end exclusive. Hodsrick v. Molfeekin, 204 Ill, 





630. Its charecter must be auch as to arrest attention and 
put other persons claimins title upon inquiry. Travers ve 
Ucklvain, 181 id. 382; Davis v. Howard, 172 id. 340, ‘The 
record in this case shows that at the time ef the entry of the 
judgment in question February 16, 1921, the premises in question 
were occupied by appelles Fuchs and a certain tenant. In the 
negotistions which were conducted for the purpese of settling 
the original suit, Diews appeared ac counsel fer sedd Grese and 
failed to discloee that he head ony interest in the real catate, 
until the negotistions hed falled on account of the exictence 
of the judgment in question. The deeree of the Cirmit Court 
wea correct in holding thet the judgement wes a lien upon the 
Premises. 

Appellant alne centende thet the Cirewit Court erred 
in refusing to make him an allowanee for solicitor's feea. The 
rights end interests of the perties te the suit were net set 
farth in such « way as to anthorize such an allewanee. The 
interests were not correctly slleged in the bill. Yor this 
reason no sllewance fer solicitor's fees would have been proper. 
The defense on the part ef the bank wes substemtial. Metheny v. 
Behn, 164 111. 495. I+ hes been held that the statute does net 
permit the allowance of seliciter's fees in fuvor of parties 
whe become complainants in o supplements] bill (MoMemar v. MoNemar, 
145 112. App. 184), end thet such an allowance cennot be made where 
the compleinant is an attorney of record in the case. Cheney Ve 
Ricks, 168 Ill. 555. The statute permitting the aliowanee of 


solicitor's fees te the complainant must be strictly construed. 
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Gehrke v. Gehrke, 190 11]. 166. Under thene authorities as 
applied to the present case, the Cirmit Curt wae fully justified 
in refusing an nllowanee of soltcitor's fees. 
The decree of the Circuit Conrt is of firmed. 
APPIRUEHD. 


Barnes, P. Joe aricl Gridley, oes CONnGUI » 
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APPRAL PROM HUSICIPAL 
VR. 


| Pa COURT OF CHICAGO. 
RSGANAY VILM MANUPARTURING Compgt 


RR. JUSTICNH MORRILL DELIVERED THE OPINION OF THD COURT. 


This ia an appeal from a judgment of the Municipal 
Court of Chicago for $1500 and costs entered April 22, 1922, 
against appellants, who were 4efendants, after a trial befere the 
court without a jury. Plaintiff's claim ie based wpen an alleged 
eral sgreenent between the parties to this suit and others, whereby 
plaintiff was empowered and instracted to amploy counrel and incur 
the expenses necessary to the defense of a certain suit against 
defendants and ethers, and defendants agreed te pay one-tenth of 
such expenditures, belmg 38975.19. ‘The entire expenditure waa 
$89,751.90. It ia alleged that on April 17, 1918, the parties 
met, stated an account and agreed wupen the sum then due from 
defendants, and there wae then found to be due from defendants 
to plaintiff the sum of $4,000, upon which sum defendanta paid 
$2500, leaving a balanse of $1500 due and owing. 

By their affidavit of merits defendants adwitted the 
indebtedness of $1500 aferesaid, but alleged that the litign- 
tion in which the axpenvse was incurred was bused woon the 
ewnership by plaintiff of certain patents for the manufacture 
of motion picture films and the machinery used therein, under 
which plaintiff had granted defendants the sole and exclusive 


right te manugaeture such films and to use the machinery for 
that purpose; that plaintiff agreed to proteet and held defend- 
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ants harmless from the use of the articles by others and at its 
expense to prosecute all infringements; that in the year 1910 
defendants advised plaintiff that certain persons were using 
the films and machinery, whereupon plaintiff authorized and die 
rected defendants to secure evidemee of such infringesents anid 
agreed to reimburse defendants for their expenses in that be» 
half, Defendants further averred that pursuant to this agree. 
ment, they secured such evidence, and in so doing expended 
$2031.30 prior to Deceuber 1, 1910; that these expenditures 
were reported to plaintiff and that plaintiff undertook, agreed 
and promised te reimburse defendants for said expenditures, which 
they have mot done and therefore plaintiff ia indebted te de- 
fendants in the sum of $2031.30, with interest thereon from the 
date of the expenditures, 

Defendants also filed a claim of set-off, in which they 
alleged substantially the same matters as stated in their affi- 
davit of merits and furnished sm itemized acecunt af the expen- 
ditures made by them in obtaining the evidence for plaintiff 
showing infringements of the patents and illegal use of the 
films and mechinery mentioned in the contracts, and claimed that 
plaintiff is indebted te defendants fer said sum of 32031.30, 
with interest thereon at five per cent per sanoum from the date 
of the expenditures, the last ef vhich was made Nevenber 12, 
1910, Plaintiff's affidavit of merits te defendants’ set-off 
end counter-claim denied all the allegations of defendants’ 
Slaim; averred that defendants! claim was barred by the statute 
of limitations of the State of Hew York and that the #uprosed 
cause of action mentioned in defendants’ claim was taken inte 
account and merged in the statement of the account between the 
parties on April 17, 1918, as alleged in pisintiff's amended 





ie yg ate 
oR ihay 


ath ae fee evartta ee aslo bias out 1 pam ortd het > ne ate 


ae wesy wile al tact basieiengrukatnd baa etvennctg of eacmexe 
wyecibanas oier aomTed nkadene feds TR gabe ly besivie edna baetab 
ait base box brorisua Thende le: omenerie sete uitasu: rere RaeRY ott 


Sr ettomyaiviad cose 20 eoashive ovuesh of Bdonhue teh beteos : ue 
-a¢ jndt mi wvenmexe xhedd 102 stosbaeteh oetwditer of beamye 


ope wide of tmameteg Rad? hovers voderwt edeahae ted ead 
Pehoeaes gtiob of mt frau yoonshive sour hetsoan gods trom 
sein ib hoe ome eweds todd 080k sa x9 dis8 086. ot ‘tole. 2 £8088 
hagtes ,soegrpin Pidsntaly Fodd how ‘btataty of Sastoqer onew 


Soa i a 


‘so ddw seu khmecxe bine cot ade bane 208 ow rracdonk os oF bas booty bee ue 
“eb of hotdnind wt ‘embed eretexeit bis euoh tom avast vert 











etd wont spores saarstal stn 0B ABOLH % sania nag a ad ° 
oterxird rhasaxe att Re “ 
earls sto ety at Montes ‘to xhato. a tet pete stanhaw ted bie 

alia whew? sak beaded wa ore dee cops, oats eis Masdecsie begets 
asa ests <9 jmrasoe boakie : be beste kexert bane ation To teed 
VAtedote ‘set sone b tes ots: paiatatdio ad sett ve aban aonutth 
“galt % any foga lik hae adonseg oat te noamempate tent 3 aby afte 
swstt bewtake Saws ,aluextnss edt ak bene iteeon wromtblgoe baw ro 
.O8 AEORG Ye mwa bee net eseubie woh oF hatéobat ab ‘Mibvaletg 
ata ed? meres ease x4 teas baal! aver te aoezed? daowngnd the 
ae sedamroit, shaw Bane he ete te sane edt soars thuogs ade te 
Yontos ‘ganabae te oz a3 tom to $ivabivte ar rehgatert one 
J atanbao iad "bh ore beage La ost She babweb nlefo-ne)mo> bee 
otutete edt we hors sled mie 9 ‘ adawbneteb vault beetowe, yniato 
Susoqaue ot fect hme aneY wel to: araae ons to ste 2teddnkt ‘te 
osat ateset enw alah ‘ adnabuo veh ak enek site mehtos nye osuse 
st aeowted ‘Yavanos: oust te dancin sede ot mud peyrroer bie toxonan 
pobrome at t%heahely ab hepatic ws BLK SEE Sivek en asliven 








ratte 


EN at Gh 7 4 i 


=e 


statement of claim. 

Tre indebtedness of $1500, fer the recovery of which 
this suit was instituted, being admitted by defendants, the 
only questions for determination ara those arising under de» 
fendants’ claim of seteoff, Three grounds of defense are 
presented by plaintiff to this claim, namely, (1) that de- 
fendants did net incur the expenses claimed woen the autheriza- 
tion or direction of plaintiff; (2) that defendants! claim is 
barred by the statute of limitations; and (3) that the supposed 
Claim, if it ever existed, was merged in the statement of 
accounts betwaen the parties on April 17, 1918. in the view 
which we take of the ease, o disqussion of the first two of 
these grounds of defense will be unnecessary. 

It is admitted that in 1932 the parties to thia aetion 
and certain licensees of plaintiff were made pertias defendant 
in certain Litigation and that they entered into an agreenent 
among theuselves to share pro rats the expenses of defending 
the action; that under this agreement the share of defendants 
in such expenses was fixed at one-tenth thereof; that the ene 
tire expenses of said litigation amounted to $89,751.90, of 
which defendants’ share was $4975.19. This is undisputed. 

The record shows that on April 2, 1915, slaintiff wrote te 
defendants calling attention to the necessity of a settlenent 
ef the cutstanding account, a stateient of whieh had been 

gent to defendants January 25, 1915, showing a balance due to 
plaintiff of $5064.06. Ho objection whatever was made by de- 
fendants to the qauount of the balance alleged te be due, and 
it ie apparent fren the correspondence between the two parties 
that allowances had been made by plaintiff ta defendaita for 


counter-charges amounting to approximately $4,000. Fron this 
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bealanee of $5064,06 established by the atatement of the ac- 
eaunt mentioned, plaintiff offered to remit the cum ef $50 
paid by defendants "on censoring accounts," the sum of $625 
royalty under defendantat lisense from December 1, 1915, to 
Mareh 1, 1916, and a further sum of $389.06, Lea ving a net 
balance to be paid to plaintiff of $4,000. The letter stated 
that the proposition would remain open fer acceptance until 
April 15, 1918, and would be withdrawn unless the entire amount 
was paid by that date or satisfactory arrangements concluded 
for the arrears of payments, and further steted that if not 
accepted, plaintiff would bring suit fer the entire amount of 
defendents' share in the outlays made by plaintiff smeunting 

te $9975.19. Defendants accepted this offer of settlement by 
their telecrame eof April 15, 1916, in whith they suggested a 
payment of 8500 menthly, commencing May lst, and of April 17, 
1918, in which it was stated thet their first remittance of 
$1,000 would be made Mey 1, 1918. Om April 15, 1918, plaintiff, 
by telegrem, signified its acceptance ef these terms of pay- 
ment, nemely, 41,000 on Way 1, 1916, and §500 on the first of 
each month theresfter until the entire sum had been paid. 

The subsequent correspandence between the perties 
indicates that defendonts did net meet these poyments as agresd, 
although they made payments amounting te $1500 pretar te August 
17, 1918, leaving a belance ef $2500 due. On that date and on 
September 14, 1915, they made payments of $800 each, leaving 
a balance due of $1500, the nonepayment of which by defend- 
ants is admitted. No further payments being made by defend- 
ants, on Vebruary 5, 1915, plaintiff vent to defendants s 
dunning telegram, te which defendants replied to the effect 


that they would pay “just ae quick as we get some money.” It 
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appears from the foregoing thet the totel peynents of 62800 
were made during the year 1915. The present action was come 
menced about Auguet 1, 1941. shortly thereefter defendant 
Spoor by telegram requested plaintiff to accept notes for the 
balance of $1500 due and requexted the diemisssl of the cudte.. 
This offer was refused by plaintiff. 

These facts fully establish plaintiff's sankoution 
that there was an account stated between the parties on april 
17, 1915, whereby defendants’ indedtedness to plaintiff was 
fixed at $4,060. All items of alleged indebtedness covered 
by defendants’ claim ef seteoff existed for many years priar te 
that date, and it must be sssumed that they were taken into 
consideration when the account was stated between the parties. 
It must be presumed that the general settlement of accounts 
between the parties included all items which each party ase 
serted agsinst the other. ‘The turden was upon defendants of 
showing thet any item claimed by it was excepted from such 
settlement. Hull v. Merrie, S1 lll. 487; traubhor v. Kehler, 
BO id. 21; Keavid ve Bllis, 78 Ill. Apy. 381. It is well 
established that o voluntary settlement of accounts be tween 
parties warrants the presumption that the settlement included 
ell items properly chargeable at the time. “hile this presump- 
tion is not conclusive, there must be clear and convineing proof 
that items upon which » subsequent claim io based were unine 
tentionally or by consent omitted from the settlement. 

de find ne argument advanced on behalf ef defendonis 
te the contrary and mo evidenee vhatever furnished that the 
charges mentioned in its claim of seteeff were omitted from 
the settlement of April 17, 1918 if any much claim existed, 
it seems renasonable to assume that it would have been «sserted 


between april, 1914, when the settlement was made, and august 
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1921, when the action was commenced, in view of the extended 
correspondence between the paurtios snd the freqent promises 
of defendants to pay in aceerdance with the tems of settle- 
ment agreed upone 

Appe.lante’ counsel argue thet the affidovit of 
merits which plaintiff’ filed in reply te defendants’ claim of 
BeteatTf admitted plaintiff's liability to defendants for the 
wum of $2034.50 ms claimed, and placed upon plaintiff the 
burden of proving the payment thereof. The language used by 
plaintiff in ita affidavit of merits dees net apport the in- 
terpretation placed upon it by counsel fer appellants. * 
Qllegation contained in the affidavit ef merits to the effect 
that the eupresed cause of action mentianed in defendants’ 
@laim wes teken into aceount and merged in the eottlement ef 
aceounte between them on April 17, 1915, wae equivalent to 
Seying thet assuming defendanta hed o ¢suse of action, it wus 
ineluded in the sattlemont. If we assume that plaintif? had 
the ourden of proving payment of the sum of g2031,30 claimed 
by defendantea, ws think that the settlement agreed upon be twoen 
the parties April 17, 1915, and subsequently accepted and acted 
upon by Gefenduate reiieved plaintiff of the necessity of 
furnishing any further evidence. 

The judgaent of the Municipal Court ie affirmed. 

ARP PIES ¢ 


Barnes, ©. J., ani Sridley, J., aonmrf 
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\ APPEAL FROM 
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\ f MUNICIPAL COURT 
COLONIAL FIRE UspuRWRITERS OF CHICAGO. 


OF THK WATIONAL‘FIRE INSUS gh 
COMPANY OF HARTFORD, CONNM 
@ corporetion, | # 


Appel lant. 
MR. JUSTICE MORRILL DULIVERRD THE OPINION OF THE COURT. 


This is an appeal from a judgment of the Municipal 
Court of Chicage in an action brought by eppellee upen a 
policy insuring him against loss of his mutomoebile by theft. 
There was a jury trial resulting in a verdict and judgnent 
for $460 in faver of plaintiff, from which defendant has 
appealed. 

Appellant in seeking a reversal centends that the 
actual value of the automobile was not proven; that preof of 
less of the automobile was not faraished within sixty days 
after the alleged loss; that the evidence failed to shew «a 
compliance with the condition of the policy requiring that 
plaintiff's automobile should be equipped with a Ferry locking 
device; and that the judgment is contrary to the manifest 
weight of the evidence, 

fhe statement of claim alleged that the value of 
the automobile in question wae $450, which was not denied in 
the affidavit ef defense, We further proof of value was 
necessary. Matters alleged in the statement of claim and 
not epecificully denied in defendant's affidavit of merits 
are admitted. Berenaweig ve Krecum, 188 Ill. App. 586; 
Hemill v. Yatts, 180 id. 279. Appellant cennot complain of 


the absence of proof of such matters. Leonard Produce Co. ve 
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Ue P. he Re CO oe 180 id. 415. 
The policy required that in the event of less the in- 


sured shall forthwith give written notice thereof and within 
eixty days thereefter render a written statement to the ineurer, 
giving certain details concerning the joss. The evidence shows 
thet the theft occurred October 6, 1920, and that on the follow 
ing dey the insured presented to the agents of the insurer a 
verified statement of this loss. This was received by the person 
in charge of appellant's claim department and no objections made 
to ite sufficiency. subeeqently the cleim department made a 
remest in writing that appellee call and submit his bill of sale 
of the aitomobile and his policy. Thia was done and appellee stood 
ready to execute any further written preof of less which might be 
required. Ho further correspondence of interviews between the 
parties teok place. ‘“e think thet appellant was furnished with 
such proof ef less as the policy required, and if the proof was 
insufficient in anv respect, further requirements were waivede 
The policy required that the insured mtomobile be 
equipped with a Perry locking device. Appellant esserts that 
this condition of the policy was net complied with. The record 
shows that appellee and another witness both testified that the 
automobile in question was so equipped. Ne witness testified 
to the contrary. ‘There was some evidence tending to diseredit 
appellee's testimony in this respect and the credibility of 
the corrobors«ting witness wae impaired to some extent on cronse 
exemination. Appellant contends thet on this eccount the evidence 
on the part of appellee as to the eqaipment of the car with a 
Perry locking device should be wholly disregerded. This cone 
tention cannot be sustained,  %¢ do not find that the judgment 
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was contrary to the menifest weight of the evidence, and it 
is therefore affirmed. 
AYPIREED » 


Barnes, ?. Je, andi Gridley, J., concurs 
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MR. JUSTICE KORRZLL DALIVERND THR OPINION OF THE COURT. 


| Plaintiff, whe is appellee here, brought suit in the 
Municipal Court of Chiasge on an insurance policy isevued by 
defendant, whereby it insured her ageinat disability from sick- 
ness and agreed to pay her [60 per month in the event of ille 
mess for a period not exceeding six consecutive months upen 
compliance bw the insured with the conditions of the policy. 
Upen a trial before the court without a jury there was a finde 
ing and judgment in favor of plaintiff fer 890 and cests, from 
which defendant eppealed. 

It is urged as grounds for reversal that pleintif? 
failed to give notice of her iliness us required by the policy 
and that the judgment in any event is exeesasive and should 
have been reduced te $12 on account of other insurance of f 
similer character held by plaintiff. 

The policy provided for the payment of the indemnity 
in case the insured is disabled and contimously confineé within 
the house and therein regulerly and personally visited by a 
legally qalified physicien at least ence each seven éays, by 
reason of illness thet wholly and continuously disables and 
prevents the insured from attending to his or her business or 
occupation. It further required that written netice of sick- 
ness be given the insurer within ten days after the cemmencement 


of disability frem such sickness. Flsintiff testified that 
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ehe became 111 on or about June 1, 192), mt it dees not appear 
from her testimony that she required or received the attendance 
ef a physician until July 16, 1991. On thet date whe went to 
St. luke's Hoepitel and remained there unmier the care of a 
physician until August 2, 1921. She testified thet she ras 
toteliy disabled for six weeks and that she gave notice te the 
company of her illness while sche was in the hogpitsl upon blanks 
which were filled out by the doctors at her bedside; that she 
waa unable to leave her bed and to attend personally to the 
mailifg of these notices and that thie wes dene by the nurse in 
attendance upon her. Che testified that ehe did net remember 
how mamy reports were meudied te the company while she was in the 
hospital. This tectimony is not specificallw denied by defende- 
ant, the only evidence on behalf of defencant being centained in 
the deposition of its secre tury and general manager, whe stated 
thet on August 5 1921, he reseive: a letter from the inmired 
dated at Chicago august 2, 1921, which was the first notification 
the company had of plaintiff's iliness. %e think there was 
sufficient evidence to justify the court in finding thet netice 
was given as required by the policy. 

Sith reference to the carrying by the insured of 

ether similar insuranece, the policy provided «a foilewe: 

"If the insured shall carry with another company, 
corporation, sssociztion or seciety other insurance 
covering ‘he game less without giving written notice 
to the Society, then in that cnse the Secicty shell 
be liable only for such portion of the indemnity 
promised, au the caid indemnity bears te the total 
amount of iike indemnity in policies covering 
such losses and fer the return ef sueh part of the 
premium paid as shall exceed the pre rata for the 
indemnity thue determined.” 

fhe recerd shews thet the insured carried other 

inewrance covering ths same loss in two different companies, 


upon which she received «a tetal indemnity of 915 per week for 
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six weeks. There is no pretense that she ever gave the ao ciety 
written notice thereof, Appelisnt therefore contends that under 
Paragreph 17 of the policy it is not lisble for more than $2 per 
week for the six weeks of disability. This conclusion is not 
warranted by the above quoted provision Of the policy. The 
evidance te the effect that appellee showed the adiditionel 
policies to the person who collected her premium of $2.50 per 
month upon the policy involved herein docs not justify the ceon- 
clusion of appeliee's counsel that there was a waiver by the 
society of the condition of the pelicy re wiring written notice 
of other like inmwrance. 

\ The language of paragraph 17 of the policy is plain 
and clearly spplicable to the present case. Under it the 
society was obligated to pay its proportionate part of the 
entire indemnity of 528 per week under all policies and fer 

the return of such part of the premium of $2.59 per menth “as 
ehall exceed the pro rate fer the indemnity thus determined .* 
The portion of the indemnity for which it was lisble under 
paragraph 17 of the policy was about $45, and the part ef the 
premium of $2.50 per month which it wee obligated te return was 
about $14, making a» tetal liability of 362. This computstion 
is substantially correct, and if not absolutely acuurste, the 
maxim “de minimis non curat lex* will apply. 

Accordingly, the judgnent of the Municipal Court is 
affirmed, provided appellee files a remittitur of 328 within 
ten days. Otherwise it is reversed and the case remanded. 

AFVIRMED OM REMITTITUR. 


Barnes, FP. J., and Sridley, 7., conor. 
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JOURDAN PACKING ComPany,/ 

a corporation, # 
\ APPEAL FROM 

MUNICIPAL COURT 


OF CHICAGO. 





SAWURL 


=a 
— 


\ foveriee. 


MR. JUSTICH MORRILL DALIVERG THR OPINION GF THE COURT. 


Appellant brought sait in the Bunicipal Court of 
Chicago to recover for goods, wares and merchandise alieged 
to have been sold and delivered by it en April 26, 1920, to 
defendants Gemiel Chapman, Jacob Horwitz and Charles Cole, 
copartners doing business under the firm neme of Co-Operative 
Packing Company, and further alleged an account stated between 
the parfies on April 27, 1920, showing an indebtedness of 
$444.80 due to plaintiff. An affidavit of merits was filed by 
éefendant Chapman denying all of plaintiff's avermenta. Defend- 
ant Cole wae defaulted and defendant Horwitz was not served. 
There was a jury trial which resulted in s verdict and judge 
ment in favor of defendants, from which plaintiff has appealed. 

The evidence shows that in the early part of the year 
1920 plaintiff made sundry sales of merchandise to defendants, 
deing business under the nome of Co-Gperative Packing Company, 
at 4547 South Ashiand Avenue im Chicago. The last of these 
transactions took vlace April #26, 1920. The partnership between 
defendants wae dissolved April 14, 1920, by the withdrawal of 
Chapman, who seld his interest to defendanta Cole and Horwitz. 
Chapman gave a general bit somewhat indefinite notice of the 
dissolution by publishing a notice in a Chicago evening paper 
on April 22 and 23, 192%, to the effect that he had sold his 


meat market at 4547 South Ashland Aveme, and would not be 
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"responsible for any debts contracted after April 21, 19270." 
This notice was never brought to the attention of plaintiff, 
who hed no knowledge of the dissolution until April 27, 1920. 
The sale and delivery of the goods wa alleged is undisputed. 
Appellant contends that the partnershiy ia prosumed 
to continue as to persons accustomed to dealing with the firm 
and contiming to do so after the dissolution in the absence 
of actual notice to such persons of the dissolution. This 
contention is supported by numerous sutherities, holding that 
a retiring partner can relieve simeelf from liability for firm 
ebligations to persone accustomed te desling with the firm and 
contimiuing to do so only by giving actual notice to such 
persons of his withdrawal from the firm. Arnold v. Hart, 176 





Til. 442; Holtgreve v. Wintker, 85 ide 470; WeNeil & Higgins 
So. Ve Hamlet, 215 Ill. Appe 501, The court should have 
granted plaintiff's motion for a new trial, as the evidence 
strongly tended io prove the liabilitw of the original partners 
and no actual notice of the firm dissolution was given te er 
received by plaintiff. 

The judgment of the Municipal Court is reversed 
and the case remanded. 


REVERSED AND REMANDED. 


Barnes, Pe Ise gud Gridley, des COACUIs 
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ANNA uonrzs, \ ff 
\eppediee, APPEAL FROM 3 
\ MUNICIPAL COURT 
VBo \ 
, QF CHICAGO. 
MARTIN STRUTZ, \ | * 
Appellént. 2, A ; 


f 


3 : iS - &*& ollie y 
+ Nw 


WR. JUSTICE MORRELL DELIVERED THE OPINION OF THE COURT. 


Plaintiff recovered a judgment by default for $1,000 
in the Municipal Court of Chicago on March 1, 1922. A motion 
to vacate the judgment was made March 2%, 1922, which was con- 
tinued until March 3, 1922. On the latter date the motion ens 
granted and the judgment set aside. Flaintiff has appealed 
from the order of Mareh 3, 1922, 

Under the Municipal Court Act this judgment wos sub- 
ject to be set aside on motion within thirty days after its 
rendition. Cahill's Statutes, Chapter 37, faragraph 409. The 
order of March 3, 1922, vacating the judgment was net final 
and therefore not appealable. 

The record shows that the appeal bond herein was 
signed/by piaintify'» attorney in his awn name and was not 
executed by plaintiff herself either in person or by atterney. 

The appeal must be dismissed for the reosons above 
indicated, and it is se ordered. 

APPEAL DISMISSED. 


Barnes, P. Je, and Graddiey, Jo, concur, 
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MA. PREGIDING JUSTIC’ THOMBON delivered the opinion 


ef the court. 


By this appeal the dofendente, John &. Swarts and 
Cara A, Swartz, hie wife, sesk te reverse a dearee of the 
Circuit Court ef Cook County, setting aside giftea ef bonds 
to the valve of about $12,000.00, which Mary ¥, Swertz made 
to the said defendants, on the ground that at the time these 
gifts were made, Mary F, Swarts was mentally incompetent to 


make a gift. 


Thomas B. Swartz, to whom we shall refer ae Dr. 
Swart2, end Mary F. Swarts were hbueband and wife, Dr. Swarts 
died February 1, 1916, leaving a will in whieh he bequeathed 
all of his estate to his wile, pat providing that in case 
she should not survive him, or in the event of her death 
within one year after hie death, and as the result of an 
aecident causing his own death, a11 his property should go 


to John =, Swartz, who was his brother, 


Mary ¥. Swarts died in the latter part of September, 


1916, without leaving a will, er only heirs at law and next 
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her brother, 


of kin were her sister, Julia f, Hughes end /dwin J, Fort, 
both of them being complainants in the case at bar. 


On Mereh 14, 1916, Mary FP. Swarts wae aprointed 
executrix of theestateof Dr. Swartz, by the Probate Court of 
Cook County. The gifte which the bill sought to set aside 
were made by Mary F, Swarts to her brothereinelaw John &, 
Swartz and his wife Cora A. Swartz, in July, 1916. 


In the course of the preeentation of the evidence 
submitted te the court in behalf of the complainants, Kre. 
Hughes and Er. Fort, each took the stand and testified, over 
the objection of the defendents. The court admittec their 
testimony, subject to the cbjection, Thi» ruling ef the 
court has been aseigned as error, the defendants contending 
that by virtue of the provisions of Seetion 2 of Chapter 51 
of the illinois Statutes, the complainants Mrs. Huchers and 
tir, Fort were incompetent te testify to any mattera except 
such os Occurred after the death of Mre. Swarts. In our 
Opinion, there is nething in the section of the statutes 
referred to, rendering these witnesses incompetent in any 
respect. Of course, lirs. Hughes and Nr. Yert were both directe 
ly interested in the event of the suit at bar, end among the 
parties defenient was one who is defending ae administrator 
of a deceased person, namely, John #, Swartz, Administrator 
Se bonis non with the Will annexed, of the Eetate of Thomas 8, 
Swartz, Deceased, Hut, the statute does noi apply to ail cases 
where there are parties in interest as complainants or dofendante, 
who are offered ae witnesses, end there is some party, nominally 


on the other side of the cave, defending or suing ae an adminis- 
trator, in order that the statute shall apply and render such 


parties in interest incompetent as to matters eecurring prior 
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to the death of the deceased persen in question, it must appear 
that their intererts are sdverse to the interests of the estate, 
an the adwinietrator of which the other party is suing or dee 
fending. As wae said by our Supreme Court in Fleming v. Mills, 
182 Ill. 464, 4703 *The etatute * * # relates to proceedings 
wherein the decision sought by the party so testifying wouid 
tend to reduce or impair the estate, and does not relate te 

the relative righte of heire or divisees as to the distribution 
of an estate in proceedings by which the estate itself ia in 

no event to be reduced or impaired," guoting with approval 

from Figg v. Garroll, 39 Ill. 20%, In atating the theory of 
this statute, our Supreme Co.rt further said that it wae based 
on the preposition that, inasmuch as the mouth of the dec4eared 
is closed by death, the mouth of the living, "who asserts a 
Claim against the dead* shail be clesed by law, ln re Eetate of 
Meher, £210 i1i. 160, 170. din the case at bar, sll of the 
property of Dr. Swartz,making up hie Sstete, wee vested in his 
wife, and thie made up part of the subjectematter of the gifts 
which she is alleged te have made te the defendants, John &. 
Swartz and his wife. It is the sentention of the complainantea 
that Vary ©. Swartz wae mentally incompetent to make those gifte 
and they seek to set them aside for thet reason, thus restoring 
the property te the “state of Mary ¥. Swarts, in whinh event, 

it would pase to the complainants, “re. Maghes and Kr, Fert, 

as her heirs ai law. thile these two witnesses, parties come 
plainant, are parties in interert, their interest is not adverse 
te the Estate of Ur. Swartz nor to the Aéministrater of that 
Eetate and they, therefore, are not rendered incompetent te 
testify by reason ef any provision of See. 3 of the Evidence 


Aet, because John B. Swarts was defending ae sdministrater de 


bonis non with the will annexed of the state of Dr, Swartz. 



















~~ 


oe seeges seem Fh see taning si reeveq ieee a asta ‘te agave’ axe ot 
: : sofeten on he tues? ae elk ae ee ote atnoredal thet ast 


eBSEaR oY ieee on tk ite ae chee es er oan ae “ 
eauiaetmete oF eedated 9 # wbatege we" 08S hha 
Aivew quagtegaae oe ohne add ow dequde pabebes. . 
od s2siov ton sabh baw jetala Off atkeqat ta oesbeciat bao 
noijsdiateks oat 69 ax poundyib xo etind to abiylt gvidelon ooh 3 
mk wh ‘ners adedew oii Melor qd apeibsooerg ai otanns | 
Levirigus S#an gaitsKnh bexiagad <0 onwket og of dnwve 
to. yronie ead Brigada af, ate hth 88 addersed eI nas wom 
dread 28% ah dad) ohwe indian. Pe 0d ile aeateres (838 














x med valk konpte os Lincs. nested faa hapa ake ks 
Oe £8 0m andaut 








: . nt ieee, ould ae me wr ft 2 bones +k oor or pa 
 wetastat enon ott Fa so Lead oep ane k as. at be east be ba ca 
oak ony oss ortam oF atreent. tii ane ayant Mt oust a a 





ole 


On the other hand, in connection with the testimony 
submitted in behalf of the defendonts, John %, Swartz and his 
wife took the stand and testified. The complainants objected 
to that testimony, exeenpt as it might relate to sonversations 
er transactions which had previously been testified to by the 
adverse parties in interest, ire. Hughes and (r. Fert, or to 
matters occurring after the death ofMary . Swarts. The court 
aleo admitted this evidence, subject to objection, «mui in this 
we are of the opinion the aourt erred, Admitiedly, John &. 

Swarts end Cora A, Swarts were parties te the suit and persone 
directly interested in its outcome, And, from the facte thus 

far referred to, it seems equally clear that their interest wae 
directly adverse te the interests of the estate of Mary F. Swerte, 
deceased, the xdminiretrator of which war one ef the parties suing. 
That being the case, they were incompetent to testify with the 


excestion noted, 


At the beginning of the hearing of thie case, by the 
trial eourt, the complainants introduced in evidences certain 
interrogateries, whieh hed been filed by then with their biil 
of complaint, and which they kad ealled upon the defendants to 
anewer; and also the answers thereto, duly filed by the defende 
ants. in there answers the defendente set forth thet on vay 24, 
1916, Mary F. Swartz, at the office of the Phospho-Albumen Company, 
whieh was a company in which Dr. Swartz and hie brother, John &. 
Swartz, were engaged in tusinese for many years prior te the 
doctor's death, hended Corsa A, Swartz o peckage requesting her 
to put it in the safe ae she did not like te have it in the 
house, and that, pursuant te this request, Tora A, Swarts did 20; 
that on the following day, at the sare place, Mery F. Swarts 
talked with John @. Swarts, telling him that the packsge she 


hed given Sore A, Swartz the day before, contained $500.0 in 
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' 
gurrency and “is to be here if anything happene to me," to 
whieh John §&, Gwarts anewereds; “Ali vight, Hary, i will 

take care of it;” that on the last mentioned day, when Mary 

¥. Swartz was at the office of the Company, she asked John 

BR. Swartz if he weald do her a fever and he replied that he 
would do anything he could fer her, whereupon, she gaid that 
she wanted to bring down her bends and securities and Leave 
them in hie care, so thet if anything huppened to her at any 
time, they would be safe, and he would know what te do with 
them, to whieh he replied "All right, - If you will make out 

@ list in your own hand writing and bring the list and securieg 
ties to me, i will put them in my safety box in the bank; * 

thet on the following day she brought these bonds snd securie 
ties to John B, Swartz at the effice of the Company, and put 
then in bis possession, enying; “I want you te hove there 

fer use in your business ond safe keeping, so that if anything 
happens to me they will be safe;"* thai on June 2, 1916, John i. 
Swarts telked with Mary FY, Swarte, in her heme, asking her what 
he should de with the $500.00 he had in the safe, end the late 
ter told Aim to keep it until she wanted it, end that she fure 
ther inetructed him to gut it in the bank in his own name. 


br. and Mrs, Swarte lived in en apartment, in the City 
ef Chicago, at the time ef the deetor's death, and after that 
event, she continued to live in the same apartment, from Februe 
ary 1916, until June of that year, snd during this time she was 
living slene and empleying ne help. ©n June 8, 1916, she went 
to vielt her brother, Rdwin J. Port, at his home in Brooklyn, 
Wew York, 


Under date of July 19, 1916, Mary #. Swarts, while 


in the east, wrete her sistereinelaw, Cora A, Swartz, ae follows: 
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“My dear Sister Coraj- 
i send you thie note for the reason 
that after careful and deliberate consideration, I dae 
sire that the three One Thoueand Dollar bondr, two thie 
cago City Railway and one Qwift, which i own ond which 
were bought with the life insurance whieh came to me at 
the death of my husbend, the late Thomee 3%. Swarts, from 
the National Union, etc., be transferred to you, Sern %, 
Swarta, to have snd to bold in fee simple forever. This 
policy was made payable direct to me, Mary F. Swartz, his 
wife, and wo it seems to me in not «x part of his estate, 
but belonge to me, Trusting that this transfer ean be 
legally made without my presence, but on this order, end 
that it will be acceptable to you, 1 am, with sincere 


affection, your sister, 
MARY F. SWARTZ." 


“mder date of July 24, 1916, vary F. Swarts wrote 


her brothereinelaw, John ®. Swarts, the following letter: 


“Huntington, Li. New York. 
July 24, 1916, 
“Dear Brotherje 
Since writing you the last time Lf have 

beet thinking a great deal about the future and the 
disposition of my property. You may not knew, but 
at ie true, that sinese the death of our children 
the werla hes had few attractions for me, but bee 
gause Of my desr husband, I have kept up social ree 
lations to some extent; now that he is gone I have 
abeolutely no desire to continue them at all. i 
have been thinking of taking a step that may net 
meet with your appreval, ‘ut whieh I heve talked 
over with brother @d. and to which he expressed his 
entire approval, #0 it need net be a cause of any 
anxiety to you or your wife. My health is greatly 
impreved, in faet is better than forfive yesre or 
more, it is sy desire te work at something. This 
may seam atrange te people who de not understand 
what I heave hed to endure the last twelve years, 1 
believe that steady employment ic the only panacea 
for such sorrows ae mine have been. 

So long as i am well my needs are not great and 
i prefer to be unhampered, it wan the desire of my 
husband to do for you and your wife in such a way 
ae te insure you en. independent living and provide 
for your future without rebbing me. I did not quite 
understand it all at first but after some thought I 
have concluded that the property that i placed with 
you for safe keeping before i left home might better 
be given to you ang Your wife outright, on one cone 
diticn, i.e. that if the time should come when I om 
unable to previde for my own needs, that you will do 
80 and see to it that i am buried in the family let 
in the place reserved for me between Irene and ay 
husbane, 

' Believing that you will be more than willing to 
erent this, ond in censideration of the faet that the 
Phosphe-Albumen business was transferred in entirety 
to you, it is my desire that the three $1,000 bonds 
which were bo't with the insurence from the National 
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Union, which policy wan made payable to me direct, 
not to the estate, said three bonds being the two 
Ghiesge City Railway and one Swift, each (1000 bends 
be given to your wife, Cora %. Swarts, in fee simple. 
In addition dt is my desire that this be supplemented 
by the proceeds of three of the St.Lewrense Pulp and 
Lumber bonds which mature Feb. ist, 1917, The ree 
mainder of gai d es - the bulk of which is ree 
presented by six other $1,00 bends, is hereby given 
te you, John & Swarts. 

In explenation i desire you to underetand that 
tinee the marriage of your brother end myeelf, my 
@axninga by téaching in the vublis echeole amounted 
to $3,000, and more, therefore I have coneidered 
that ameunt aa my own and net an inheritance from 
him, and singe this amount Six Theucand represents 
the woman's portion » thic much ehell be pleeed die 
reet in her haonde, 

I as under ne obligations te any one in the world; 
ail e¢leims againet the onstate of my late husband hove 
been paid snd T understand there is nothing to prevent 
my disposing of my own property in sactordance with my 
own Wishes, exo*ept that an accounting be made te the 
Juége of the Probate Court on the l4th of Mar, 1917. 

iy large trunk, sewing machine & » few other 
argicles which you have im your portestion please hold 
until further inotructions. fhe eleook, ship te 1.4, 
Hoag, i have written to him in regard to it, the ree 
mainder to J, Bh. Heag. 

i ge net yet know how leng £ shall be here but 
will let you know after a time, 

With leve, 
Your sieter, 
Bary F. Swarts, 
Bxecutrix of the ®state ef Thomas B. Swarts, 
Beseaged,* 


Under dnte of July 35, 1916, Core A, Swarte replied 
to the letter written to her by Mery F. Swerte on Fuly 19, aa 


follows: 


"Hear Sister Mary3- 

i received your little note yesterday 
and to aay that I was overwhelmed by your senerosi ty 
de putting it very wildly. iy first thoucht was that 
i gould not ascept such & magnifielent present frem 
you for fear that you might meed it. Gf course, it 
would be @ very comfortable thing to have the feeling 
that 1 had a few thousands of sy own in cane anything 
heppened to J... beseuse if he were gone the business 
would go, toe, end 1 would have nothing to keep me in 
my Old age. After thinking the matter over, 1 woudd 
like te put it in this way; that 1 will accept the 
present from you with the understanding that the bends 
will not be eeld or disposed of and if at any time in 
tae future you should need them, they will be returned 
te you .intact. Otherwise, will be held for my personal 
Use and thank you a theusend times for your great kinde 
mess in the matter, The legal part of it, J. will 
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talk over with Judge Blake tomorrow and see if anye 
thing is necessary beyond your letter, * * & 
With lots of love, I am, as ever 
Yours sister, 
(Signed) Cora A. Swartz. 


Under date of July 29, 1916, John &, Swartz ree 
plied to the letter from Mary F. Swartz, dated July 24, as follows: 


“July 29, 1916. 


Mrs. Mary F. Swarts, 
Brooklyn, W.Y. 


Dear Sisterie 


I received your letter of the 24th and to 
say that i was surprised is putting it mildly. iI did 
not answer imuediately as I thaught it best to think 
the matter over thoroughly and also get some compete 
ent advice on same before answering. I assure you 
that i appreciate your kindness ond generosity very 
much and after thinking the matter over and talking 
with Judge Blake on it, I came to the conclusion that 
iL could accept your offer and would comply fully with 
your wishea in the matter to the best of my ability 
and will be only too glad to be able to do anything 
that 1 can for you in any way that will make you feel 
happier and, at the same time will give you as little 
worry as possible, Judge Blake said he would fix up 
the papers according to your directions and wishes in 
the matter, and would send them to you for your approval 
if you still thought that was the proper thing to de, 
At the same time, I want you to understand that the 
securities and all property belonging to you will have 
my careful attention and at any time that you may need 
any of it, I will cheerfully turn same over to you. I 
will aleo agree to fulfill all your wishes as said be« 
fore and at any time that you would like to see me or 
need any assistance in any way, I would be very glad 
te come wherever you are and do the best I can to 
make you comfortable and happy. I will await your 
anewer before having Judge Blake draw up such papers 
as he thinks are necessary for our mutual protection. 

We are nearly through with your apartment and 
will send you a report on same just az soon as I can 
get things straightened out. In the meantime, as i 
eaid before, I have close to a thousand dollars in 
the bank of your money. It is drawing 3% interest end 
if, at any time, you need any of this money, if you 
will kindly let me know when and how much, i will be 
pleased to send same to you. I want you to feel that 
in me you have a brother that will do anything for 
you that is possible to save you trouble and worry 
of any kind, * * # 

Again assuring you that Cora ond I will do anye 
thing that we can to please you end thanking you for 
your kindness to us, I am, as ever 

Your affectionate brother, 
John ©. Swartz.* 
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It is the contention ef the complainants in suppert 
of the decree appealed from, that even though Mary F, Swartz 
be conaidered of sound mind, there were no completed gifts 
from her to John B. Swarts and his wife Cora A. Swarts, covere 
ing the property in quertion; that the letters ana oovrespend- 
ence are not sufficient to accomplish such gifte to either 
of the defendanteas that there was 20 proper and adequate accepte 
“wane of the slieged gifts on the part of the éefendents, ond 
that there was no delivery of the subjectematter of the alleged 
gift to Cora A, Swarts, to her during the lifetime of Mery 7. 
Swarts, end that, fer these reasons, it mast be held thet the 


gifte were not concumseted, 


Assuming the mental capacity of Mary F, Swarts to 
make the gifte in question, we are of the gpinion that they 
were fully conwamested, By her letter of July 24, ire. Swarte 
*hereby® gives to Sora A. Swartg and ‘ohn B. Swarta, *the prope 
erty that i placed vith you for safe keeping before I left 
home." The cendition imposed hy Mre. Swarts in that letter, 
Was in ne sense a condition precedent. She dees not say that 
she makes the gifta “to yau and your wife* on the condition 
that they will agree to do something, but rathes on the cone 
dition that the, will do something. Ine condition imposed 
is a condition subsequent, Nothing whatever is seid in the 
Letter ico indicate that her intention was that title to the 
property was not to pase, unless or until the doners entered 
into a contract te provide for the doner during her life time, 
and bury her body in compliance with hey expressed wishes, 
after her death. On the contrary, in writing John ©. Swarts, 
irs. Swarts saye that she hae concluded te give the property 


in question, “to you and your wife outright", om the condition 
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referred to, “believing you will be more than willing te grant 
this,” ‘That she intended to heave the title of the property 
vest immediately in the donee is further shown, when, in ree 
ferring to the part that is to go to John %, Swartz, after 

she has specified the bonds that are te go to Cora 8. Swarts, 
she says: “Zhe remainder, * * * ia hereby given to you.” 


We vregarc the replies of Corsa A. Swarts and iJshn &, 
Swarts to the letters of irs. Gwarte as unqualified acceptances 
of the gifts. in these replies they agree to the terme of the 
condition imposed on the gifte by ihe denor and agscure her 
that the property will be kept in_tact, snd that they will meet 
any needs she may have anda that the property will always be 


available for such purposes, 


in order to constitute a valid gift in presenti, there 
mast be an absolute delivery of the subjectematter of the gift 
without conditions, ar to the vesting of the title, but a pree 
mise made by the cones, not as a condition affecting the dee 
livery of the title, bul pursuant thereto, and consistent with 
delivery, such as the payment of interest or annuitice, doen not 
invalidate the gift nor affect the pancing of the title. Thie 


was the belding of our dupreme Jourt in Beatty ve. Jestern College, 





177 Lil. 880, whore facts were involved which were analogous to 
those presented by the record in the cace at bar. The court 
referred to x number ef cassa and anong them, Young v. Young, 
80 N.Y. 42%, quoting from the latter case with appreval as follows: 
"If an absolute delivery of the bonds te the 
donee, with intent te pans the title wae made out, 
the donor reserving only the right to look to the 


donee for theintcrest, the transaction may be suse 
tained as an exoouted gift,” 
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In Seavey v. Senvey, 50 111, App, 625, the court 
quotes from Gchoeler On fersonal Property, with eppreval, as 
follows; 

"“Gertain reservations annexed to a gift by a 

donor have been deemed quite consistent with the 
purpose of gratuitous transfer, There may be a 
gift, notwithstanding the donor reserves the right 
te obtain or receive some kind of personal prefit 
or benefit out of the transfer, 28 in the inetence 
of a gift of money, with the reservation by way of 
interest," 

We are of the opinion that under all the fsaete ine 
volved in the exse at bar, after the writing of the lettere 
of July 19 and 24, by Vre. Owarte, the possession by John %. 
Swarts of the bonds given to hie wife, wac not the possession 
of an agent for the doner but ef a trustee for the donee. 

At the time these gifte were made the property involved was 


already in the posseawion of Jonn E, Swarts for safe kerping. 


fo gonstitute an effectual gift inter yivos, there 
must be delivery, tut the delivery nead not be an actual dee 
livery te the denee, but it way be eenstructive. if, by the 
delivery mace, the doner places the property which ie the 
subject-matter of the gift, entirely out of her control, and 
Clear intention is manifested that the mubjectematter of the 
gift, in the hends of a third person is to be olaced in the 
poresession of the donee, by the fermer, there ifn x sufficient 
delivery. Such wes the ense of Seavey ve. Sesvey, supra, where 
the court held that the delivery of the notes by the dener to 
his son, to he, by the latter, divided between hie two daughtere, 
subject to the dener reseiving the interest curing his life, 
wae @ euffiecient delivery to the daughters -io ecnetitute and 


effectual gift inter vives. Counsel fer the complainants call 


our attention to the case of Telford v. Patton, 144 I11. 611, 
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in which the court says? 


“Where a delivery in made to a third party, 
in ordar that the latter may deliver the subject 
of the gift to the donee was agent of the doner, 
the gift is not completed until there is an actual 
delivery to the donee; ond, until ihe gift is come 
pleted by delivery, the donor can revoke the agent's 
authority and renume poeseaeion of the gift." 

But, in the case at har, Mre. Swartz did not make delivery, of 
the bonds given to Core A, Swarts, to John BR. Swartz “in order 
that the latter may deliver the subject of the gift to the denee 
ae agent of the donor." But the subjectematter of the gift 
being already in the possession of ‘chi B, Swarts for safe keepe 
ing, the doner, rs, Saris, made an absolute ani unequivocal 
gift of the six bends in question to Cora A. Dwarts, and by 
virtue of such gift, it became the duty of John BE. Swartz te 
deliver these bends to hie wife, and until he did se he held 
then in trust for her, in the case last referred to, the court 
further says: 

"Where a delivery is to # third person as trustes 
for the donee, ond not as agent for the donor, wich 
delivery completers the gift, and the death of the donor 
will nat revoke it; but, to mske out such a ose, the 
sireumetences should show a full relinquishment of 
dosinion bver the property to the trustee for the pure 
poses of the trust,” 

It ie our opinion that, in the cace at bar, the facta 
show such a complete relinguiehuent of deminion over the six 
bonds given to Sora A. Swartz, as to constitute John &. Swarts 
a trustee of these vonds for her, enti  rufficiert censtructive 
@elivery of the bonds to her ag to conetitute o complete gift 


inter vivog as te these bonds, 


The main question involved on this appea} concerns 
the mental competeney of ure. Swartg to make the gifts which 


the triai court set uside, In the decree appealed from, the 
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eourt found that prior to July 19, 1916, ond on that date, end at 
all times thereafter, until her death en September 24, 1916, 
Bre, Swarts wee dominated by the delusion thet the rherepho- 
Albumen {o, needed money and wae in financial diffieulties and 
that fohn ©. Swartz and Core A. Swarts needed money, although 
there was, in fact, no bowie for such ideas on her part; that 
Hrs. Swarte thought that the defendante John 3. Swarts, and 
Cora A. Swarts, ought to have her oaney and that she should 
sucfifice it, and she wan therefere dominated by the insane 
delusion that she should efface, dupreeiate and eaerifice here 
self, snd thet thie delusion eaueed her to sitempt te give and 
convey her property to the defendants. By the Geeree appealed 
from, the tm al court canceled, set aside, and declared the 
gifts void becsure of the mental incapecity of the donor, Mary 
¥, Swertgs, It ia the contention of the defendants in support 
of their appeal, that the evidence in the record is wholly ine 


suffbeient te sustain the decree. 


In eommenting apon the lew appliceble te the facte 
involved in the case at bar, complainants inveke the rule apolle 
table to the making of contracts, and contend that in order te 
establish the mental capacity of Nra. Swartg to make the gifte 
in question, it must te shown that ehe wae able te comprehend 
the meaning and «effect of the transactions and that she wae 
capable of exercising her will in connection with then. As 
held in Heiligenstein v. Schlotterbeck, 00 I1i, 206, the tent 
of mental capacity necessary to make @ Walid deed, is that the 
@ranter be capable of understanding in « reasonable senner the 
Mature and effect of the eet in which he is engaged, Tne deeds 


involved in that case were sought to be set eeide, im part, on 
the ground of the mental ineapacity, ef the donor to amecute 


them. They were not exeouted in connection with enler of the 
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property involved or sinilar transnotions, tut reeited a cone 
tideration of one doliar and love and affection, and were in 
the neture of gifts. fimilerly, there ie no contract invele 
ved in the case et bar and in our spinion the test of mental 
capacity to be applied ir the one laid down by the court in 
the comee above cited. The burden of preof wan of course upon 
the complainants, to show that the dener, Ars, Swartaz, wae 
mentally incompetent to wake the gifte ot the time they were 


alleged to have been made, 


br. and Mra. Swartz had two children, beth daughters. 
In Decenber 1903, when these daughters were eveut fifteen and 
eighteen years of age, respectively, they, together with a 
eister of irs, Swertz, lost their lives in the Lrequcie Thestre 
fire in Chienge, At the time of her death, the body of ire, 
Swarts wae found in the Potomac River, near the Woaubington 


Ratate at Ut. Vernon, Virginia. 


ihe substance of the testimony sutmitied in behalf 
of complainants was as foblows: Frevicus to the loses of her 
children, Krs, Swartz head beer etrong, healthy and cheerful, 
wat after that time she was quite depressed, Fort received 
m Letter from ors. Swartz on May 7, 1916, in which she said 
she was sending hin some bonds to put on the market through 
hie bank ox a broker, on the sale of which she expressed the 
Roepe of realizing about $5,000.00, he explains that it would not 
have been necessary te bother the witness but there hed been 
"a little difficulty here which the mieiness wee patcing through, 
making it advisable to hide thie transaction for a short time. * 
She assured hin that therewhe no emuse for werry and that nothe 
ing illegel had been done. Ghe stated that she would send the 


bonds on the following “onday.morning. Just before he renciy-d 
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this letter Fort received two telegrams from his sister Mre, 
Swatts, both deted the same cay as the letter. The first 
acked him to raise $8,000.00 for her at 6% on the best 
security and the eecond advised him that $5,000.00 would be 
enough, A little later than this Ke received two talegrams, - 
one was dated May 29, end wee as follower; 
“Dr. Helmes and Judge Blake say Kary suet be 
placed in an asylum, either public or private. You 


are the only ome te make proper arrangements. 
LESTER P. HOAG.* 


fhe second one woe not dated. it reade age fellows: 


“Wary's mental condition worse, We think 
it neceseary that you ceme at sneer. 
Mr. Lester FP, Hong, 
J. B. Swarts.” 

Yeag wee a distant cousin ef the witness and his 
sister Mary Ff. Swarts. Port testified that on receipt ef 
these telegrams, he went te Chicage, arriving on Yay 30; that 
he went to the effiee of Jehn 4, Swartz, whe telé him that the 
mental esndition of Mre, Swarts was very bad, snd he was afreia 
ghe might do something deecperate anid that ne had a tan co te 
her flat frequently te keep an eye on her anc see that abe did 
not injure herself, He testified that Hra, Cora A. Swarts wae 
present curing part of this conversation, end thet John &. 
Swarts further told him 9n this occasiea that Urs. Swarts had 
recentiy been to the office with s package of seney, insisting 
that Sera a, Swarts wes in serious trouble anc that she brought 
the money end geve it to her to belp her out of the trouble. 
The witness further teatified that Ure. Swarts never gent him 
the bends reforred te in her letter of Yay 27; that when he 


reached Chicage she explained ihat it had been impreasared upon 


her that *I did very wrong when I sent taem to you,” Apparently, 
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ty thie remark, referring to the telegram, At thin time 
the witnese siayed et the home of Wre, warts until June 
and, when she aecospanied him beek to hin home in Breoklyn. 
wring the tise the elinees wae ot her home, Nre, Swarts 
told him that efter her husband's depth she havc given her 
bonds and practically all of ber proverty te Jom &. Swarts 
for eafe keeping. The witness alse teebified that ne hed 
Visited his sister early in April 1915 (prosamably he meant 
1926, for it wee after the death of br. Swarts) and at that 
time hic sister told Kim she ean having trouble with John 
ever her husband's estate; that the doctor wanted her te have 
an income fro. the Sompany of at lenet $50.00 a month, which 
would give her enough to live on with the ineae ahe might 
get from the property she had; that Jebn claimed there wae 
no income from the etedk in the company, which ahe thought 
eae not true because hor husband hed elways drawn an ineore 
from the ehusineea; that she stated she theught thet John 
was trying to everereach her and get cosrection of her pree 
perty end thrt he did set care if she wraunabdleta support 
hereelf so iong se he got along. fhe witness identified 

@ letter received from John 4%, Swarts, dated voy 24, 1916, im 
whieh the latter says that for the past week hie sleter hue 
not been in very good khemlih; ibat ene er twe days she teoned 
te be off mentally; that the writer had aitesptied to heve 
re. Hughes come up frow Valparaiso, but tbat she had not 
seen fit to some; that be woulé notify Fert if thinge grew 
woree and keep him ported, and he suggeeted that Fort write 
hie sleter and esk her to cone end make him a visits; thet 
ure, Gwarte was better on the day the letter was written 
and thet the writer had hed a talk with her and she seemed 
to be e211 right aguin, in that letter /ehn ", Swarts exe 


pressed the feeling that Ure,.Swerts ought net to be sllewed 
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to remain in her apariment alone, but that she insisted on 
eataying there; that he did not feel he ought to stand ail 
the responsibility of her condition if she grew worse; that 
without her knowledge he had requested her physician to enil 
and see her, which the physician did with the appearance of 
making # social emll; that he found her much better but felt 
she ought not to be left alone. The witness teetified that 
while hie sister was at bis home in Brooklyn, and leter in 
Huntington, Long Isiend, she helped his wife with the house} 
work, but was very quiet end reticent; that she alweyse ree 
fused to meet anybody who eslled, and that she had ne @oecial 
intercourse with anybody, not even hie family; that on twe 
or three occasions when she overslept, she aame dewn and 
eaid she had been locked in or she would have been down 
sooner; that the lock on her bedroom door wae on the inside; 
that after she had been with the witness end his family fer 
a short time she came to him, very much exeited, and stated 
that she must leave immcdietely, altheugh there hed been 
no trouble; that she war not certain where she was going; 
that upon his insistence, she stated that she was going to 
a hotel in New York for a few daye ani then, perhape, back 
te Shiesge; that she had already packed her trunk; that he 
took her to the railroad station and she explained to him 
that she wes not going inte the city on the same train he was, 
and thet she had a wuatter to attend to in the village, and . 
that she wanted to see an old lady she had met thore. She 
explained she was going into the oity on the next train. On 
the following day at his office Fort received a letter from 
ire, Swartz, dated at Huntington, explaining thet she had sot 


Gone inte New fork as she expected to but that she might ree 
main at Hunbington for some time, which "must be a secret be» 


tween you and me." She explained in the letter thet the only 
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thing which would call her to Chiesgo at that time would be 
the oere of her apartment; that John and Cora were willing 

to look after that. She asked that her weil might sontinue 
to be directed toa ber brother's and forwarded ty him te her 
at Wwatington, &.1. On the day following this, the witness 
waw bis sieter and she told him where she was loeated, end 
exclaimed that she wae aeting a6 & pernenel attendant to an 
elderly eousle whe were feeble and needed sare. Another 
letter te her brother wae introdueccd in evidenoe, dated July 
7, 1916, in which ahe tells her brother more abowt the people 
she ie staying with. Ghe says thet she ie relieved to know 
that ke deos not feel that for her io take such m podition 
hae bumilietedc Kim; that housework in very healthful for her 
but that she will set keep it up lenmg; thet she cannot be 
content without work of some kind and before leng will try 

to secure “esugh = oositicon es you and I talked of.” fhe 
agrures her brother of her appreeiation af Sie kindnese, and 
that the few weeks spent ot bie home will be a memory full of 
joy ag lengome she Lives. the mentions seme erticlers of 
jewelry whe wants to give the children and «eske if they will be 
@eoeptatie, then adding, “Speak sleinly, for vhaterer ia said 
Will never he repesied*; she sends love te her brother's 
family ond asks him to keep a goedly supply fer himself as he 
ie the nearest to her of anyene in this werld. The witness 
tentified that the position he wed bie siater hed telked ever 
wae that «ef » matron in a hospital er something of thet sort. 


Under date of July 16, 1034, fro. Swarts wrete her 
brother, saying ehe wanted to ace him on important Susiness 
and seating Bim to some some time whesc it would be convenient 


for her t+ come to his affice., YVort testified that ahe enlled 
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a day ox two later and urged ker brother to join the Tathelie 
Vhurch, saying thet ehe hed been reading end studying with 

that in view. The whtness expreese? gurprise, ao re, Swarts 
had always been e@ strong freebyterias. The pecple rhe was then 
working for were not Ostholiges. The wlinese deaeribed with 
some detail the talk he had with hig rister on this matter, 
There are alee several Lettere from “ra. Swarts to ber brether 
in the regerd, in whieh she mentions thie munject. in ome of 
them ahe telin his that ehe “was too precipitate in salting 

an absolute etatement me toe the step shieh 1 have been aontene 


plating.* 


Under date ef (eptember 19, 1916, #vrt received a 
letter fron Ara. Swarte referring to a letter whieh he hed 
reseived frou Johmn EB. Swarts aigut whieh Fert hac written her, 
anég saying that she thinks Lt is better te let it go oe 44 ie 
for awhile *i Ge nei understand and told him wo. I have dee 
¢ided te go home and find out." fhe then telia her brether 
im thie letter thai she Le planning t¢ leave Sontingten on 
the following Twesday, taking a train to the Fennsylvania 
Gepet in Bew York, where she expects to oo om, by way of 
Yashington; thet ehe underetands that the traine make clese 
eonmmections in Yew Yerk «nd that it would not be fair te ask 
him to come and see her. ithe again thanks him for hie kinde 
nesk, andi mnkee reference te sie ehildren and family end other 
things. the letter fron John B, Swarte to “ort, to whieh ure, 
Swertes makes reference end on whieh she makes eome coment, 
wae one dated September 14, 1916, in which dJskhn E. Swarts telie 
Port that the leet letter or twe he nae received from Mary had 
uo% been quite clear; thet in one of them she asked J, BE, Gwarts 
te send ker savings account, amsunting to about $865.00 to Fort 


wa that the latter eould put it in « savings bank in the east 
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where he might have it for her uee if she needed 1%. @ohn ". 
‘Swarts explaine that te withdraw the account immediately 
would eooasion the lose of some interest tat thet hy ie wille 
ing to send it on if Tort thinke best, He oleo explains that 
come daye previous he had reeclved a box containing some of 
ira. Swarts* alothes, without any direetione or explanations, 
Fert testified that sbeut the tine he received hie sister's 
letter ef September 19, whe came in to see him end ewid that 
John 8, Gwarts hed been writing her; that she did sot know 
what he was doing er trying to do with her property snd she 
was going te find out. Fort teetified further that in the 
early part of Auguet, 1816, hie vister came to bis offiee and 
wented to borrow €1006.00 right away, end he said he would 
send it to her, He did go the next day, snd that worming © » 
he had « note frou her finding feult with nim fer not reape 
ing hie premise. He testified that hie sister gave him » note 


for the amount, elthoeugh she never cashed the cheak. 


Under date of July 15, 19164, Nre. Swarts wrete ao 
letter to John BR. Swarts expressing her regret that certain 
bonds she hed asked him to #e11 hed net been disposed of, 

She ndide, that sinee she needs more ready money wery urgently, 
he may plece on the market at onee ceortsin ether bends she 
mentione and which were emeng thoee left im tie care before 


ehe want east, and fortard the preeseds te her. 


Under date of Auguet 10, 1916, she wrete te John 
EH. Swarte, saying thet ehe had boon gomewhst under the weather 
wat expected to be hereelf in « dey or se, adding, *recently 
i heave been in eo auch better health than before in several 
yeare, thet I begen te think that it eas unnecessary to use 
any partioular cere.* In thie letter she also asks ehother 


he thinks it woold be right te send her savingr account to 


Ps PUR eee WO) 


oe miko’ wth hoheen site bowl bad soa net at ard | phn on eee 











ant tin at eit dust oad thorerat fees .) soe ‘ou Spe five 
ante sntelyne we iy deed wars pret + "9 a ome ani ~~ 


atidide’ dik bovinew od eke ole Iwo sonia en fe . 
tale ken jee mid ge0 OF nf oR ain m4 aadioosqns te : wd a 
 eeeee Pew. bin ge test pes ade kew ome hath al * n a | 
odin bry Yrocone “od dike ab a wags 8 Poy saw bal paste 
edd Mk fests wodiawt DoubLoees Sue sie anit of ymten 
hee aed¥te abt oF wmay taseis abd Axes steageh te ne ghee 


‘Dian of hen: om: agi: 00 ipl 















ate x aie ome totete wh dado to A ate ait oe he : 
eitonsis walt aedtee women ade deste a Wh ‘ 


, et qed & masaress set sa apt goa eo none.) 
ot wed ween whet al fot eases? amon ed Aoktw baw 8 ORO 
. | ont ae bowen “it ena ay wet mane ae 


iho. ad stow we wider ok mga ato shee | 
sebbinu, wt webscas Susheonem ee Jeol ati oat wee oe " kal - 
| btgeany®, ssn yen in a ane OM 





@fle 


her brother, fidwin J. Fort, eo that he may use it for her 


in case "sicknewe oy othor miefortune overtake ma,” 


Under date of Auguel 30, 19126, whe wrote John if, 
Swarts another ietter, Che bad heard from hin that his wife 
head been 11] but wae improving end she gaye; “Should you 
need ready cavhk and there ie amy available of what I placed 
in your care, feel perfectly frea to use it ae you tee Tite 
two physicians and 2 nuree cause a good deal of expense, i 
realise. I am greantly improved in health seiner coming east,<« 
on better im fact than in several yearé end feel eure that I 


om intoreaaing ia weight, “ 


Gompleainents introduced in evidenes the deposition 
of Hosalie Samsie, in whose employ “re, Swarts was after Leave 
ing the home of her brother in the summer of 1916. Nre. Gammis 
testified thet ire, Swartz onlied on ber on Jane 28, 190246, «nd 
that at thet time the engeged her as a house keepers that ore. 
Swarts remained in the home of the witness in that ecapmei ty 
until September 20, 1016, reaviving » eompeneation of $25.00 
& month; that ire, Swarts wae « sodel house keeper, doing ail 
kinds of house work very intelligently; that on September 26, 
1916, rs, Swarts said that it wes imperative that che leave; 
that she seid she wer going to Yashingtems that during the 
time she lived with the witnees she never said snything abeut 
her affaires, thet her vork vas perfect, and thet ehe never ene 
gaged in sonverention except to ask the witness whet she wanted 
Gone; that she wae » verfect lady anc thet she never absented 
hereelf frem the house; that no ane onlled on her during that 
summer; that she wrote many lettere and received wany, This 
witnens was not asked to give her opinion as to the mental eone 
tition of ire. Owartz, elthough it wae during the tise she wae 


living with the witness that More. Swarts wrote the letters pure 
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porting to make the gifte in question. 


{he complainants called Core A, Swarts as o witness 
and ghe testified that Mary ¥.GWarts did cot ewe her eny menay 
at any time after the death of br, Swarts, 


Mire, Hughes teetified mbetantially the eae as 
her brother 414 with regard to the conditien of Hre, Swarts 
vafore and after the loss of her children, rs. Swerts wes 
in « saniterium for seversl weeks in 1904, ond “re. Bughes 
testified that she told her that while she was at the sanke 
tearium the nurse hed te take gean « to keep her in far she 
would have drewned herself, if sie hed hed e chances; that che 
hed sothimg to live fer since she lest her children. che 
further testified that at the time of the death ef br, Qwertz, 
hia wife seemed te be entirely broken down; that #he did not 
vee her from thet time until the laet of Bay, at which tine 
kre, Swerte called the witness up three times during the 
seme night, efter aidnicht, wanting te borrew 28,000.00, mge 
gesting that the wituess couid mortgage her house or cet the 
money from the bank emi bring it to her the next morning; 
thet om the fcllewing day she received e telegram from her 
sister teading: “You suet come, I murt wee you"; thet she 
went to Chicagd end saw her sister that day and the Latter 
wanted her to witnese e paper to the affeet that Jahn =, 
Swarts wae not capable of running the tueiness of the eompany, 
and che asked the witness if she had brought the money she 
wanted, snd the witmese gaid she bed not, whereupen, she 
wanted to know if she could not give her the $8,600.00 as 
mon se the witness got home, and added, thai if ahe scent 
her §56,00 thet would @0; that she wanted the money to help 
are, ¢, 8, Swartz out of some trouble; that the witnese asked 


her what the trouble was «nd she said she did sot knew; thet 
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the witness did net see the paper above referred te; tot 

are, Seyrtizg teid her on the ocrnsion of this visit, that she 
had rend in the Snleago “examiner thet the witness had eaid 
something ageinet the charaeter of Ure. Swarta's deceased 
daughter, Hargarets that the witness told her thet she had 
dene nething of the kind, whereupen, she said; "Well then, 
that's all right®; thet Ere. Swarts did net want the witnees 
te stey lenger then over might, tut thet she asked her to Let 
her daughter, who had accompanied her mother, reseain and that 
the witness returned homes and Ber daughter rengined until the 
felliewing Wednesday. Urs. Hughes had tue mone in whem ore. 
Swarts seeme to have taken an interest. Apperently «he leaned 
her sister suas of fifty dellere cn several oecasions, and 

it aleo appears that ehe sent one of these sone pimilar smounts 
on one or two cocarmiens. Are. Hughes testified thet Core As 
Searts told her that Gary F. Swarts never cared anything fer 
her and she thought it etramge that ebe showld sive her 
$3,000.00. The compleinante offered in evidences a letter from 
Lr. Swarte to Mra. Baghee, dated Oecember 6, 1916, ehich was 
reesived in evidence over the ebjeetion of the defencenta, In 
our opinion, it was clearly incompetent and should net have 
been admitted, re. fugher testified further that in becenber, 
1935, up te which time Ur, Gwarts hed head im hie sosseseion 
$5,060.00, in bonde belonging to the witness, apparently fer 
gate keeping, Mary *. Swarts wrete her and told her ghe was 
afveale te have the Qoeter keep the bende longer, end asked her 
6®@ geome up and get thes, She also testified thet ire, bwarts 
hac Besa principal ef a publie school in Chicage for years; 
that she hed oc tembere of her-om family Living in Chieage, 
end tint after her marriage she had always lived waong her 


musband's relatives. 
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A lire, Ackers testified she had known Mrs. Swarts 
for 25 years, and had seen her onee or twice a week up to 
1908, when she soved away from Thicago, after which ghe came 
te Chicago every year; that after the lors of her children, 
she noticed Wre. Gwarte was getting very peculiar; that in 
talking of her children ehe enid she thought they were doing 
the seme things “up there as they would be doing on earth; 
that Barjerie would be going on with her musie and Irene 
would be in sehool © * * That is about all I eaw*; that she 
was a very reticent woman at all times about talking of here 
self or her children, both before and efter the fire. Whie 
witnese visited re. Swartz at the time ehe was in the sanie 
tariun, and she teatified thet at that time fre, Swarta, in 
the absence of the nurse, "looked out kind of ecrazy* and 
eaid they were going to take everything from Ur, Swartz ead 
get everything he had, end were never going to let her out; 
that after she left the saniterium snd ap to 1908, Wre. Swarts 
wae very melancholy; that ehe told the witness her only sale 
vation was to do her own work and net have # servant,- that 
ghe could net sit dewn and think. Ure, Swarts wae ea very 
setive church woman, secupying the varicus offices in the 
Woman's Seciety at different timee, ond her activities in 
this comnection seemed to increase rather than diminish after 
the lowe of her children, Mre. Ackere tectified te a eonvere 
sation which she ha¢ with her, in which she talked about the 
childgren,anc where they might be, and the witness expressed 
the wish that she might be more sure of “the after Life®, 
and Mrs. Swarts replied; "I am; i know.* fhe further testi- 
fied that she saw urs. Swarte in the summer of 1914, probably 
twice, and that she then seemed to be getting stranger, buat 


she could not meme and particular thing; thet her epeech was 
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oabe 
rational, and she teok care of her affaires. 


br, Willinm G. Stearns tertified that he had made a 
specialty of mental and nervous diseases and that he had 
formerly had charge of a ranitarium at Lake Geneva; that Dr. 
Swarts had been a friend of his, and that at hire request he 
hed viveited Mre, Swarts during the spring following the Iree 
quois Pire, and that on hie recommendation tre. Swartz went 
to the sanitarium and remained about four weeks. He dese 
eribed her condition at the time he examined her and said 
that it was typieral of acute melancholia, The doctor dese 
eribed rs, Swartz as he ébeerved her at the sanitariun, 
saying she kept aloof, wae quiet, reeponded with hesitation, 
the expression of her face showed great grief snd anxiety, 
and she worried about things the nurses did, and so onj that 
she improved in every way and he moved her from the sanitare 
ium for mental cases to one for nervour cases, anc 4 xatter 
eof days thereafter, she was divecharged and returned to her 


home, 


Dr, and Ere. Swarte took a trip to Alaska in the 
summer of 1914, and Or. Stearns testified that he saw her 
after that end his impression was that she was perfectly nore 
mal, snd at another time she was distinetly abnormal, in that 
she was reticent end showed “a Little bit of the stolidity 
that she had when eetually i11;*% that he did not recall sece 
ing her for a year before br. Gwartz died; that his opinion was, 
the last time he saw her, that she was suffering from melancholia, 
but he would not emy it was acute. He deseribed melancholia in 


some detail and said that men thus efflicted ean frequently ge 


on with their business or profession; that persons thus afflicted 


May have certain delusions, but that in everything that doer 
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not concern those delusions they might be perfectly competent 
and normal. He also testified that while Mrs, Gwarte wee in 

the sanitarium che seemed te have the notion that they did net 
have enough money to pay their bille and that she wae ruining 
the Geector financially; that she wae suicidal, but that he 

could not remember what she eaid or did that made him think #0. 
This witness was asked a lengthy hypothetical question, anda 
etated that, disregarding hie own personal knowledge of Mre. 
Swarts, and considering only the facto recited in the question 
he hed an opinion aw to whether she was sene or insane on July 
19 anc 24, 1916, and, ober objection ef the defendentes he was 
permitted to state that His opinion was that she wae of unsound 
mind. In our ovinion the question was objectionable, beth for 
whet it contained and for what it did net contain. The quere 
tion included much that in our opinion was unwarrented conelucion 
end omitted many facte which had a mont important bearing on any 
Opinion relating to her sanity ot the times referred te. 


A re, Brace testified that she had known Mire, Swarts 
about ten years and thet up te a shert time before her husband 
died she saw her every three or four weeks; that lire. Swarts 
was active in cenneetion with the luncheons served at the church 
at meetings of the Woman's Seclety; that whenever sandwiches were 
prepared, she always saved the erumbe and tock them home; that 
she always kept the church silver at home for safe keeping, al- 
though there wae 4 place to keep it under lock and key at the 
church; that John 4%, Sarts and bis wife frequently enme to the 
church for their luncheon on the days they were held and trat 
Mrej Swarts always got very excited when snyone came inte the 
kitchen end told her that they were theres that ehe took in 


sewing, explaining that she wanteate get the money to educate 


® girl in Alaska; that the witness invited Mrs, Swarts to @ Lunche 
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gon « fow weeke before she want east with her brother, but 

she declined explaining that she head to go and stay in the 
cemetery all day; that in her opinion lirs, Swartz war insane. 
She also testified that Mre. Swartz was much more strange after 
the Loctor's death than before; that she appeared suspicious; 
that she would, upm being asked ao question, look #11 sround 
and then lean over and whisper her enewer, although no one 


else war present. 


One Stevenson testified that he had known the Soeator 
and his wife for 25 or 30 years, as neighbors; that he did not 
know her handwriting; that he received two letters in the swamer 
of 1916, eigned with the name of “ary ¥. Swartz; that one of 
these letters simply said; "Send me §500.00;" that the witners 
owed re. Swartz no money and made no reply to the coumunicae 
tion, The evidence az to the contents of tis letter ware ade 
mitted over the objeetion of the defendante. in our opinion 


the objection sheouid have been sustained. 


A Mre, Manger testified that she had known Wire. 
Swarts about 26 years; that following the death of her children 
and up to the death ef the bector, she used to ree her every 
two weeks at the churéh, Her testimeny wae much the same as 
that given by Mre. Brace. On eresseexanination she teetified 
thet during the time she knew lire. Swartz she hed spells of being 
ar rational as anyone; that she seemed worse after the Dector's 
death, when her eyes were wild and shifting; and she would talk 
in an undertone; that she was a very fine woman, end a very 
efficient worker in everything she did at the ehurch; that she 
held every porition that could be given te a woman, in the church, 
eng that duréng el] that time gpe dic her work very efficiently 


and on some Gccngions presided at meetings; that she presided 


aTe 
oad | sada ond xed adie taae taaw ode exeted ascow wet. & neo 
; ene ih wie © as on as ios ots davis geintatans bewtivab ode 
scant bani artand OTe. eee Li ak Sass iad ‘ta isd onee 
“etia agnetds eto ome naw adsora “ ar gads bemieaes oats on 
wotoigene dotaogge sie tase jotores ress ddooe xMretve ‘ond 
barote Hin toot spatseoup & bartes gated qu hom oss ald 
pony Ley lat 


eno On Aqwontt Ln ewe ee tod ‘rogeist | bas 9¥0 nant brand = 
ae 


ui : 


stone sr 
4 re eae 


Letoud oAt meget dat ot dant hoLTitasy mosmeveds an® oy on 
$e bib ad dust? jevetiyien oa ,etaey GE t0 2a 1ah othe ab bm 
spmue seit ok gtedied ow? Nevicons an sade ypulticebaad wed | wont 
to expigads jadapwd 6% grat te aware add dee eagde. BOK Re 
atontiw e239 sadd 700,008) am aaeG" chbne yhquia eveddod enn: 
waciowmes 83 of YLgor so chm bax fsaed of aici. tk baw 
she unw tedé05 uid lo ataeiace eds of sa eonsdive ogt ettoad | 
aeinige “et Hl ,aeReiew tes off Ro noddootds edt were. begat ? 
aneneeaaand need iil pinnn oad oolde Py) 


80M sweet Bed ade Jeg bel bivess aegeee wth A 5 » siete 
smetblidy t2f So ddaus ond gwivelfe? 1449 yaeery BC eeoda eiseee 
yates tet ane ef been oe .tobsed olf te -dtaee edited ge bons 
er sae ate Heke caw yreetreot seh ebinde add ic edeom.ond — 
“Pehtivest ee MO hertnxeevaors HO Jobst sede yt omiky daslt 
girisé to affeuw bed ove 2tvewe sad weet ede emit oie gebmeb) dat 
atzojeeG add ved he serew Saemee ofa tedt geroyne am Lotelien se 
aiat disow ade Soe pertiTide tao Liv eaew eye net code gddasd 
Yievy & hae ,oemev emtt qwer @ taw ode dems jenerueba neon 
act tate pioumit edt 29 520 en geldeguers a2 sedkom ¢aesodh io 
visteds off ah ymenew o of neyag od “iovondedd mold dgog grove bled 
dnp sait ie quay stew aod bih mm omle sett ifs gaieub fads das 
/ OmOR MO, Das 








= ahhe 


well and took responsibility; that she was very @conominal, 


@ charitable woman and interestediin the poor and #9 on, 


The complainants offered in evidence the deponle 
tion ef Lester ?, Heag, to whom reference hes been made. 
He testified that in 1916 Mre. Swarts visited his father's 
home in Springport, “Wichigan, and that not long after that 
hie parents had a communication that she wee sick, whereupon, 
he came to Chicage and went to her apartment and etayed there 
several days; that she wae then Living alone; that on the 
eecasion of this visit he obeerved her ectione and conduct; 
that he sent the two telograme to §. J. Fort, which heave 
slready been referred to, He testified further thet sti the 
time of thie visit wre. Swartz appeared about as she always 
had; thet she asked him about some matters involving his 
father and mother and his father's bauainese whieh he thought 
she should have known, ae she had only recently visited thems 
thet she wanted to know if hin father worid loan her money, 
but mentioned no smount; that she spveared ne different in 
eonduct and demeanor than at other timer when he had seen her; 
that he sent the telegrame referred ta beesuse he wanted Fort 
to come to Chicage and look after his own relatives; that he 
felt if she was cick and needed attention, it wes Port's busie 
nees te look after her; that he was moved ico send the telee 
grams beernise ehe spoke about borrowing money; that in his spine 
ion Mery F. Swartg at thet time was of sound mind and he did 
not think she should be pleced in an seylum; that when he sent 
the telegrams he thought her mental condition wae normel but 
thet he sent them because he wanted Fert to come te Chicages 
that the only question in hie mind was the question she asked 
about borrowing money. On cress-examination he testified that, 
during his visit to Chicago, Eres. Swarts appeared normal and 


haphy; that she wae modest and backward; that she was the nicest 
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he ever knew; that she wae well educated and he understood 


ehe read quite actively. 


For the defendants, Ome Kolar testified that he had 
known Dr. Swartz fer 18 years and tires, Swarts for 10 years, 
He was apparently one of the officials ef the Drexel State 
Bank, He testified that in the fore part of 1916, she cpene 
ead an account in that bank and she traneferred the boetoer's 
funds inte an estate account; thet he hed oconeion to talk 
te her three or four times a week for two months during that 
epring; that these conversations hed to do with business mate 
tere relating principally te the keeping and management of 
her account; that ehe did net need any “ere inestructiona on 
these matters than any other Woman ecurtomer ef the bank, 

He gave At as his opinion, from his observation of, and hie 


conversations with her, that she was nersaal and sane, 


the defendants introduced a mumber of letters from 
Edwain J. Fort to John #, Swertzg, In one dated September 21, 
1916, referring to wary 7. Swarts, he wrote: “Siary seems to 
be quite well and seens te have gained considerable in veicht 
during the aummer*®*. In e letter written a week inter, he said: 
“She seemed co entirely well and eapable that it did net strike 
me at a11 improper that she should go to Yeashingten if she 


wanted to,* 


One Dr. Holmes teetified that he bad knew Mre. Swarts 
for 18 years, during all of snich time he hed seen her every 
three or six months; that he visited br, and irs, iwartes secially; 
that he treated ire, Swartz in the spring of 19163 that hs saw 
her several times during the menth before she left Ghieace; that 


he prescribed for her at this time; thet from hie examination 
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made ghen te found she was conctipated, was not eating suffie 
ciently, wee set sleeping well and complained of divturbances 
euch ee headsohes, indigestion, end loses ef nleeps that her 
dllmese yielded to hie trentment; thet he talked vith her from 
time to time, and, fem hie observation, he wee of the ooinion 
that she was sane at that tine; thet ake hed peeulliarities end 
imsommia and was depregeed and melancholy; thet euch symptoms 
are frequently a part of inenmity, tut thet it does not fole 


low that sue is inmane becsuce they have thee, 


Gne Frank Guppy hed charge of the ¢levater in the 
building in whieh Jr. end Mre. Swarte Lived for some aix years, 
ending in 1916. He tentified that he saw Kre,. Swarte end talked 
to her nearly every day, ond geome time seVarai times « day, and 
that in Gie opinion there wee sething wreag with Ker and that 
aie wes s0% ingone,- thet be never noticed anything odd ahout 
her. 


Gne ber. Hanford, « preeticing physicien, teetified 
that he knew Ere. Swarts for about teo years prior te the time 
of her donth; that he vielted her home on one sesesion and met 
her at other times on the street auc at ¢hureh, when be conversed 
with her, and ai aii these times she aeemed to be perfectly 
normal, and thnt in hie opimion she was gane. THe eceasion of 
hig visit to her home wee ao Mickens reading, which wes given there, 
amd he tectified tbat hit talk whith her then wee Largely confined 
to the worker of Dickens, 


Gne Herseg became acquainted with Ure, Swertz in 1493 
end from thai time until her death saw her frequently. their 
reepective femiliers were neighbers and vieited beck and forth 
poesibly once or twice a week, He testified that he discussed 


general teopies with her every week and fram pix talks with her 
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Sle 
and hie sequaintance with her bis opinion wae thet ehe war mene. 


A Mre. Bourne testified that she went to work for 
br. Swarts at the office of the PhosphoeAlbumen Ge, in 1908, 
at which time she met Ure, Jwartey that she we@ked there two 
years; that che aleo saw her and talked with her at Thureh; 
that she met her off and on from 1908 to 1016; thet she had a 
talk with Gr. fwarts about hie progerty in the fall of 19608, in 
whieh he «nic that if anything ever happened te him and his wife 
he winted hie brother John, whe had worked just an herd ae he 
had, to receive everything, for he was entitled ta its that the 
relations between the becter and hie wile and Varma A. Swarts 
were Very friendly; thet the beeter and his wre ther were the 
most devoted brothers that the witness ever new and that they 
were Yery congenial; thet “ary §, Swarts wouls eome to the ofe 
fice of the cowpeny ond invite John and his wife to seme te 
luncheons they hed at the churehy snd that im ker avinion Ure, 


Swartz was perfeetly sane. 


One Charlee ¢, ®tilwell, « practicing lawyer in Chieage, 
testified that he asd Sre, Swerts were etudente at Valnaraise 
University «ct the seme time and thet ke bnew her for over thirty 
years prior te her dmath; that from 1993 to 1904, up to the time 
of ker dewth he saw her four or five times es year; thet she was 
a very talented women; that she hed read papers, on three occase 
dons at alumni gatherings, ond at sther times she made ialies 
that she was e woman who was sometimes taciturn; that she was 
silent, quite reserved exeept with her friends and acquaintances, 
with wnom she war comuunteative, snd that ehe enjoyed their cone 
Videnee; that she waa opt one with whom it wae easy te beoone 
acquainted; but inet she always retained her friends when she wade 
theny; that she loet two very besutiful children in the iroqucie 
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fire, and alro » sister, and thet ehe sppenred more sad after 
thet, but that otherwise he did not notice any shenge in her 
behavior or conduct; that in his opimion she war game; that 
he theught he did not see her after the doy of her husband’ s 
funeral, 


One Wilson testified that he aleo had known “rs, 
Swarts and her hueband since their sehool cays in 1994, after 
which time, he saw her from time to tine, up te the date of 
her death, on sn average of twe or three times o year, The 
remainder of hie testimony was similar to that ef the lest 


witneer, 


mer pb, irethers; 2 oractioing lewyer in Thicege 
textified that he had tmown Ure, Searte and aleo her husband 
winge 1879; that he wae in the same nlaeses they were in st 
Valparnise tnivereity; that he had visited them when they 
lived in ‘Quhert, indiana; thet he had seen hre. Owerta three 
er four times « yoer sinee 1892; thet she and her husband 
were octive members of the University Alumni Acteci ation; 
that they were also setive geabers of the vericus eomuiiteers, 
and that he talked with her frequently; thet he and hie wife 
Vialted ze. Swarts’ home in Chicege four or five times. He 
testified that rs, Swarts resumed her activities in the 
Alwand Association very soon after she suffered the lowe of 
her children anc continued there activities until she left 
Ghieage in 1916; that at ali times he «ver eaw her she mppeare 
e¢ perfectly rational and that she wes “a eedate, retired, 
meditative person, with fer more than the usuel strength of 
mind."; thet the laet thee she wae in hie office wee in April 
or Kay, 1916, on chich oevasion she remained twenty or thirty 
minutes; that at this time she “appeared perfectly rational ,- 
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perfectly normal"; that he never saw anything in her conduct 
that wae etrange or peculiar at any time einer he bed now 
her; that he wes present at « preliminary meeting of the 
alumni association, held shertly before the death of the 
Doster, when the beoter and bic wife were beth presents that 
at thie meeting, which was « luncheon, he sat at the enme 
table vith becter and Are, Gwarta, thore being about seven 
people in all at th: table; thet Mre. Swartz entered into the 
discussions, as to the plane fer the meeting which was being 
provided for, with the same interest ae the othera at the 
table, The witness cave it ae hie opipian thet af ell the 
times he had ever seen lire, Swarte she wes » perfeotly sane 
woman. On GreseeeKanineation, thiz witness testified that 

he and hie wife salled at the home of Ore, Swarts once or 
twice following the demth of Dr. Swearta, remaining ponsibly 
an hour disousaing matters generally eat the affaires of the 
alumnd mesoeiation; that he never heard any Tumer there was 
anything wrong wit) her wind; thet she appeared to be the same 
after the death of her deughters ac before; altheugh he observed 
that she felt very sad, tat he thought she etood up under the 
terrible sheck better thas her buaband did, a matter which 


wae commented on by othere ae well sa the vitners. 


Arista & Villiamese, snother mewher of the Chicage 
Bar, testified te the same general effect ar the last witnens 


referred te. 


It appeare that one Isabell Burke had teetified on 
a hearing in the Probate Court ard that she had sincs died, 
The transcript of ker testimony in the Prebate Court was read 
at the hearing of the case at bar, Tnia witness hac been the 
principal of the Wadsworth public school since 1986. She 
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tertified that she had Known tres. Gwarta for 36 years and that 
after she anne to “hicego to Live she eaw her nevernl times 

@ month and this continued up te the time she went te Hew York 
in 1916; thet she visite@ frequently at the home of “re, Swarts; 
that these vieite occurred three or four timer a nenth and 

wre, Swarts came to see the wlineses at her home alnsog thet she 
vas "s very cool, practical woman, with good commen nenwne*; 

that she never notiaod anything unusuel ebout her wental come 
dition at any time, that would lead her to believe that her 
mind was unbelaneeds; that at one time lire. Svarts speke about 
having « spiritual comaunication with her children; that agide 
from thie the wliness never moticed anything unusual eiiber 
befere or after the doath af her chilaren. On cro nreexaminme 
tion, thie witness testified that she knew of re, Gearts bee 
ing in «a senitearium and che siated that she wae with her before 
she went to the sanitarium but that she did oot notice enything 
wrong with her mental condition, She farther testified that « 
short time before Are. Gvarts went to New York, che complained 
that her etomach wan failing her. She tertified further that 
are, Swarts wae alwaye a very quiet, reticent woman ond not very 


talkative,- “even as eeehedél girl,® 


As we have already stated, Core A, Swartz wad John 
&. Gwarts were competent te testify only as to wach traasesetions 
amc gonvergs tions as had been brought ent by eompleinants’ tentie 
mony, «nd further ae to much matters ae easy have occurred efter 
the death of Mary », Gwerts, We regard the conversation Sdein 
3. Vert hed with jobn U. Swarts at the office of the istter 
madé¢ in the sonth of “ay 1916, to which Fort testified, as ene 
eccourring between Johun HE, Swertz and Cora A. Swarts and Port, 
as Fort teetified that Tera A. Swarts ware present at least dure 


ing some of ihe conversation, and hie testimeny es to what 
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John &. Swarts maid at that time covered transactions involve 
ing Gera A. Swarts, As to thie transaction involving the 
package of money, which Yort testified Joh %, Gearts told 
him about, and whieh wae involved in the interregaterice and 
ansvers which complainants had introduced in evidence, Core A. 
Swarts testified that Mary F, Swarts aaked her to put the peekage 
in ths gafe in the office, an she did net want to keep 4t in the 
houece beesuse she was clone; that when she brought the packege 
te the office she did not say what was im it; that ehe did not 
gay she had brought the witnerr (500.00 te help her out of 
trouble; thet she did net say enything abot the witness being 
in trouble. As ta those conversations with Yort in the effice 
ef John ©. Swarts, Cera A, Bwartsz testified that she was pre 
sent and heard them; that she and her husband teld Yvert that 
Yre, Swortsz ought te be taken from the house and given a change, 
because it wns lonesome there ond it wae not well for her te 
sontinue living there alone; that Yort remarked that Mary wae 
just as well as she ever wae but that he would take hey home 
te get her oot of the houses; thet the witness wee present at sll 
conversations at the office of her husband, with Party that the 
former never told Port thai #rn, Swarts war ineane or eheuld 
be sent to an asylum or anything of that sort, and thet she, 
herself, never said anything of that kind; thet fort did not 
aay then that he thought his sister was insane; that in this 
senversation in May her husband did mot say thet he was afreid 
to leave ire; Swarts alone or that he sent a can there to wateh 
her, but that he told Fort that he was afraid that Mary wae 
going te be sick, but that he never mentioned insanity; that 
the witness never heard of thant until Fort started it. 


This witness further testified that the only time she ever 
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talked with “dwin J, Fort and re, Hugher about the property 

of Mra, Swerts anc the only time she ever heard them diecucs 

the subject war on the day of the funeral of Mrs, Owerts, and at 
that time she heard Wort ask Mre, Hughes if she knew what ire, 
warts hed done with her property and what disposition she had 
made of it, anc the latter stated that who did, © that everye 
thing went to Kary ¥. Gwerte during ber life time and after 

her death it wae to ga baek to the bocter's people, that Mary 
had told her that several times, 


John &. Gwerts teetified te the conversation he had 
with Fort in the latter part of Hay, 1916, in the presence of 
hie wife Gere A. Swarts, at his office; that in this converse 
tion he esked Yort if he had been up to see ary F, Swarts end 
he replied thet ke had ond (hoi whe wan all fleht,- just as 
well a¢ anybody; that the whtnese told him that the reasen he 
Wanted him te come to Chicago wat beosuce he wanted to see if 
he could not get her te leave the avartment, beewuse he thought 
it was bad for her to be th re all slone, for there wee no one 
to take care of Ker when she wae wick there; thet it would be ep 
geod thing if “ort could get her to ce east ena epend the sunt 
mer with himj thet he hed tried to get Bre, Hughes to come up 
from Valparaies but che had not dene vo. Thine eitmess further 
testified that while Yort was in Chicago he teld him that very 
P, Swarts had brought him a package of money which war ati1} 
in the eafe in the office, and that he asked Port whet he 
thought he ought to do with it, and Tort said to keep it and 
ao whet he thought best for Mra, Ewartsy that he told VYort he 
kad asked “rs, Swarts in regerd te it, ond she told him to put 


it in the bank im hie own nome oo thet at any time she might 


nerd it he could get it for hery that the asount was $500.00, 
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Thies witness geve a detailed account ef all that 
war done by him in caring for the body of ‘xe. Sarta after 
her death, It appears that when the bedy of lire, Swartz was 
found, there wae discovered in her pocketebook a receipt of 
the Welleefarge Uxprema Company, fer a package the had sent 
from Sashington shortly before to John &, Gwarts. in thie 
peckage she had tent some of ber clothes tegether with a 
letter which wee not dated. In this letter she eaid that she 
was happy to learn that Cora A, Swarts was recevering from 
her illnese. Ghe writes that there is one thing thet ahe 
door not remember mentioning particularly in spesking to 
4ohn Swarts of business matters, and thet was the cemetery 
lot at Gakwoods, She reminds him thet she hae left the deed 
with him and gays ewhe wishee it te remain in bis hande. fhe 
pointe owt that there is room for her at the aide of her huge 
band anc that a portion of the lot has been reserved fer John 
and his wife “orn, if they wished io be buried thers, She 
saya; “I write thie ne that if st any time you should have 
need and { am not there you may understand.” She edds that 
all the gravee were out in order and ali the billie were paid 
before she left home, end refers to the annual expense of keape 
ing the lot up and saye she hoped it might be put in perpetual 
care, but she hed net been able to afferd it, sdding, “Maybe 
sometime it can be done.* The ologing paragraph in this letter 
ie ae follows: 

"I wish sleo to say that whatever I die possessed 
of ie given to you end your wife, This is in seserds 
ance with an agreement between my tushend, T. B, Swarts, 
anc myself, made some years ago, beeause my brother *.7, 
Fort, dees not need, and my sister Mra. J, F, dughes, 
we coneidoered had bad her share in the asrietones which 
we had rendered her since the death of her husband eyid 


the fact that I relinguished to her ali eleaim to the 
entate of cur sister, #. Irene Yort, who died in 1903,* 
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This sister wee the one whe Loet her life in the fire with 
the children of Ure. Swarts. There are two postuoripts to 
this letter, The first says that the writer hae but one debt, 
awounting to 9100 owing te her brother, “dwin J. Port, and she 
expressed the desire that John %. Swarte would aasume thie. 
The lest postseript ie ae follows; 
"it is my atriet command thet our children's 

pictures, the paintings ae well av ali the others, 

be destroyed, so that thore shall be novertige left. 

All jewelry and trinkets in your possercion shall be 

disposed of through Gere, not i go to any of my own 

people thet there may be no ban em thena,* 

it farther arvpeare that from the expree@ receipt ree 

ferred to the suthoritiersr in Alexandria, Virginia, cauned ine 
quiries to be made in Chirage, which resulted in the location 
of John &. Swarts whe went immediately to Alezandria and head 
the body ef re. Swarts prepared fer turial, remeved it to 
Ghiecags, snd made all the funeral and turial arrangementa. 
The expenses connected with these natters, he teetified, wera 
about $1,000.00. He further stated that since the death of 
hire, Swarts be had glaced the cemetery lot under perpetual care, 
in compliance with the desire she had expressed, at a eoet of 
$205.00, ‘the witness was asked by the court ebout the telegrems 
sent te yort, concerning his eoming to Chienge to take core 
of Mrs, Searts end the witness enuwered that these telecrane 
were sent to Port merely te get him to come te Chicage and 
persuade hie sister to leave the house ehe war living in beesuse 
the witness thought tire. Swarte hed been sick snd hie own wife 
hed also been and wae siok, and he (the witness) hed no means 
of taking care of Mary ), Swartz, execpt through etrangers. 
That by reason ef thie situation, Mr, Hoag ceme te Chicage 


from Hiechigan end the witness consulted with him end told him 


he had written Port a letter asking him te come, eaying that 
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he thought Mary was sick and needed a charge of environment, 
bat thet he bead been unable ta get Fort to Chiacage, “Ho ur. 
Hoag suggested sending him « telegram, and in that way these 
telegrams were sent. Ur. Hoag wrote the telegrams and the 
firet one he read to me, I never saw or heard the lant one 
and know nothing about it. After the first telegram was 

sent we got a telegram from Ur. Fort asking about further 
particulars, and thet is when Lester ‘omg eeid that he would 
write a telegram that would bring him.” 


On erosseexamination thie witness wae asked about 
the letter he hod written Fort on May 24, 1916, and he seid 
that when he wrote that letter he should have seid that lirs. 
Swartz wae delirious at times on account of being siek, thet 
he “did not sonsider for = moment thet ehe wee ineane. She 
was cick and feveriah on account of her atomach, her indigese 
tion, She was not in bed at the time. che wae not irrational. 
Sometimes she would esy something, then hesitate and correct 
hereelf"; that during the two days when she wan feverish or 
delirious, “she did not say anything te me thet wae irre tional 
amd did net appesr to be out of her mind;* that the «i tness 
ebserved « condition which he enlled, “delirious.*® Leter on 
he teetified that she seemed to be absent minded for a day or 
two; thet ene would think she wae going to say something, ene 
she would change her mind and would notg that he was sfreid 
she might hsve a nervous breakdown, and that wae the only 
reason why he made hie letter ar strong as he dids that he 
wanted to get her away from her apartment, which was very lonee 
some ond rhe wae living there oll] alone. He further testified 


that to the best of hie recolleetion the matter of Mra, Seurts 


borrowing money wae never discussed by Fort and himeeifs that 


1 


SAE a 


tremotéyre Io agteds a tobeae Say Mode eae cel depcate ae 
eh GRY japan! oa te0T doy Od ober mee Had et dee 
Meda Yew cat ak be yeted a wis tenon Sedan apie gem 

eh nee eutge let oct wteew goo ae. jémne stows ammayeiad Fi 
ae Head amd based Ke ee COVER Lyme ee bee ad one: ew EES 
Ase wotgeied dot? add aePRA. 0d seeder gelayen weed bee 
‘nots ut deeds aitioteg exon luis lenis Prceigioinoged - fits Cl foe + 
biwow a amet isi HO aRdA Mee AR aK tie, etatveterag ah 
: * yk wubed wiewe noah momayo tad * Sag: nae 


teeta besten eae “‘aeond be abet nedtenivneaeneoee rt eg 
<$heo at bre 4200 , 48 uel ee deew peas bw font ed added ot 7 
-2tM ded? Shaw aved binede ed aerde! dak atere et rate eth 
fest foie gated Te teres ne seme ta wHoiRhine axe Beene 
edt semnnah ann aslo decid Jame 2 THT wh ienwD tam DANY wll pet 
woegthnt Boel sitems 20 ent ke jrooxpe me Kadsoret oa tate a 
ofasattowss tom Ce ee beet ik Bots ee EE 
geexzso fine aiabiond wit: seit yee ieee aeK” nomial, 
+o Makeavet saw sale hetw oyh ey net ya tiK aa GP Rw on 
Koso izeeed gan Sedd eat dy - uma te vie aan BER: Siac —_ 











re rosa nciiebaiaiciee er at de befy nabbed « a er 2 





Sere Baits omen we Sd ankag wee ‘iti mae who ieeresinsaithis 
bbovtagen wd dade goat blow Heme Beebe amt operat ‘bivee ate 
“gies aby disor Peet deus sheottawed asvuwnert ae erat agiaode 


wat dads ybas at aa saotie eeeeted whe wan ‘tr ona Praia 
| suet “YROW yaw Motte Ciahindiitaiaiaite taal, sicealicari ts ae 


bokthireer rade: Qh ,saele fim oh) qaivth see ‘ite bein dao” 
nox ree were 44 wage wate sesFent Looe eta se deed ‘nar, fous) — pa: 


gad? t cmseg tea Fiat bal eoanwen ts eon sam 


piiatiake i, Se BOLO ok: SR Epp PRS 








otQe 


he paid the rent of the apartment escupled by Mrs. Gwarts from 
the time of her husband's death until it wae given up after 

she had gone to New York; that at the time of the death of 

Mary F. Swarts she had about $1125.00 in the bank in the wite 
ness’ name; that he peid ber funeral expenses out of this money, 


apending ali of thet avount end more, 


There is in the recerd a printed copy, in panphiet 
form, of an intelligent and scholarly peper written by Mary 
F. Swarts and reed by her before the Bvery Yednewteay Ciub of 
Chieege, in January, 1907, entitled *fhe Levelopeent and Pree 
sent Statue of Geientifie Thought." Thies wae some yeare efter 
the lose of her children end after she had been in the sanitariwun, 


in addition to the letters of July 19 and July 24, 
in whieh Bary 7. Swarts makes the gifte in question, te her 
brethereinelaw and bis wife, the record eontaing thirtyefour 
letters written by her to then or te her sister or brother, and 
one to her nephew, between January 1, 1916 end the date of her 
aeath, one of then being written in January, two in February, 
three in Mey, sever in June, eleven in July, six in Auguet, one 
in September, end three bearing no date but apperentiy written 
@uring thie peried, ons of the latter being juet before her 
¢eath and while she was in Weshington, These letters cover a 
great variety of mibjeete and in oor opinion they dononstrate 
beyond any question, thet when they were written @re. Swarts 
wae Tully possessed of her faculties and that she had a keen, 
alert mind «nd that she comprehended ali the eubjeete she wrete 
ef in the letters, e including her pergonsi affaires, and the 
various matters of business with which she had te do, ‘they 
are much more eloquent in support of her soundness of mind 


then the opinicne of witnesses could possibly be. 
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It is not difficult to diovover in the recerd that 
Mre, Gwarts, although a woman of enly 56 years of age, had a 
motive or reason for giving away her property in the sanner 
she did. in the first place there ig abundant evidence and 
no contradiction of the fact, that ever since her marriage 
the head lived in close centact with her husband's relatives 
and hed seen her own brother end cister very infrequently. 
In the next place, she eteated several timer in the course of 
her correspondence, in subctanee, thet in making thie dispesie 
tien ef her preserty, she was following out her husband's 
wishes and fulfilling an agreement she had made with him, 
Mrs. Bourne testifies that oy. Swartz told her in 1908 that 
4f anything huppened te him anc his wife, he wented his brother 
to have bis groperty. TJomplainants consider this testimony as 
ridiculous and entirely unverthy of belief, And yet, about 
two yeare later, the evidense sows that or. Surts exeouted 
his will snd made precisely that dieyosition of his property. 
That Ere. Gwarte appreciated what ahe wos doing, is shown by the 
condition she attached ta her gifte in her letter of July 24, 
1916, by which John fwartz and hin wife were to meet her neods 
and provide for her buriel se she divested. Complainente 
make much of the contention that Kre, Gwerts committed euiside. 
She may have done #0, But while that fact ip one whieh mey be 
eoneidered on the queetion of her eanity «t the time of her 
death, it by no meane follows that it is te be preeumed that 


no t 
she wae then ineane snd much lees that she wag ff sound mind 


on July 19 and July 24. Srun v. Thornley, 47 111. 192; Grand 
desge VY. Hieting, 168 ill. 408; pickersen v. Northwestern vuturl 
Life ins. Go, 200 Ill. 270; Royal Girele v. Agkterrath, 204 ili. 


549. In view of the circumstances immediately surrounding her 


death, the fact thet che sent some of her clething beek te Chicage 
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before she left ‘untington and rome more after she reached 
Washingten, and in view of some of the things she said in 

her Letters, and particularly the fact that she wrote the Letter 
whieh she included in the latter package of clothing, it might 
reasonably be contended that ehe gontenmplated suieide, If 
anything, that would seam to lend an additional motive or reseon © 
for her making the dieposition of the property an she did by 

her lettera of July 19 ome 24, ond thus insuring the esneunmetion 
of her hustend's wiehes in regard to the property. It ie not 
without significance that she wrote those letters when whe wae 

@ thousand miler awey from the defendumta and within e mile of 
sua her brother, and living with people whe were etrangerr to 


aii of then, 


Befere the court would be warranted in setting acd de 
these gifte on the grownc urged, the evidence must be held to 
@learly stow thet en July 19 ond July 24, when she aade these 
gifts, she wes incapable of understending, in s reasonable mane 
ner, the nature and effeet of her acts in writing those Letters. 
Miokes v. Eulcen, 228 iil. 66; Carnahan v. Hemilion, 264 11, 808; 
Blackhuret v. James, 293 Ill, 11} Baddeley v. Wetkine, 203 111. 
394; Heiligenstein v. beck, 300 211. 206. On the 


decisions made by our Supreme Taurt in those cases, we hold 





that in the ense at bar, the facts here mating out « much weaker 
showing of mental ineapsecity than in the cnewe elted, the dee 
oree appealed from is not supported by the evidenee. in this 
connection we have carefully examined decisions cited hy come 
flainants. They partioularly esll our attention te the case 

of Weller v. Copeland, 285 111, 150, contending that the facts 
of that case are almost identical with the facts of the case 


at bar, in our opinion there is no comparison between then, 


in the case at bax the onjy direet evidence in the 
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record, of the mental condition of Mra, Swarts on July 19 end 
July 24, is the lettere thenselver of those dates, In our 
opinion there ie nothing in thom even suggesting mental ine 
competency. The only person who eaw her at theee times, wees 
Wre, Sewsis, in whose home ehe war then living, snd »y whom 

she wae employed from June 28 te September 20. Although ehe 
had had an op ortunity te observe ire, Owarte daily during 

that period, end woe thus in a poeition to expres: en opinion 
as to her mental conditien, she wae net interregated on that 
question, We so o6t attach importance to the testimony of 

br, Stearne. ile dic not see Mere, Swarts after 1914. The 
hypethetical question put to him, inevluded a number of sone 
clusions without any reference io the faecte alleged te warrant 
them and omitted many material facts, chiefly the lettere of 
firs, Swarts, meny of which were written very close ta the dates 
in question, July 19 and July #4, Other than the interested 
witnesses, the only ones to venture en opinion as to the sanity 
of Ure, Swerts, «nd whe had on oppertunity of observing her ot 
or shortly before her ceparthare for Brooklyn, vere Lester FP, 
Hoag, Andrew |, Kolar, Dr, Holmes, Prenk Guppy, “lmer Db. Brothers, 
and Ieabell J. Burke, and they all give it ae their opinion that 


she wee then sane, 


Much is made by the conpisinante of the alleged 
efforte of kre, Seartg to bertew money, Clearly she did net 
need it but she aposrentiy wanted it, but for what reneon is 
not discioved. There ia, in our opinion, ne evidence from which 
it wight reasonably be coneluded that such a desire og her part 
was either unwise or faolish, let slone euch on might indicate 


insanity or the presence of delusions. 


The delumions which it ie claimed re. Grarts had, 
were to the effect that Core A. Swarts ware in some kind ef treuble 
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calling for her financial asvistence, The testimony on that 
question comes solely from theiintereated witnessen, pro and con. 
{ne evidence in the affirmative ie largely, if not entirely, 
based on alleged statements made by John &. Sworts or hie wife, 
an testified to by Mr. Fort and ‘re, Magher, a1) af which are 
denied ty Jonn %. Swarta and his wife, 


After all the eral teetimony ia ceongidered, we come 
back to the many lettere written by Mra. Swart# during the 
epring and summer of 1916, eighteen af which were written within 
thirty days of the dates on which she made the gifts in quese 
tion. If a decision hed to be reached as to the mental come 
petency of iirs. Seertes from these letters, ii vould neceenarily 
be one sustaining the gifts. In our epsinion, unbiased persons 
aould net reasonably differ om that question. Furthermore, 
the strength of this preef eannet be said te be evercome or 
materially lesrened by such eather evidence es the reneord cone 
tains, sither that involving the opiniones ef witneserr or that 
referring to the several things.cither said or dene by Yrs. 
Swarts at different times, ecieh may be eonsidered edd or pre 
culiar, even acruming the letter to indiente that at such times, 
none, of which were near the times ef the gifts in question, 
ehe wae not in an entirely normnul mental condition. Some of 
these things which ere urged ae indicsting mental incompetency, 
in our opinion may much more reasonebly be explained in other 
ways, thet the tragic deaths of her only children should wstere 
imlily effect her in the marmer referred te by some of the vite 
messes, is not to be wondered at, nor that the should experience 
nervous prostration or m¢lenchslia requiring treatment in « 


saniteariua. This was in 1994, twelve yeare before the making 


of there gifts. ‘There is abundant evidence thet Ure, Swarts 
fully reeovered her health in every way after thet time, After 
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the pudden death of her husband ae the result ef « stroke of 
apoplexy, she woe entirely alone so far ne her imnediate family 
was concerned, That she should thereafter feel that she had 
nothing to Live for but the hepe, in which she indulged with 
absolute confidence, that she would rejoin her leved ener in 
the Life beyond the greve, snd thet ehe should find the “only 
panacea for such sorrows an mine have been", in employment 

at some werk, is certainly net evidenern of insanity. Yor is 
the faot that she wanted te borrow money, even asruming, in 
asking her sister for «x loan, she told her she owed money to 


her sirter-inelaw, hen the latter testifies to the sontrary. 


On one or two oeeatione, in her correspondence wi th 
John &. Gwarts, follewing the dates ef tiese gifts, ire. Swarts 
refers to portions of the subjectematter of the gifte, in mich 
a way, “8, tomplseineante eontand, indiexted she cangidared it 
af her own, e for exaunvle, her request that the money in her 
savings acecunt be sent on to her brother 20 that it might be 
placed in a bank in New York where it would be avaliable if 
she meeded it. In Gur opinion there ere other reasonable exe 
plenations of these incidents, When whe made these gifts te 
John R. md Cora A, Swerta, they uasared her thet ot any time 
she might need “any of it", they would eheerfully turm it over 
to her,= this by way of their asouring her of their acceptance 
of the gifts end the condition attaching te then. She wae but 
exercining what she deemed wer her privilege under the terme 
of the gift an eneested by the donees, at the times she uade 


such requestea as the one referred to, 


fo far as the cash in tho savings aceount, and eertein 


money ($526.25) realised by John f. Gworte from the eale of the 
furniture of Mary F, Swartm, (which sale wae made pursuant te 
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the directions of the latter) and anether azcunt ($200) 
eellected by him ae interest on certain of the seouritios 

in question, are concerned, there con be no real controversy 
between the parties, lt ia net denied that .ohn &. Swarts 
expended all theae funde and more, in having her bedy ree 
turned to Chicago and buried in the spet designated by her, 
ané in putting the family burial lot under perpetuel scare, 
fer which eke had expressed # wieh, Yne only property reeliy 


in controversy here te the bonds severed by the gifts, 


The decree of the Tireuit Court in reversed and 
the cause is ronanded te that eourt with direstions te dimeias 
the bill for want ef equity. 


REVERS’ ANG REMANDED WITA DL aRerTions. 


TAYLOR AND O'CONNOR, JJ, coNCUR, 
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Pot Got WO hale Vy Ow feet 


MR, PRSQISING TUOTIO” PMOMSON delivered the opinion 


of the ceurs. 


This wee a baateardy proceeding. There wae a hearing 
before » Jury and et the close of all the evidwnoe, the sourt 
instructed ibe jury to retura » verdiot finding the reletria, 
Flerencs dehrke, wax on unmarried wowen ani thet a male child 
hed been born t¢ Ker oc Jenuary 8, 1921, enc that the defende 
ent, Grubs, wor the father of the child. Thie verdict was 
returned acoording to the inetructions ef the court, and judge 
ment was duly entered egeimet the defencent, ty the terme of 
whieh he wes required to pay $1,160.00 in inetallmante aerarde 
ing to the terme ef the #tatute, Fe reverse thia judgement the 
Gefeniant hae perfeoted thin epypeml, 2% ie contended in euppert 
ef the apveel that it wae errer for the trial court to instruct 
the jury to reture & verdict ageinet the defendant ond taat on 
the waole evidence the issuer should have been eubmitted to the 


jury for their dctermination. 


The relatrix teetified thet ghe had became acquainted 
with the defendant during the winter and spring of 1846; that 
he firet had intercourse with her on April 4, 1920, snc sbeat 
twiee a week thereafter until July 7 of thet year, which mes 
the last tiee. Ghe further testified thet she had never had 
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intercourse with any other wan; that her laet menstruation 
period wae in varehy that she vieited o Or. tondel in Oetober, 
going te his office with the defendant and hie brothoreinelaw; 
and that on that eeenveion Wr. Gondel asked her certain quete 
tions ond made « note of her anewern, Gn reedirect enauinge 
tion, whe testified that she vieited thie docter on the ree 
waest of the defendant who teld her he was going te teke her 
to a doctor to “get rid of i1t*. The mother of the relatriz 
teptified to eeving the defendant waiting oat in front of their 
home frequently during the period from April to dyly, amd that 
also, after ahe learned of the condition of her daughter, she 
sew the defendant sometime in September and told Bim that her 
daughter wae pregnant and aeked Bim if he did not think he 
ought te warry her end that he said that he did not know ,e 


he did eet have to marry her. 


Ver the defoncumt, or. Sondel teetified that he 
@kasined the relatrix on thw faret or seeond dey ef October; 
that mi that time she told him her leet nenetruation period 
wae on Vay 6, ume that che bad head intereource with the dofentle 
ant the latter pari af —— the first part of Jane. On crogee 
examination, he teetified thet the defendant and hie brotchere 
imelaw came to the officer with the relatria; thet the brothere 
inelaw cane into the private office firet and told him he had 
® patient he would Like te have the witness exemine; thet he 
thereafter examined the relatriz, out of the presence of the 
defendant ond hie bretherein-lew, after which they were admitied 
te the doctor's private office. The court asked the doctor 
whether = normal child sould be born 249 duye (the period 
between ey $, 1920 ond January 8, 1921) after the lest aenetruae 


tion, sand he esid that it eould but that it was rare, Ye wee 
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then asked whether, in hie opinion, aeeuming that the last 

menstruation peried of the relatrix was on way &, 1920, and 
that the defendant head hed intercourse with her on ‘ey 29, 

the defendant could be the father ef the ehild bern on 


January 8, succeeding that time, and he seid it wae possible, 


The defendant lived with hia sieter and brothereinelaw, 
It seems from the avidence that eo verty wee held at their home 
about the first of May and thet the relatrix was present at 
that party with the defendant. fhe defendant's brethereinelar 
testified that that wae the firet time he ever saw the relatrix 
ami that when the defendant intrecuced the relatrix te the e there 
that evening, he wee obliged te ask her shat her nose wae. Evie 
dence to the same effect wae given by the defendent's sister 
and another women who was present at the party. The defendant's 
brethereinelaw testified further that he end the relatrix and 
the defendant went to the dector's office and tee witnere told 
the decter he had © care for Kim end thet he wanted the doctor 
to examine the relatrix,e “but whet the treuble wae, I couldn't 
esy"; that the dector examined her and teck a statement from 
her and told them she was cregnant; that the reletrix teld the 
Gecto? that the interceurse hed taken slaee the letter part of 
iteay oF the firet part of June, 


The defendent testified that he had never been out 
with the relatrix prier te the date of the party above referred 
to. He was anked whether he bac ever usd interegursee with the 
relatrix ond he answered that be didchave on Hay 29, 1920, tut 
that that was the only time. He further testified that he age 
eompanied the relatrix to the decter's office Wat thet she did 


met say at any time thet che war pregnent; that the first time 
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he learned she was pregnant wae at the docter's effioe. ie 
wae asked hew he enme to co te thy decter's effice, und he 
avewered; “She ealled me up and wanted to sake pp date, * * * 
and i tela my brother-ineleaw if she wants ae to go any place 
with her 1 didn't want ta go out with her; that he met the 
relatriz st her request and “ehe seid she wasn't feeling good 
and ehe wented to go to a dector;* and he then desoribved what 
heagpened at the dector'’s officer, subse tantielly an the brothere 


in-layr hed, 


On this evidense, we are of the opiniom that the trial 
court 61d not err in directing 4 verdiat ageinet the eefendant, 
The relatrix gave birth te «a normal ahild and ehe testified that 
she had hed interesurse wits the dofendunt end with no other men. 
The defeoncant did net deny that he head hod imtergouree vith her, 
bat be admitted it, his ¢ontention being, sowever, that there 
had been but one act ond that on Keay 89, prewivurs to the dats af 
the birth of her child, ihe tertineny in behalf of the cefende 
ant was to the further effeet thet the relatrix hee etated that 
her Last menstruation peried occurred Ney & The égator whe 
wat # witness for the defendant wee then asked whether or mot, 
On the facts taken from the evidense aabaitted in behalf ef the 
defendant, and aseuming thet the lagt menstruation eceurred on 
Mey 5, and that there was a single act ef intercourse on Bny 89, 
it would be possible thet # normal child might be born the follow. 
ing faruery &, and he said it wae possible. In our opinion, the 
inetructed verdict for the plaintiff wae justified on the defende 
ent's own thcery of the anse, Added io thie, it may be noted that 
the testimony of the relatrix, to the effect that she had never 
hee interecurse wite any ether gan than the defendent, etande in 
the record without contradiction. tio testineny wae presented, 


showing or tending to show, that she had had interesurse with 
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ethers. 


The motion for a peremptory instruction should 
have been denied, if there had been any evidence in the 
record which, starding alone, would tend to prove the dre 
fendant not guilty, sven though the court might be of the 
opinion that a verdiet for the defendant, if given, would 
have to be set aside ae agninet the preponderance of the 
evidence, Libby, SieNeiil & Libby v. Jogk, “8 ili, 806. 
in our cpinion there is, Sewever, ne such evidence, Whe 
defendant admite intercourse with the relatrix, at 2 time 
when his own witmess, the doctor, testifioa wuld make it 
possible for him to be the father of the child of the ree 
latrix. The stery told by the defendant and his brathere 
inelaw about the vielt to the dector with the reletriz, 
becguse she wae not feeling well, and with no thought on 
the part of either of them thet she wae pregnant, ia @e 
preposterous ne to be, in substances, en admiecion ef hie 
guilt. 


We find no error in the recerd and therefere the 
judgment ef the Municipal Geurt is affirued, 


AP VIRUS. 


TAXLOR AND O'CONNOR, JI, CCHCUR, 
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MR. PRYSIDING JUSTICY YHOMGOM delivered the opinion 


ef the enurt. 


This wae on aetion on the enee originally brought 
Wy the decensed, Walter Giltsow, againet John K, James and 
Wendell Jamen, ta reeover sompensation for injuries alleged 
te have been eaused by the defendents in negligently driving 
their automehbile poet a street car, when it head rtepped to 
Gischarge paneengers, end in kneeking the plaintiff dew: and 
injuring him, a6 he alighted from the front platform of the 
ear. Tho ineident occurred on July #8, 1917, Tre original 
Plaintiff filed sie declaration on Nay 26, 1918. it sherged 
that the defendants so negligently operated ami menaged the 
automobile, that it struck the glaintiff and emused the injure 
fies complained of. ‘fn Jaly 21, 1919, the plaintiff, @iltsew, 
died, from cther onurea, and subsequently the adminintrater 
of hie eetate wan substituted an party plaintiff, and in Jane, 
1920, on amended declaration waa filed, whieh, exeept an te 
the allegations relating to the party plaintiff, wae identical 
sith the declaration whieh had originally been filed. in March 
i941, the present plaintiff filed four additional counts, all 
of which were identical with the dmended declaration, exeept 


that they declared ageinst John RB, James only ond charged that 
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the acte of negligence complained of ware committed wile 
fully and wantonly. Before the case went to the jury, 
all the sounts except these additdonal counte were dise 
missed, ‘The trial resulted in a verdict, finding the 
issues for the plaintiff one asevensing his damages in the 
gum of $3,000.00. Judgment for thet mount was duly ome 
tered, to reverse which the defendant hae perfected thie 


appeal. 


In the trial eourt the gquention of whether the 
additional counts stated « new ssuse of aetion, and wore 
thorefore berred by the Statute of Limitations, war duly 
raiged, snd while it wae not reised preserly ner dirgpesed 
of im the trisl court am it shovld have been, it hee boon 
argued wy both sides in this court and treated au though 
it was properly before ue ond we will ee resard it. It 
is urged that the additional qounte, cherging the defende 
ant with wilfull and wanton negligence, stete « different 
cause Of section then ems stete: in the original deqlaretion, 
whieh merely charged thant the cofendant operated his automobile 
in such @ negligent manner es io strike the pisintiit ane 
caure the injuries ig question, und that, therefore, the 
peried of the Statute of Simitations baving run previous to 


the filing of the additional eounte, they were barred. 


in our opinion, the sdditions! counte did set siate 
® new cause of action. in them, the olaintiff based hie right 
to recover on the sane acte of the defendant, the contention 
being, in the sdditionel sounte se the original dealaration, 
thet these acte were negligent. Tre only difference in the 
allegations in the additional sounte end the origgnal deolarae 
tion, ae to the negligence complained of, were with reapect 


te the degree ef the negligence, If the same evidence which 
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the plaintiff would have hewn required to submit, in order 
to entitle him to a verdiet under the originel declare 
tion, had been submitted under the additional counts, he 
would still be entitied te a judgment. Guisniog v. de amp 
Som) So., 242 ili. 278. Of course, on mach proof under the 
additional avants the plaintiff ae.ld not awk fer exemplary 
damages and mlthough, ico make out a ecnse entitling him to. a 
verdict under the eriginal declaration, the plaintiff wauid 
be obliged to shew thet he wee in the exercise of due cere, 
that would not ve neceseary in making proof under the saddie 


tionel counter. 


in eontending thet the cause of section etated under 
the additional counts ia different from the one stated in 
the original deslaration, iefendant argues that whereas . 
Seapieas ad satiefacie¢ndum gixht issue upon a judguent recovered 
under the additional counts, mo such process could issue upon 
any judguent entered upon the originel declaration. That is 
not a correct stateuwent of the law. Under the provisions of 
Section 6, chapter 77, illineis Statutes, such a writ sight 


isme upon ony tort Judgment. 


In Bleomohard ve. £25, & B. S. Ry, Uo., 126 111, 416, 


an additional eount was filed after the serioed of the Statute 
of Limitations had run, which was substantially the same ae 
one of the qounts in the origimel declaration, exespt that 

it charged the defendant vith a wanton and reckless disregard 
of ite duty. Yo thie additional count the defendant filed a 
plea of the Statute of Limitations, The plaintiff demurred te 
that plea anc the court overruled the demurrer, and the Supreme 
Court held that thet action of the trial court was errer, saye 
ing: “The additional esunt did net intreduce a new oause of 


action, but was u mere restatement, by way of amendment, te the 
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gause of action set up in the original counts of the declarse 
tion." The court went on to say that euch error, however, 
werked go harm to the plaintiff, ifasmuch ae ali the evidence 
which might have been intreduced under the sdditional count 
was admitted under the original counts, The ruling of the 
Bupreme Court on thie question was cited by thin court, and 


followed in Blaney v. Cotton, 199 Ill. App, 205, 


In suppert of the contention that the jadgnent 
should be reversed, the defendant urges further that counsel 
for the pleintiff was guilty of saking prejudicial remarks 
im the hearing of the jury im the couree of bis arguments. 

The firet remark complained of was ome to the effeet thet 
plaintiff kod a right to live. Such a remark should not 

have been made and the one #he mado 1+ admite it in bie 

brief fileé in thie court. its possible prejudice lay in 

the facet that the plaintiff was dead, although he did aot die 
ae a result of the accident. Prom ali the evidences, however, 
and the inetruetions of the court, it would ceeon impousible 
for the jury te confuse the death of the plaintiff with the 
injuries which were received some time before, ang which were 
the basin of thin setion, even though the remark complained of, 
wae made, Purthermore, the remark war iamediately withdrawn 
and gounsel for the defendant neeme to have boen satisfied with 
that for he did not secure a ruling of the court on hie object- 


ion, 


ine other remark made by eounsel for the plaintiff in 
argunent, to which objection wae aade, was apparently in reply 
to a statement which had been made by counsel for the defendant 
in his argument. ‘the latter hac argued that the facet that the 
gefendant was charged with wilfull ond wanton Gonduct, in bringe 
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ing about the plaintiff's injury, presented » situation that 
permitted the jury to find the issues for the plaintiff, upon 
the ground of negligence, although they might believe from the 
evidence and find that the defendant hed not been guilty of 
wilfull and wanton sondunt, Apparentjy, in this argument, 
eounsel for the defendant wae referring to a special interrere- 
tery thet wes to be sulmittiec to the jury, in whieh they were 
to be sacked to find specifically whether the defencant was 
guilty of wilfull and wanton cenduct, as charged in the dre 
claration, ond the defendant wae presumably arguing thet even 
if they might believe that the defendant was negligent, and 
return a verdict to that effect, they might siss find the 
defendant was ret guilty of wilfull andcwanten conduct, in cone 


neetion with the injurier the pleintiff has reescived, 


In referring to that -argument,counes] for the plaine 
tiff told the jury that it wae "a triek® and that if they found 
that the defendsnt wee not guilty of wilfullness, then any 
verdict they might return in fevor of tho plaintiff, gemerally, 
eould not atand. Gn ebiection being made, there was some 
argument between the sceurt ond counsel and it war eontended 
by counsel for the plaintiff that in order that the plaintiff 
might resever, it wan necessary to prove wilfwlinese. <Agsin 
aounrel for the defendant objected end santended that this 
wae not & correct statenent, in our opinion, counsel for 
defencant wae right in his contention, and counsel for plaine 
tiff wee wrong, but we find no revereible error in this incie 
dent, The court entered no ruling in the matter nor wae such 
® ruling urged. At the close of the remarks above referred te, 


the eourt merely directed counsel te proceed with hie argument. 


fhe cefendent further urges that errer was committed 


by the trial esurt in connection with the giving of instruae 
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tions, It appesre from the record that en inotruction wae 
eriginally sabmitted by the pleintaff, bat withdrew previous 
to the reading of the inestruetionsto the jury by the court, 
but, for some reason, the withdrawn inctruction war net taken 
out and when the court pregerded to read the inetructione te 
the jury that inetruction was ingluded in the rending with 
the others. Thereupon the court's attention wae enlled to 
the fact that the Inetruction which hed been withdrawn had 
inadvertently been read to the jury and the court lanediately 
teld the jury thet that inetruction wae withédrewn, The error 
Gleimed to heve been committed wae that in withdrawing the 
inetruection frem the consideration of the jury, the court itte 
dieated which inctruction wos being referred to, by reading 
only esmrt of it. Im ovr opimiom thie contention ir not tene 
able, It would aeem that the Jury wuet heve hed clearly in 
mind, from what the court said, just which instraction was 
being withdrawn, 


Further error is alleged in connection with the giving 
ef an instruction in whieh the jury were told thet 1% wae patie 
mitted that the defendant owned the sutemebile which struck 
the plaintiff's ineestste, and that when the automobile struck 
him, “the defencant wae either sopereting said sutenebile, pere 
eonelly ox ware opernting it by Kin event, as alleged in the 
@eclaration.* it is the contention that ineemuch as so one 
ef the additional eoants eharged the defendant was operating 
the automobile by an agent, the verde at the end ef the ine 
struction, “an slieged in the declaration", gould not be mupe 
powed ty ihe jury to refer to any charge im the declaration 
that the defendont wae operating the eutese bile threugh his 
agent, tut that the jury suet necessarily have teken that 


@leuee in the instruction te refer te the menner im which the 
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defendant was charged with having operated the sutemobile, 

and thet hy using thir language in the instruction the ° mrt, 
in effect, told the jury that it wae admitted that the defende 
ant owned the awhomebile on that when it etruek the deconeed, 
the defendient was eperating it in the manner charged im tha 
declaration, nemely, with wanton negligence. In our opinion, 
thie is a wether atrained construction of the language found 
in the inetruetion, The detlinration dic allege that the dee 
fendant wae operating the sutomedile which struck the ceseaged 
at the time the letter wae knocked dawn erd injured, and it 
would seem that the lest cluuee in the instruction, nemely, 
"ee elieged in the deelaration® referm clearly to the #llegae 
tious aenteained in the declaration, ae te whe rac opernting 
the eutemobile, and we think the Jury coulis wot heve failed 


to oo utidexetend it, 


the defendant finally alleges thettie damages 
eececsed by the jury, ond the ansunt ef the Jacgement based 
thereon, Po excessive end oui ef presertien to the injuries 
susteined by the pleintiff. Vhie court would noi be justice 
fied in disturting the verdict end judgment on this ground 
umiene Lt could be maid that the dann gen /eo excogsive ae to 
indicate prejudise on the patt of the jury. In sur opinion 
that cennmot reasonably be seid in this ense, The decessed 
was struck by the éefencents autemoblie «# he wee stepping 
into the atreet, or just after he had etepped imte the ctreet, 
frem the frent pletform of » street car whigh bad stepped at 
a etreet intersection to peorait him te elight, The automebile 
of the defendent wan going in the rane direetion in which the 
aeF was Yeoing end eeoording te moet of the teatimony 1% war 
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miles an hour. The deceased was knocked a number of feet 

and wae rendered belpless and practically uncenecioun, The 
decenned wee 22 years of aye at the tine he received the ine 
juries in question. inee boyhood be hed been afflicted with 
what the doctor deseribed ae multiple wUHOTEEHE, whieh wae 

® bleed sondition. These abecesves formed on different parte 
ef hiw bedy ani Lt was meoenenry to open ond drain them. 

The decter who bai treated the denensed, eff ond on for 
practionlly his #hole life, wax eniled te see him after the 
injury end found that ac a result of the accident the wounds 
formed by the ebacoesee had been egzravated, - that thore 
which wore preeti¢aliy heeled ap hed been tarn open, The 
doctor alee said that the deceaned oonplained of exirene 

pain end numbness in the epine; that he was unable te use 

hie lege; thet thors were bruleee over bisa hip and down the 
thighs; thathe Vielted the deceased over twenty timer; that 
&& those times he was in bed and in pein. He further tentie 
fied that it euet have been about tee years before the necie 
dent that he last treated the deceaved af aie home when he 
wae in Bed; that hie gondition wae G@ifferent after the ine 
jury; “*he was lame end seemed to be muah in the lower extreatie 


tier,* 


At the time of the aogident in question the d¢eneaced 
wae in the expley of the Inited “¢ater Ball Bearing Sompany, 
where he hed been working fer some tee years. His sother tere 
tified that be alweys worked steadily end did not have te lay 
eff on seeount of ciokness before he wae hurts thet thie had 
been the cance fer the past mime or ten yearey that previous 
to thet he sometimes steyed home a few days, he slew testie 


fied that the deceared appeared to be suffering great pain 
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after he reovived the injuries in questiony that he remained 
in bed about three monthe after the accident and fer about 
tee sonthe he was up end dow, returning to work the latter 
part ef December, ond thet he worked only o short time and 
then had to etay home again, For the defendant, a physicien 
testified to meking an exenination of the deceared, at the 
hospital om the dsy of the aacident and eteted that he found 
geavernl open sores avout hie ehdomen and Aip and a slight 
bruise beck of the hip, sand that wae alls and that the sores 
were of long stending. We are unable to easy from the ovie 
dence in the reserd thet the jury wee sot werranted in fixe 
ing the damages at the mim of $3,000.00, or that their action 
im that regard was the result ef any prejudiee on their part. 
Thexve de evidence in tho resord tending to show that the ico 
sensed wap eeriously and severely injured. ‘There ie alee 
some evidence te the centrary. But in sur opinion a finding 
te the effect thet the injcriee in question were severe and 
painful cannot be oaid to be against the manifest weight of 
the evidence, The piaintiff may not hove been in perfect 
health, but he hac ab least been well enough to work steadily, 
earning abcut $20.00 or $25.00 m week. 


Wa find no orror in the record and therefere the 


dudgnaent of the Superior court is affirmed, 


APY IRD. 


TAYLOR ANY O'CORNOR, JJ, CONCUR, 
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APPRAL PROM 
Ve BUNIGLPAL COURT 
OF GHICAGO, 
BILLION 7, 
usiness as 
COMPARYT, 


ff \/ Holle WU) es & 


BR, PR SLLING JUSTICS THOMSON delivered the 


opinion of the eourt, 


this wee an aeetion in the amnzll slaime branch 
ef the Sunigipnl Court 6° Thicese, for sn emeunt cleimed 
to be due the plaintiff frem the defendent for # quantity 
ef candy, 201d and delivered to the defendant. In ite 
otatement of cinke the plaintiff alieged that the oundy 
had been sold and delivered to the defendant hy the plaine 
tafrf, at the dufencant’s epecisl instance anc request. 
ihe defense interconed, wae payment. The iseues were sube 
mitted to the court without & jury anc tee finding ond 
jJudgwent were for the defeniant, te reverse vhioh the 


pPleintiff has perfected thie appeal. 


By interpesing the def-nee eof payment the defende 
emt admitted that the eandy had been purechered by him from 
the pisintiff, and hed beom delivered te him by the slsine 
tiff, It apoware that the order for the candy in question 
was eolicited by » firm ef merchandise brokers, doing mele 
ners in Ghiesage. The plaintiff sompany le located in Waukee. 
gen, iliimoie. <After the brokere had been given the order 
by the defendant's representative, the order was confirmed 


by & memorandum in writing, sent to the defendant by the 
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brokers, At the head of thin document, oonfirming the 
order appears the mame of the brokerage firm, following 
whieh appenr the words, “Salew Pioket*, after which 
there aporers the followings 
*“Aeting as Srokere for tatler Gendy Company, 

Waukegan, dliinmoisa, we heve thin day sold to Gabe 

ath Candy Company, Leiter Bldg., Chicsage, 

Terve 2% - 16 days.” 
Belew thie spears a statement of the items ~sking up the 
order. The payment of whieh the defendsnt sought te avail 
himself, waa made on Covember 26, 1920, to the brokerage 
gompeany or ite representative, In the meantime the candy 
had been shipped by the claintiff from its factary at Jeukeo 
gan to the defendant and had bean received by the latter on 
Gatober ax. 


in our opimion the trial court erred in finding 
the issues for tae dafendant and entering judgaent eecorde 
ingly. it de apparent from the teetimeny that the brokere 
age firm had been authorized by the glimintiff to selieit 
ami receive ordere for ite goode but that Tact dees not 
eeteblish authority in the brekerage firm te reeeive paye 
ment for the geods, where thet fine never had scpe@osion 
of the goods ond delivery wae mede to the defendant dirent 
from the plaintiff. Unless the plaintiff bad <iven the 
brokerage firm authority to recseliwe payment er had held 
the brekerage firm out as having authority to callect, a 
payment te the brekerage firm would net be geod. lark v. 
Buith, 89 111. 308, in order to ambablish ite defense ef 
payment, it was incumbent upen the defendant ta ahew thet 


the crokerage firm wae suthorized to cellest, or had been 


sO held out ty the plaintiff. hie he did not do. Mo 
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«lhe 


partioular course ef dealing hac beon establivned between 
the parties. Lt wae shown that thie wae the firet traneaée 


tion which bed teken place between then, 


In thie etete @f the reeerd the finding and judge 
gent should have been for the plaintiff, During the sourse 
ef the hearing, in reply to a etatesnent sede by counsel for 
the sleintiff, the trinl eoort emid: "Tt am inmelined ta 
think the lew is with you, tut if ie mighty peer law." 

It is, of course, th« duty of a trial judge te onter ite 
judgment in accerdanse with the ine and not in scaordance 


with whet he thinke ought to be the lew, 


fhe judgment of the Suni¢isal Court ie reverceod 
and judgment entered in this sourt in favor of the pleaine 
tif’ and agninst the defencant, fer the ssount of the plaine 


tiff's claim, « 941.40, 


SUDGHINT RIVER, AND JUBEYRET WERE, 


TAYLOR AND O'FONTOH, IT. TONTUR,. 
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rise, APPEAL FROM 

MUNICIPAL COURT 
OF CHICAGO, 


CLARENCE &, 'poxf et al, 
v Appellante, 


MR, PRESIDING JUSTICE THOMSON delivered the 
opinion of the gourt, VpgQo rT rn tr + 
Fel 2 » I.A. \) Ke 3 a 


This Was an action of the first ciuwe in the 
Municipal Gourt of Chieage, The piaintiff, MoCuliough, fiied 
& statement of claim that he had besa employed by the do 
fendante, ag ce-partners, to render certain services af an 
agreed valary of $150,060 a wenth and thet he had rendered 
such services pereuent to thet agreement, over a perisd 
frem May 1, 1918, te January i, 1812, and that the defendants 
head falied to pay him the agreed compensation, In thair 
affidavit of merits the defendants denied joint liability; 
denied th t thay vere indebted te the plaintiff fer services 
or that tho plaintiff haa performed any services fer them 
or that they had requested the plaintiff te perform any such 
sexvices for whioh they had agreed cr premised te pay biz 
any money, but they alleged that they had taken over « build- 
ing from the plaintiff for the amount of rent for which the 
plaintiff was liable under his isase, “hich he stated to be 
$150.00 a month, and further, that it hed been agread between 
the pleintiff and the defendante that the plaintiff would, 
without being paid anything further than the rent above re 


ferred to, reader sueh aid or servieea to the defendentse in 
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their business ax he waw able to while not otherwise euployed, 
The issues wore submitted to « jury ami reaulted in o Vordict 
for the pawaintiff ani agoasument of hic danages for the fuii 
amount claimed, « $1900.00, fer which the court catered 
judgment against the defendants, t¢ revoree which thay have 
perfected thie appeal, 

It appearea from the record that the plaintiff and 
one, Gaszole, were doing Business ae MoCulleugh & Company, 
manufacturing castile seap, with a fa@tery located at 2119 Rice 
Street, in the City of Chicago, Apparently the Forld War was 
interfering with their suppiy of Olive Oil, and in the epring 
of 1916 they were not doing: much bucinese, 

The defendant partnership was in the business of 
salvaging damaged stocks of grain and other mteriais for 
sompanios that had insured the gecds that had been damaged, 

In the apring ef 1918, the Hershey Ohecolate Works, in the tute 
af Pennoylvania, wns burned, and abeut « midiion pounia of 
ohocelate was turned over te the defendantia for rendering 

#6 that itso constituent parta gould be taken out and salvaged, 
The defendants attempted to hamide thie work in Buffeie or 
Cincinnati er the Stock Yards in Ghigage, but seom to have been 
unsuccesefui, They tit, came inte contact with the pisintiff 
and they mad@ enh agreement ith him whereby they ware to Gegupy 
hie fsetory, make certain changes in the machinery, and bring 
the ehcovlate inte the factary and render it there, There seems 
to be no diapute of the fact that they agreed to pay $160, 00 

&% month, as rent, for the period covered by their use of the 
factory for that purpose, 

It is the further cisim of the plaintiff that st the 
time thie arrangemeat was concluded, one of the defendanta 
asked the plaintiff to take charge of the rendering of the 
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eheeolate for thom but that he declined at firet; that ia this 
‘eonnsetion the @efendoant Fox todd him that the only man the 
defendants had who ves ospable of handling thie chee@late 
propesition, waa their foreman and that he had been drawa in 
the draft and wouid doubtless have to go into the Aray whortiy, 
The evidence ahora that thie foreman or superintendent did 
enter the Ar@y in June of that year, It ie the further 
eontention of the pinintiff that after eome talk, back and 
forth with Fox, an agreement wae entered into, shersbytthe 
defendants were to pay him $150,060 a month for hio services 
end that the plaintiff was to give the defendants such time 
as he gould beyond that which might prove acoewssary to lock 
efter his own Dusiness, and further, thet he had werked for the 
defendants in connection «ith the rendering of this chesolate 
for an average of six or cight hours « day over the pericd of 
time above referred to, There was one witness who testified 
in support of the pisiatiff, 

Oa the other hand, the defendants testified that 
RO agreement was ever made at say time with plaintiff, concerning 
bis performing any services for them, and that they never had 
any idea that the plsintiff wae claiming that they owed him 
anything for services until sometime in Margh, 1919, when they 
Feesived & statement eud a letter from McCulicugh & Goapany, 
GOVering certain replacements of machinery, *hich had been 
necessitated by the defendants use ef the factory of MeCulicugh 
& Company, and aise, for the services of McCullough from May 1, 
to January 1, There vere two witnesses who teetified in suppert 
ef the defenianta, 


No useful purpose would be served in detailing 


the evidenge in this opinion, It ie in hopeless and direct 

















kt a ee wouttouh off tady ets sett wr ‘stekoons 
shee aa azul ody dade save ict? wow Gmetad op 
: tw eltages exw ity hat onsic hae Yh 
Oo ek vidi aed Nai ot tod ba mameset sRode mw ab sd ky 2 | 
ee one oni oy at ved! neotigeos Riwew Baw poet 

ata Tae hiro Ink Qu 40 Kawokot aide tadt evode epanbave ' 
heer wok wk OL Meng tudd to Gay wh Geek aaa usta 
ohh Kelad oltad mow toate Hat Tattle ode WA tte * 
pitt edssumis (Stak DoXetne baw tonmeotye nin wat ate ‘ 

) dewtvete Whe SOT cour 6 OO ORE mit ty bt votes e et oahe 
“pelt Baie asumhaatenh oso evty a wae prearre | ott pe te 
— doMk Ge EuwnwoneR Beg Piyte dokde fadt Habeed Bios | at 
eat tot bedsaw ball ok Gey (swarAy Rae \xvoatlind awe ond = 
-— etabioedh okt te pibionmes WE de iv Gotioaakoo Ad ofAatE 
‘te bettey pad date Yad a wieed tiyto 40 xde WS eybnos’ ‘303 

“ bettieens aie sabato Sno koe eine? oF boxe we ae va f 
| WEbredady” aay .c) a : is ifs fe: 
sade euiaiedenl or wes a bod ona ire an 













































Feat a geo k Lael went ndbel & er rae ' eo 
ated tat woxds ‘aheaciaan we staameoation suaeee i OVD 


= senate ‘eae * Lae 
 pabtsaien al heviee Be Binow oan Sutoaar of i 





me 
pila! ie aey seh de 
naif pepe a 


is pond | ban ) woniouod al aa a Ae image ana Ey eonaptve om 


AR 
“ih if 


oe fam 


eenflict. In support of their contention that the verdict 

and jJuigwent are contrary to the manifert weigit of the ovie 
dence, the defendaata ondi our attention to the gave of 
Pessiee v. Glass, G1 Til, O4, We hove frequently had oecasion 
tO point out that the case thus cited dees not state the law 


in thie State, Hately v, Kiser, 16% Ill, App. 5423 Firat State 
Bank of Plano v, Image, #31 Lid, App. 658; Searo Rowbuck & Go, 
v. Mears Sieyton Lumber Go, Iii App, Ot, Facet Dast, No, #7188, 
of the plaintiff 
Opinion filed Oct, 18, lve, Even where the teatimony/ie 
without corroboration and that of the defendant ia corroborated, 
by uninpenched witnesses, it does not necessarily foliow that a 
verdict and judgment for the pinintiff wild be «et aside by thia 
court a6 being sgainst the manifeat weight of the evidence, 
Yan Weter v. Lambert, 104 Ili, App, 245, Before this court 
wali disturb « verdict snd judgwent of the triai court on the 
facts, it must appesr that suck verdict aud judgment ere oleare 
ond manifestiy 
ly/againet the weight of the evidence, That rule requires no 
oitation of authorities, It ia of course not aufficient, to 
bring a Gase *ithin the ruiq, that the party in wheee faver the 
Verdict has been returned and the jutigment entered, was supported 
by fever witnesses than the other party, mer *ili thie court 
be justified in reversing a verdict sud jJudgwont on the facta, 
even if, wpon our reading of the testimony in the record, it may 
appear te prepomierate against the finding of the jury, and the 
action of the trial court in supporting it, uniees it ao tar 
prepondarates ag to enable this court to say that such prepondersnace 
ie clear and manifest, In our opinion, that situation 16 net 


presented by the evidence in thie record, 
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The defendants further contend that the trial court 
erred in sustaining objections to their offer in evidence of the. 
atatement and letter referred to above, which *an received 
by one of the defendants in Mareh, 191%, In support of this 
oontention it is argued that this statement and letter were 
material in that they tended vo show that the presentation 
ef this bill was the first time that a request for payment 
for the services qlaimed to have been rendered by the plaine 
tiff, had been made, whereas the plaintiff testified te the 
contrary, In cur opinion, the statement gmd lettar cannot 
be congidered an indicating anything ¢ither one *ay or the 
Other, a© to whether the plaintiff had demanded payment fer 
his eerviges from the partner@ahip on the ogumaioue testified 
to by him, and ve are, therefore, of the opinion that the 


eourt dia not err in thie ruling, 


We fini no error in the record and therefore the 


judgment of the Municipal Court is affirmed, 


AFFIRMED, 


TAYLOR, J » SonouUre, 
O'CONNOR, J, dissenta, 
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THR PROTESTANT WOMEN'S NATIONAL 
ASSOCIATION, « Corporation, et al., 





\. APPEAL FROM 
CIRCUIT COURT 


JENNIE B, COOK COUNTY. 
Ettie Elkins, mn 
201.4. 629 


UR, PRESIDING JUSTICE THOMSON Geliversd the opinion 
of the court, 


The Protectant Women's National Assegiation ia a 
eorporation, aet for profit, organised umier tha luws of Lidinoia, 
Among other avtivitics, it comiucts a Heay for Depentont Protestant 
Chiddren in the City of Chicage, 

At o4 annual meeting of the Association, held in 1818, 
officers vere duly elected, Mrs, Turpin being ciected president 
ant ether vomen beiag elacted te fidi thse other offices, Ye 
shaii vefer to this set of offiesra ae the Turpin offioers, At 
thie election Mrs, Ide HW. Stephens wae ciected segumk vice- 
president, The Board of Direetora ef the Assoelution consisted 
ef the officers ana the ohairsan of the euverai compittee¢a, Pive 
members of the Bourd of Directere constituted « querum, under 
the terms of the Bydawa, 

Seetion 4 of Article 3 of the By-laws provided that 
the Boord of Direotera ahall meet monthly and ot the gail of 
the president ox be called by her upon requeeat ef threes members 
of the Board", At = meeting of the Beard of Direetore haid in 
Ostobexr, 1919, « resolution wae adopted te the effest that "the 


Board of Directors meet the first Friday of each mouth at & P.M, 
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in the Auditorium Hotel parlore", ond gach sember of the Board 
wae notified by the correapomling aeoretory of the faet that 
thie action had boon taken, 

It was further provided by the Byeldxwa in Articie 2, 
that reguiar meetings of the members of the Agsogiation sbhouid 
be held on the secon! and fourth Thuredays of each month and 
that the firet meeting in June wus to be the ennusi meeting, 
While the By-laws did not apecifically apecify the length of 
the terme @or whick the officers were to be elected, they did 
a@ indirectly, for Section i of Article 3, previded that ths 
officers were to be vliacted by ballet «t the anounl meeting 
of the Asaociation in June, and in other parte of the By-laws 
reference is meade te the annua) ¢lectian of officers, 

Fellowing the ¢leatica of the Turpin officers, a 
Grive fex funds ani new mombers wae commenced and headquarters 
for the drive were eetablioned in Room 1128 ef the Masonic 
Tespis Building in Chicage, During the faii of 1019 and the 
Winter of 1920, the Beard of Direetors mst as provided ia the 
FesGlution above raferred te, on the first Friday of each month 
in the Auditorium Hotei pariore, The Marek meeting, however, 
wag held at the drive headquarters in the Masonic Tompie, fer the 
purcose of checking wo the reeerde au ths eampaign for funds, 
This ghange in the place of meeting ef the Board wae net objected 
to by anybody, On the 26th of the same Bonth, a special asete 
img of the Board wae beld at the Home for Dependent Protestant 
Children, Which was maintained by the Aasculiation ot 6825 Yale 
Avenue, in the City of Chicage., In January, 1920, provisions 
was fade for holding the meetings of the members of the Aszecia- 
tion on the second and fourth Thuradaye of each month, at 19 
Weet Adams treet, in « hall referred te as Liberty Heli, 

It appears that slong in March 1996, seme friction 
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developed among the officers and membera of the Board of 
Directors and it wae by reason of this that the special meeting 
of the Board was held on the 2th of the month, This meeting 
wae net called by Mrs, Turpin but by Mra, Stephens, who was 
then soting aa first vioteprosident, She apparentiy acted under 
the elaim that Mrs, Turpin waa then absent from the City, 
although the datter testified that such waa act the fact, 

The regular Aprii meeting of the Beard of Directora 
was to be held on the secend ef thet month, A fow days prior 
t® that date, Mre, Turpin, the Pravident of the Association, 
Fequested the corresponding scorgtary, Bre, Brough, te send 
notices to the Direoters, to the effeet that the April meeting 
would be held in the Maeonio Temple, ae the March meeting had 
been, Mro, Brough refused to send out such notiogs, and under 
Gate of March 41, she notified Mre, Turpin, ia writiag, that 4 
change in the pisce of megting of the Bourd of Direetere eouid 
mot be made legully unless the consent of cil the members of the 
Board of Directors was aequred and that in the absence of such 
eOngent, ahe deemed it her duty to notify the sembers that the 
Moxting *ouid be held in the reguier detlignated place, Avcorde 
ingly, the corresponding secretary sent notices cut to the 
membere of the Board of Direetere to the effect that the regular 
meeting of the Board would be held, April 2nd at 2P, M, at the 
Auaiterium Hote, pariers, Thereupon, the President of the 
Association, Mre, Turpin, sent duluctices tu sil directors, 
designating Room 560 in the Masonic Teaple Buiiding as the place 
of meeting of the Board, om the regular meeting day, April 2, 
&% 2 O*cloek P, M, 

Tes groups of Direotors met at the time fer which thease 
meetings were endied, Mire, Turpin end five other Direetors meeting 


in the Masonic Temple Bulidiag, and Mrs, Stephens, Mrs, Brough, 
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and five Others, Beeting et the Auditorium Rotel parieres, It 
will be observed that a quorum was present at both meetings, 

At the Auditoriue mesting Wra, Stephens presided, 
A wotion was adopted approving the agtion taken by the seere- 
tary, in sending out actioes cniiing Sh meeting at the Audi- 
torium, By other motions duly paseed et this meeting, the 
effices of President, Financiul Secretary, and Treseurer were 
declared vacant and the sorreapending secretary wac direeted 
te notify those holding such offiees of their removal from 
Office, Thie meeting then adjourned to meet ot the Home of 
the Agecciation en April 6; and at that adjourned aseting 
Mrs, Stephens was chosen ac President of the Assvgiation, to 
£141, ui the wmexpized term of Hrs, Turpin ami iikewhse the 
Offices ef Financial Sevuretary and Troxeurer were filied, We 
abheali refer to these officers aa the Stephenuy officers, 

At the Masonic Tomple meeting oF the Directors, 
regular business was transacted, The Turpin Directors con- 
tinued to heid meetings of the Board ef Direetora, both regular 
aad ap@cial, at the Masenic Tomple, Notices of these meetings 
were sent cut previous to each aeeting fo adi sembera of the 
Board, including the Stephens Directors, No notivge of the 
adjourned mesting of the Stephene Directors, held April 6, waa 
gives the Turpin Directera, 

On April @, & reguier members meeting of the 
Aseociation was held at 19 West Adams Street, notices being 
eent out by Mrs, Stephens, the hour being Fixed at 1:30 ine 
stead of 2 e'clock ae was usual, This meeting Wau presided 
over by Mrz, Stephens, There is evidence tending to show 


thet Mre, Turpin attempted to preside but sae provented from 
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deing so, The minutes of this mesting show that the minutes 

ef the previous members’ meeting and severnl] intervening directors * 
mectings, including the meeting of the Stephene Directors on 
April 2, and the adjourned meeting on April 8, were read ani 
approved end further that a motion approving "the action of 

the Board of BDirectora te date be approved" wau uarried, Ik is 
the glsin of the Stephens officers aud Direstore that the remoaval 
of Mrs, Turpin and the other twe officers und the election er 
appeintment of Mrs, Stephens and her sesoclates to fidi out their 
whexpirel terms, wae thus confirmed and catabliehed, I) le the 
Clain of the Turpin offiaere and Girectors that thie meeting 

W6o in gonfuelon from beginning to end, that it was not pesaible 
t@ know What was going on and that no effective action, of any 
Kind, “as taken by the sembera present at that meeting, 

The Stephens Directors held «© meeting May 7, ani voted 
to dispense with tha May meeting of the membera of the Ascoaciae 
tion, and o motion was sdepted to the effeet that the sunuad 
meeting of the Asavasiation be heid ot the Bote of the Asoooia~ 
tion on June 10, at G00 A, M, The Stephens Directora hela a 
meeting on dune 4, Both May and June meetings of this faction 
of the Bourd were held aot the Auditorium Hotei parier, Ho 
notices of the meetings were seat te the Turpin Directors, The 
Stephens faction sont notices to all Aesediation members, designat- 
ing the time and place of the annual meeting, as above stated, 

At the May meeting of the Turpin Dixeatora, Wre, Tarpin 
Was directed to send notices to all members, designating Liberty 
Halli, 19 West Adame Street, and 10 oteloek A. Uy, on June 10, as 
the time and place of the annual mesting, and that wae done, 

A Quorum of the members of the Aaseciation attended the 
Stephens eanual seeting af tha Home, on Juns iO, and a new set of 


fficers were there elected for the ensuing year, headed by 
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Mre, Stephens as President, 

The lease which the Association bad en Liberty Bail 
at 19 West Adams Street for @eexrtain days of the month, gove 
them the wee of the Hail in the afternoon caly, This prow 
vented the Turpin faction from getting the ume of that Hali 
on the morning of June 10, but they were given thy use of 
Dewey Baii, adjoining, for their annuai meeting, A quorum 
Was present ot this meeting also, A new constitution end 
set of By-lawa were adopted, Officers for the tnauing year, 
headed by Mre, Turpin, ac President, were elected, 

Up to this tims the Stephens officers and directors 
bad been in posegueaion of the Home and the corporate recorda, 
On June 25, the Turypia officers anc direatore took posseesion 
of the Home and heve since been in peeseasion, They aleo 
demanded the books and gerporate records from the Stephens 
officers and directore, which was refused, 

The preeeedings, reeuiting ia the decree from which 
the pending apres vas taken, vere based on an amended bil’ 
of sompiaint, as amended, filed by the Stephens officers and 
directors anc the Association, through them, in which they set 
up the substance cf ths eventa shove set forth, with others, 
and @ideged that the Turpin officere and directors, and the 
Association, through them, who were wade parties defendant, 
had collected jlarge sums of money in the name ef and for the 
use of the Agsecietion, and bad failed te agwount therfor 
and had interfered with the complainants in the performance 
ef their respective duties and with the businmese and affaires 
of the Association, The complainants prayed that the court 
find that they had been duly elected to the reapoctive offices 
in Bald A@scciation and that « mandatory and FreetrTaising ine 


junsticon be issued requiring the defendants to deliver up 
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possession of the Home of the Asseciation to complainants and 
to vefrain from interfering with the business afidthe affaires 
of the Association and that ua socdunting be had of ali moneye 
received by the defendants in the name of the Association and 
that defendants be dearesd to pay to the Aaexgiation, what, 

if anyghing, should appear, upon the taking of auch account, 
to be due the Apsoviation, 

The anewers filed by the defendants admitted 
certain of the a@llegations of the amended bili of eumplaint, 
as smended, but alleged that the purperted removal ofthe, 
Turpin officers and directors was illegal sad Void, ae Wao alse 
the slieged ratificativun thereof by the members of the Agtogiae 
tien at the weeting of Aprii 8, i820, These anawersa forther 
set forth the various meetings which hed been bald by the 
Turpin Directors, foliowing Aprii @, and the annusl meeting 
heid by that faction on June 10, ema the action of the seubere 
pFesent at that mecting, and alieged that the defendants vere 
the duly elected officers and directore ef the Atsoviation 
and entitled to the pouseseivn of all the property of the 
Auscelation and denied that complainants vere entitied te an 
acctinting o: any other relief, 

The defendants aise filed » crose bili anking 
substaatialiy the same sliegatione as *are ceontsined in taeir 
answers aad praying for practicaiiy the sama relief 44 #as 
prayed for by compisinants, in their amended biil, as amended, 
fhe complainants filed their aaawers te tha arose bill snd 
replications were duiy filed by both cowplainsnts and oress 
complainants, 

Tho cause waa referred te a Master and after « 
hearing, the Master found sgaiast the complainants and in faver 


of the defendante and cres@ complainants, sad filed his report 
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acoordingly, Objections and exceptions vere overruied and the 
chancellor confirmed the findings of the Mastery and eatored a 
decree in aecordaice with the prayer of the crane bill, digee 
missing the bili for want of equity, To reverse that deorce, 
the complsinante have perfected thie appesi, 

The action of the Stephens Dircetors at their megting 
held on April 3, in attomptiny to remove Mra, Turpin and certain 
ether officera was illegsi,and void, Those officers had been 
elected by ‘he members of the Ascociation, and, unier the only 
reasonable conetruetion to be given the various previsions of the 
By-iawa, they wer¢ eleated to held office until the mext annus 
meeting of the Association in June, i920, But irrespective of 
the length of the term for which they were eleoted, or whether 
it wae for any definite term, there was ne pewer in the Board 
of Direvtars to remove the officera of the Association, Those 
Officers derived theiz title to the offices the held ana ali 
rights incident thereto, from the same sourge aa did thore 
directors who were net officers, namely, the membership of 
the Aeseciation, ani they could be romoved only by the power 
that oreated them, 7 #, C. L, Sec, 418; Meravites on Private 
Corporations, Vol, 1, dnd Edition, See, 548, p, $28; 10 Cye, 
743; Brindley v¥, Yaiker, 221 Pa, 8%, 287; Common wealth ¥. 
Detwiller, 141 Po.st, €14, 

There is ne provision in the statute of this State 
end there ic neme euch te be found ia the Constitution and By-laws 
of the Aseociation here invelved, giving the Board of Divecters 
any such powers, Similarly, the action of the same directorea 
at theis meeting held on April 6, by which they attempted to 
elect or appoint officers to fill the vacancies they had attempted 
te creste by their action of Aprii 2, wao illegal and void, 

But complainants centerid that all things done by their 
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group of dircetors were confirmed and tatified by the action 

of the members of the Assoviation at the meeting of Aprii 8, 14 
@ur Opinion that contention ix not sound, That meting was not 
properly called nor conducted and Say action that my have boen 
taken there was void and of no effect whatever, The meeting 

wae held purauant to actices signed by Mre, ttephena, as Pragie 
dent of the Association, although che wan not the president 
aad had no degald right to act as such in any way whatever, 

Mrs, Turpin wae the legally constituted president, and as euch, 
had the right to preside over sli the meetings of the Directors 
of the Asecciation, That right waa denied her, alithough she 
Wae present and claiminy it, by the action of Mra, Stephens 

end her associates at the seeting of April 4G, 

Moreover, even if it be aseuged that the action 
purporting to have been taken at the meeting of Aprii 8, was 
possibie, and that the void aqts of the directors (considering 
the Stephens group as the direeters) could be ratified by a 
degalily held end constituted meeting of the members of the 
Association, and if it be as@umed that the meeting of Aprii §, 
Was legeliy held and constituied, the burden sae upon coxpiain 
antes to show that the aote of the meeting amounted to « ratie 
fication ef the acts of the so-called directors, Thu Master found 
frow ali the evidence that such ratification had not been 
sufficientiy prwen ani the chancelior confirmed that finding, 
It io entirely clear from the record that thio meeting was held 
in great confusion, the extent of which is the subject of much 
eenfiicting testimony, That it amet habe been considerable 
is evident from the fact that there hed been a sharp division 
among the officers and directore and dravtic and high-hended 
methods had been pursued by the Stever group in an attempt te 


Cust the Turpin group; notices sent out for this meeting over the 
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name of Mro, Stephens ae president, called the meeting for 
1350 o'glogk instead of 2 e'eleck, the usual hour for members 
meetings to convene; some of the mombers of the Turpin grup 
were challenged and their rights to attend the meeting questioned 
when they arrived at the door, and when Mra, Turpin arrived, 
Boon after the meeting began, she found Mre, Stephene pre- 
aiding, “herowpon, she asaerted her right to preeide aa tha law 
ful president ef the Asscoiation, and she attempted to exercise 
euch rights, but was unsucesssful, being prevented from eo 
doing by Mrs, Stevhens, fhe reeord 16 not euch thet we can say 
thet the fisdings of the Mastexy ond cf the shameellor, with ree 
gard to the action attempted at the seating, are against the 
oanifest weight ef the evidence, 

It fellows from what we have alreatiy said, thet 
Mre, Turpin and her associates, whom the Stephens group attempted 
tO remove, sontinued az leagui efficers of the Ageucliation until 
their guccessora were duiy elected in dune, 1880, There were 
tvo annual meetings of the Association heid on June 10, bth, 
according tu the record, haViay « Guerue in attendance, We are 
elearly of the opinion that the annuai meeting held by the 
Stephens group wee not, and thet heid by the Turpin group was, 
the lawful annual meeting of the Asseoiation, The mecting held 
by the Stephens group was besed wpon 211i the acts of that group 
of directors which bad gone before, Those sotea being mail cad 
void and of no effect, and their attempted election of officers 
being ddlegal, the sotions cf these officers can be given ne 
effect, including the oalling of the annunl meeting to Be heid 
at the Home, and the action of Mre, Bt¢shens in presiding over 
it. 

Mrs, Tutpin continued to asesrt her tight to act ae 


President ef the Association and as eich to preside at ail 





od de 


mectings of directors, to send out nokioes of the annuad 
meeting to oll membere and te preside at thet meeting, Ail 
thease functions belonged to Mra, Turpin ae the degad President 
ef the Association, aad all attempts to interfere with her, 


oan be given no effect, 


Mee, Turpin; ae the lawful President of the 
Asseoiation, Wao the only ene entitiad to presita/ tee ata 
meeting of the Ageooiation in June, Tho regular meeting pioee 
for members! meetings Wan at 19 Weot Adama Street, amd that ie 
where the meeting sas held, purewsant to notices sent out to 
ail members, We regard it of no leportance whatever that the 
notices galled for the megtinzg to he hald in Liburty Bali 
whereas it wae held in Dewey Reali, The evidence shows without 
eontradiotion that these roamed are adjoining rooms on the same 
figor at 19 Yast Adame Street, and ample provision wae mde ta 
adViee anybody approachiag Liberty Hadi to attend thio meeting, 
that it was being held in the adjoimgag reom, 

It ic the contention of the comdlaimanta that ine 
asuuch ae the By-laws did not designate the pioge of holding the 
annual meeting, it wae the duty of the direotera to fiz the piace 
and that even if it be adwitted that the action attempted in 
removing cortein of the officers was of Be effect, e@etill « 
majority of the board of directors (the Stephene group of seven) 
had, at « meeting of the Bourd in May, designated the Bone as 
the place of holding the amauel @eeting, ant, therfore, it was 
inoupbent upon the Aeecelation te seld ite annual meeting there, 
For the reacons already set forth the attempt of the Stephens 
group to hold a direoters meeting in Yay, were void and of no 
effect, a0 were all mastings of the board attempted by them, 
Those meetinga depended entirely upen ths vwadidity of the title 
of Mra, Stephens to the office of President, which we have found 
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aid not exist, 

Beginning in January 1920, aii mombersa' neotings were 
held at 19 Woat Adams Street, The By-laws previded that the 
first members’ meeting in June *@s to bo tha annual seeting, 

A meeting of Directore, presided over by Ure, Turpin, the lawe 
ful President of the Asesogintion, at which © quorum wae present, 
fixed the ugunal meeting piace of the mambora, 10 West Adams, St, 
ae the plage fox the holding of the annusi megting. 

It ia the further contention of the oonmpininanta that 
inasmuch as the Byelawes did novi designate the time and place 
for the holding of the direetore* meetings, the directors had 
the sight to mike such designation; that they had done #0, 
fixing the firet Friday of wagh month at 8, P, h, in the 
Auditorium Hotel parlor as the time and piace for the hodding 
ef all directors’ meetings; that ol] wembora of the Board were 
notified of this acticn and that thereafter no notices were 
required; that in view of thie setion of the Bourd of Directora, 
the president had neo right not power t¢ designate come other 
pines for the holding of the Beard meetings, and, therefore, 
that her action in direeting that meetings of the Hoard be heid 
in the Maeenic Temple Building, were idiesgal and void sand that 
way aotion taken at such meetings Waa likeviee void, We ares 
unable to congur in that contention, The Board of directors 
iteeif set a precedent fury the hoidiag of the regular meetinga 
of the board at « piace other than the one fized by the 
resolution ef motion which bad been paseed in October, 1919, 
by holding the reguisx Maren meeting of the Bourd in the 
Mascaic Temple Building, without objeotion,on the pagt of 
anybody, By aegtion 7 of article 1 of the Bywlawa i was 
provided that "the corresponding secretery shall upon the 
order of the president issue notices of ail meetings", In 
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view of thet, when thatofficer wean directed by Mre, Turpin, 

the president of the Acasociaticn, to send notices of the April 
directors! meeting, to the effect that it would be held in the 
Masonic Tempie Building, it wae her duty to de ae, There ia no 
provision in the By-laws by which she could easume authority 
to pase upon the question of whether the Gireotions of the 
president were iegai or even proper, 

Even if we aseume that, by reasea of the action 
of the board in October, in designating the piace of holding 
meetings of the Board, and although that action had besn deq 
parted from by the Board without objection frow any member, in 
the holding of the March meeting, that the egtion of the Preaie 
Gent in dirseting notices to be sent out for the April meeting 
amt designating the Mawonie Tompie Building oo the meeting 
place, tas without proper authority, nevwertneiess, if the Board 
met at the place déeignated, with a quorum present and either 
formally approved the piace of seéting by « resolution or 
motion duly pasasd, cr conutructively took euch ection by 
functioning and doing business, no cbjeeticn being raised by 
anybody at thet meeting, by reason of the fast that the meeting 
wae being held in a plave other than the one epecified in the 
Ooteber resolution, there would be mo deubi of the fact that 
the meeting would be 4 jagel ond proper meeting, In our opinien 
the citumtion is not changed by the fact that the Stephens group 
of Directors were greater in number then the Turpin group, Adi 
meetings ef directore preeided over by Mes, Turpin in April, 

May and June were attended by 4 cuerum and at none of thove 
meetings w29 sny Question ever raised as to the place ef holding 
the meetings, 


However, were we to sseume that the meetings of the 
Girectora, presided over by Mre, Turpin, at one of which the place 
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for the annual meeting wis fixed for 19 Woot Adams Street, 
were irreguiar, in that the meetings were held at & place 
ether than the one designated by the action of the Bourd 
in October, ani that, therefore, the action taken in figing 
AS West Adama Street as the plaee of the annuad meeting, 
Was irregular, that irregularity wae wholly obviated when 
sueh annual meeting was actually held on netices signed by the 
dawful president, that piacw being the regular place for 
the holding of ali membere' meetings, the meeting being 
presided over by the lawful president, «ith a quorum present 
and no objection being raived that there,had been any 
irregularity in fixing the place of the mesting, 

That sunval mecting progesded to de Business, 
ae ebove stated, without <bjection buing interpesad by 
anybody, It is our opinion that the effivers there sliected 
for the ensuing year were regularly and legaliy alected, 
These officers and dircetora are the defendants and cross- 
cOm@pisinante, 

For the reasons above vet ferth, the decree, 
dismissing the bill of complainants for want of equity and 
awarding the relief prayed for by defendants and crese-compisine 
antes is affixmed, 

DECRER AFFIRNED, 


TAYLOR, J, snd 
O'CONNOR, J, conour, 
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BARNEY BLACK ° ) ) é 
Appel i ee e fo 
APPUAL FROM 
¥. © — MUWICTPAL COURT 
WILLIAM GOLDMAN, 
Appeliant. 


MR. PR SLDING JUSTIC’ THOMSON delivered the osinicn 


of the oourt. 


This was a forcible entry and detainer preceeding, 
in which the issues were eubmitted te a jury and by them 
found for the »laintiff, Black. Judement for possession fole 
lewed, to reverse whieh the defendant hae perfected this 


appeal, 


There is no bill of execptions in the record, ‘The 
sole grounds urged for a reversal of the judgment are: Firet, 
that the summons was void in that not sufficient time elapsed 
between the date of its service and the return day, end, sece 
end, that the complaint is insufficient in that it gave the 
street mumber of the prewises in question but dic not reeite 


that they were located im the City ef Chieage. 


These points were not rsised in any way in the trial 
court, either dy any preliminary motion or any motion in arrest 
of judgment. Gn the contrary, the defendant duly filed his 
appearance, demanded a jury, «nd went to tricl on the merite. 
irrespective of the question of whether the defendant might 


preperly have complained ef either of the matters above referred 
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ene 
to, he is in no position to d se new, 
The judgment of the Municipal Court is affirmed. 


APT LARD, 


TAYLOK AND O'CONNOR, JJ. cowcuR, 
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RICHARD WEXLER, et al, 






Appellants, 
APPRAL FROM 
v \ i MUNICIPAL COURT 


\ OF CHICAGO. 
PUBLIC STATE BANK, 
a corporation, Fd 
Angstife. 
? 


MR, PRESIDING JUSTICN THOMSON delivered the opinion 


of the court. 


In June 1920, the plaintiff Wexler was a resident of 
Chicago and the other plaintiff, Channin, lived in Poland. 
They were cousins. Wexler desired to send Channin $25.00 and 
get it over to him as quickly as possible. To that end, he 
arranged to have the defendant bank forward the money, and 
he gave the bank his check for $29,68,for the purpose. At that 
time the bank gave him a receipt for the money containing the 
name and address of the one to whom the money was te be sent. 
The money was never delivered to Chamin. In due time he came 
ever to this country, and the two plaintiffs then sued the bank, 
jointly, claiming that the bank had been requested to return 


the money, but had refused to do so. 


The statement of claim filed by the plaintiffs set 
forth the substance of the above facts. The defendant filed no 
affidavit of merits. The case was presented to the small claims 
branch of the Municipal Court, where no affidavit of merits is 


required, 


To support the case 6f the plaintiffs, Wexler testified 


that he gave his check to the bank for the purpose stated and 
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received its receipt therefor. Both the check and the receipt 
were received in evidence, At the bottom, on the face of the 
receipt appeared the words, "Subject to conditions set forth 

en other side,” On the reverse side of the receipt a number 
of conditions are set forth. Cne was to the effect “that it 

is expressly agreed that the Public State Bank acts as agents 
only for the sender." Another provide@ that “all claims, in 
case of loss of money, are to be adjusted only when the amount 
is returned to the Public State Bank from the European P.0. or 
Bank." The plaintiff Channin testified that he never got the 
money. After introducing this evidence the plaintiffs rested. 
At this point the defendant moved the court to find the issues 
in its favor and enter judgment accordingly, on the ground that 
it was apparent from the evidence Which had been introduced, 
that Channin had no claim against the bank, and inasmuch as 
Wexler and he had sued jointly, the plaintiffs had failed te 
prove their case, The court indicated that the defendant's 
motion was a proper one, when counsel for the plaintiffs ob= 
served that they could dismiss one of the two parties out of 
the suit, "if they make the proper motion." The defendant made 
no motion and the plaintiffs made none, and the court proceeded 
to find far the defendant and judgment was entered accordingly, 
te reverse which the plaintiffs have perfected this appeal. 


The plaintiffs were apparently improperly joined, as 
such, in bringing this suit. Why counsel for the plaintiffs was 
unwilling to eliminate Channin from the case, unless the defends 
ant made "the proper motion", is not clear. This case, having 
been presented to the smell claims branch of the Municipal Court 
of Chicago, where pleadings either formal or informal, are for 
the most part done away with, and where all the prooedure is 


informal, the trial court should have brushed aside all the 





es 


tgieses elt bee eens av Atok .xeteted? tqtenen ath bevitoos 
emt te seat ant mp ,mosdied elt i, ,@onsbive of beviess: et9)8F 
ddxo% fon anoit bros ed deetduB* ,abuow odd beraeqce ¢qioves 
todmin o tt¢iseot sat te ob iu eateves ofd oO *,@bie xeaisto 0 
$k satt* Ioette efd ot agw end .ddast soe Stn ancidibmoo ie 
edsegs aa stoe Ane stata oildwi ott Jnsds baezpe weaorgxe al | 
ai ,atskafo Lis* tansy gobivorzg todd oh. ® sahaee edd rot yoo 
tuvene eid nedw yine befantba ed cf ers ,yerom Lo ae0l te esas 
wo «0,9 cpaqouus off moxt wine edasa oilded ed? of boniutes aL 
ed¢ tes teves oe gauid bolit¢as? alsoedd ttidniely ed? " aoee | 
-betoast attiteiels edd sonebive xidt aniovbettat seeTA Yen 
waunei exit badt ot davon edd hevom tnebnoteb aid taieq aldt ah 
taitt bevote off m0 etignibreosa Srompont wodne base Tevet nthe ity 


ofS oat & 


cheoubontad feed Sact ercaned eons bare sald sort inevacas pi at 
: Re tate! 


as douminns bree anad at damtens shake os hast atnsac(9 sale 
at baitst baw aitivalals ads ewleatot hose best “ ese refxel 
"$s brie tab add tactd bedeo tbat tuseo oft ons ‘thedt ovorg 


ado etihnierd ald tot feacsos nse < ome Teqorg 2 ese no tt oat hy 


Oe ea 


“te suo aniitag ows ort to ene ae ina tb biwes weit tat bovise 


baat s tabasteb ext : 916 £9 ams wegoug ous to ans yeuit ta tho vod 





babs soexg daxos on bia, enon 6 bem ‘ We Li sted 
eUyatbrooos hertsd ae aw daawgbst, bores S nabaoted wid a6 balk ot é 
eiweqge ads pov cet sos even eMiaiasg oud eka eeteves * 


po) 


Me ans Sup node on oe 


ea bam iog weeegoneas yiiseragqe ssiopiiad ignated ait 
nsw svkitnissa gait <ot iseryon yA bax eine gaignind ak yet 
aicoteb ait eas Sai ¢ SBaO sel meet’ winstast od animito os ek tun 
yatvedt Pers a bee vteelo don at (Mito kd on: aegerg ots sham sae 
tryed eq tozeut ems to Heneest ‘waite £ ieee ost at bosnoaoxe “mesd 
ete ete ,isereotak 10 , Lamret sontia eyrihbeeta state ,onen tad “to 
et erabeserg, ost Ifa eens See c@ iw ysva ene. dtaq seam eat 
ehh Bie ohkes bedewid ovat pisere tswoe Laine edd  famrro int 


23 


formalities and gone to the merits of the matter, It is pera 
fectly plain that Wexler having turned this money over to the 
bank to be forwarded to Chamin, andthe latter never having 


received it, the bank must either return it or account for its 


failure to do so, 


The judgment of the Municipal Court is reversed, and 


the cause remanded to that court, 


JUDGMENTREVERSED AND CAUSE REMANDED 


TAYLOR AND O'CONNOR, JJ, CONCUR, 
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YR. PRYGLDING JUSTIT® TSCMRON delivered the esinion 


of the eourt. 


By this sppeel the defendant Garrity seeks to ree 
verse a judguent for $244.95, reeovered by the plaintiff in 
the Municipal Court of Chieeme. 


The Garrick Theatre Company is an Illinois cerporne 
ticn controlling th: Garriek Theatre in the Sity of Chicegoe 
The Jackson Theatre Company is another illinois corporation 
controlling the Studebaker Theatre ond the Princess Theatre, 
in the esme city. The defendant Garrity was in the enmpley 


ef these two corporations, in the eapacity of « theatre manager. 


Frem the evidenes in the record, it appesme that itia the 
custom of the theatres referred te, o# well «se othere in the 
City of Chicage, t» have their bille or sdverticemonte posted 
or plseed by men working as Dill postere, ‘Under thic custom 
the bill posters are given orders for theaire tickets, and 
when anyone owning or controlling the premises in which the 
posters desire to place the billea or advertisement, grant 


them such privilege, they are authorized to zive such person 
one of the ne orders on the theatre involved, fer tickets te 


one of performances. This plan contemplates thet there orders 
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shail be used by no person except the individual receiving 
them in axchange for advertising privileges. But it appears 
that there hae been frequent misuse of these orders, either 
on the part of the bill poetera whe have them in their sorte 
ereion er thoee receiving them in exchange for advertising 
privileges, or both, and this has ocensicned mush logs end 


annoyance to the theatres, 


One of the plaintiff's operatives procured one 
of these orders for thantre tickets, apparently purchising 
4% from o bill poster for a emsli gum, and Lt came into the 
Plaintiff's possersion. It worm an erder on the Studebaker 
theatre, Apparently the plaintiff eonesived the idem that he 
might get some Dusinese for his ageney by taking the matter 
up with that theatre and inducing then to employ him in make 
ing an invertigation as to the extent of the us# af these ore 
ders, end in deviving weys ang weans of bringing stout a dite 
continuance of such uae, The plaintiff testified thet with thie 
thought in wing he went to the hox offidcs of the Studebaker 
Theatre and exhibited this theatre order, which had eeme te 
his poreession, and he asked the perron in cherge of the hox 
office whe he eould take the matter up with, ang he was ade 
Vised te see the defendant, Hr. Garrity, whe oould be found 
in the Garrick Theatre Building. Thereupon, the plaintiff 
called at the office in question and talked with the def ene 
ent. The faets thas fer related are apvarently not scentree 
Berted. 


The plaintiff’ testified that ke teld the defend ent 


abot precuring the order above referrec to, and seked him if 


he wanted the matter investigated, and the defendant peid this 
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custom involving advertising orders for seate wae costing the 
theatres thousands of dollars a year and he was interested in 
having the matter inveatigated; that the plaintiff told him 
that he would nerd to use two wen, at a cout of $8.00 per day 
and expenses, and that the defendant told him to go ahead with 
the investigation and advised him that the bill pootere started 
aut from the Studebaker Theatre every worning at 8 o'cloek, 

and he gave the plaintiff the nemen of reversal of thems that 
the plaintiff's agency then preceeded with the investigation, 
conruming some 45 daya; that he reported to the defendant, from 
time to time, bit the defendant directed him te proceed with 
the investigation until he wes threuch, without making further 
report until that time; that at the time the plaintif’ was 
dirested by the defendant to make the investipation, the dee 
fendant did not state whet eorporation or individual he was 
connected with, if any, - that thie question never aroee; thet 
the investigation began October 27, anc continued up to Becember 
5, 19193 that when the defendant engaged the plaigiiff io make 
the investigation, the plaintiff told the defendant thet he 
‘would bold him responsible for thet bill, and He said, all 
right, that the other theatres may help to pay fer the investie 
gation.* 


At one point in his eresseexamination, the plaintiff 
etated that during the time thie investigation was going on he 
ene under “the impression that he (Garrity) owned the theatre*,- 
presumably the Studebaker. FPreviour to that point in his eres. 
exXatination, the plaintiff ware asked "At the time you talked with 
My. Garrity, you knew that he wae the manager of these thestres, 
did you not?*® and he answered, “I knew that ho was the manager 
@f those theatres" and he then added that he did not know that 
what Gerrity was doing with regard te this matter wae in the 
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capacity of manager of the theatres. the pleintiff further 
testified, on croseeexamination, that after he had started 

hie investigation of the activities of the bill posters in 
these orders, he hod another talk with the defendant telling 
him that ineesuch ae ell the theatres would benefit by this 
inveatigation they ought to share their propertion of the 
expense incident to the investigation, wd that Garrity then 
gave him the namee of the various thestre menagers connected 
with the other theatres end he then called on there other 
managers, and apparently understeed from them that they would 
pay their shares, anc be billed them accordingly, bat they ree 
fused to pay, Whereupjon, on the theory that the defandent war 
personally liable fer sl] the expense of the investigation anye- 
how, the plaintiff sent him e bill for the entire amount involved, 
which wae $417.55, this bill being sent under date ef January 
A7, 1920. . 


it appears further that after this investigation 
Was concluded the plaintiff submitted « slen whereby he thought 
the theatres could keep « ennetant cheek on the matter of the 
use of these ord«re, ond prevent thair improper use. Thies plen 
war eubmitted by the pleintiff to the defendant “and other 
Ghicago theatres" at « suggestion of « representative of the 
Columbia Amisenent Tempany from Now York. The copy ef the plem 
sent to the defendant wae sent under date of VYarech 9, 1920. 
The plaintiff testified that he was interented in getting at least 
10 theatres te adopt this plan amd employ him in thet eonnection, 
at the rate of $16.00 per week each. 


itenppeare thet about a week after the plaintiff began 
te investigate the use of these theatre orders, he wns directed 
by the defendant, Garrity, te shadew a2 certain employee of the 
Studebaker Theatre Jompany, employed ir the cashier's office 
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at the theatre of that came. This work was dene and a bill 

for the same wee sulmitted to the defendant by the plaintiff. 
The plaintiff wrote the defendant e letter, which does not 

bear # date, but which apparently wae written a few days before 
December 11, 1919, whioh would be after the investigation as te 
the u@e of orders for tickets by the bill posters, wos concluded. 
Thice letter bearing the plaintiff's personal signatare wes 
addressed “Nr. J, J. Garrity, Menager, Garrick Theatre, Chicago, 
fllinoie."* In this letter the plaintiff teld the defendant 

that he had called up™ al) the managers of the various theatres 
in the leop district in Chicags, “as per your instructions, 
and he told hin which ones were interested in the plisintiff's 
plan and which ones were note He then added 2 paragraph at 

the end of the letter, epsarently referring to the work done 

by bis ageney in shadowing the employee connected with the 
exehier's office of th» Studebaker theatre, snd soid that he 
presumed the etatement which wad been ferwarded in that cone 
nection, hod been overlooked, and eeked for an early remittance 
covering that account. Yhe defendant replied and-r date of 
December 11, 1919, snying, "in regard to your bill at the 
Studebaker Theatre, I heave O.K.'d it and put it through for 
payment by the management of that theatre, and it will probably 
come to you the beginning of this coming week." The plaintiff 
testified that thet bili was paid by a check signed *Studebaker 
Theatre*. 


in testifying about the bill for #419.55, which 
plaintiff stated he had mailed the defendant, he presented a 
carbon copy whieh wae reesived in evidenes. The defendant tentie 
fied that he hai never reeeived such a bill nor seen any Like 
At until thic carbon sopy wae produced in court. The defendent 


testified thst when the plaintiff called upon him eriginslly, 








oe 


wile 





Liat » ban enon now dew’ Whit oule fale a ae 4 
MtAsabate wile wf snaben teh nity by boyd tee ebw Wan” believed 
Sem asad stpiete vad © Seatanted day od mew WEE ety’ a 7 
ar eled aunts wet « noes tow ae qlinewargs Anite doit eee ‘ : , : 
Of ee metvegkiowved oft dedta of Biscw dokrw leKer EF cedmaal 
-babstinews vie ywtateey LENE od? Gf abextndd ot wevbTe Ye ont ite toy 
ge eudoogia faweareg a’ Pigeiete ot gxktecd xadtet i po 
Opacltd yexdancl Sokiad xoyewee \Qinted Jt sau beeen 
dhabss tas att afer Vibtnieig out otset aide wi *yatenete 
sweeten eld abekaey ats te stargoetsts: ‘WAG Te weaw belted raver. ih 
"4 ."wstodeomteit Aeoy Seq de® atgen LHD Wh Solvtekh enok ext a 

e* Vidal edd ab badmeietal vxww some doldly Wee bier ec 
-_ dqweqrnad 6 bebiw weal! OH don stew abee Mont GaN male 
“ gureb gcue wt oo pobiveten Wee en Eason ett to “eve a 
“at st be Sefaunnen omgolqun dd | ek aati ar ‘goa ye nb + 
wel ett Pham beer etbapelt sonitevinn edb ts woktho weed a 
wt feel 8k iontawt et med kas Ankshe aaentete od ipemeree 
seannd 2 dors ines se cot Serinw ona asbodeolasve awad od Ae 8 
Be ean cotime aciaiel Santas tah ott adeno ett gat ores 
eld ta inne. Teas ad oreges ake Rekyos (Phas oft 9 3 " ee aan 

“eh Aguende 22 aq baw ht ATO avon X, tm cre 

Udatore (fie ak bas ,oetants dels te ere : , ere 
KEAtwinle sAT "sive gakmos. aad Ke teed 2 9 ot 9% 7 
sodedebata* berate dodo a yl bksg wow Glia daalt Ged? Bolte i a 




































w betownven of ,duibeted oth | ‘a 1 bel ot lisbiets ean 
wah aed Tagine Vee acl peorebive at tevienei, cee Aetde, y ; . 
 pahkh ey ane yee Litd eo deye pevipeys 


“Imo AF cia NOM AORN .8e 


=6e 


and esked if he would be interested in on investigation of 

the abuse of the use of the orders for theatre, tickets, in 
connection with their advertieing, he said he would be, ine 
directly; that #11 the theatres were losing in this untter and 
all should be interested, and that it was a matter thet eught to 
be taken up with the Chicago Theatre Kanegere Asecciation; 

that he (the defendant) could not be interested in the matter 
singly or exclusively, ané that he then suggested te tha plaine 
tiff “as that letter will shew" (referring te the letter above 
indicated) thet he esl1 upon them and talk over hie proporie 
tion with them. The defendant wae aeked whether the olaintiff 
etated to him at any time that he would held the defendant pere 
sonally responsible for the expenses incident to the invertie 
gestion of this matter, and he said that he had mot. He fure 
ther testified thet the first and only bill he head reecived 
from the pisintiff, in sonnection with the claim sued upon, was 
one dated April 1, 1920, amounting to $244.95. It apecere from 
the record that this bill centained only a part of the iteme 
which had been included in the ether bill testified te by the 
plaintiff, the latter bili containing, in eddition to the items 
included in the bill of April 1, which apmrently affected the 
Studebaker Theatre, some other iteas affeeting other theatres 
in the “ity of Chicage, with which the defendant had ne econnece 
tion, such as Cohan's Grand Gpera House and Woods Theatre. When 
this bill ef April 1, wae sent to the defendant, it vas aceome 
BPanied by « letier signed by the ciaintiff and addressed to the 
gefendant, in which the plaintiff ssid; "You will note that 
thie investigation falle upon one theatre, sltho' all are benee 
fited and if it is your wish we will divide thin bill equally 


smeng your three theatres, and you may advise us accordingly. * 
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In the couree of his teatimony the defendant admitted 
that on one ocension, in connection with thie neatter of investe 
igating the actions of thé bill posters with regard to the 
theatre ticket orders, he teld the Plaintiff thet he “would like 
to have him (the pleintiff) inveetignt wheat the bill posters 
of the Studehbeker Theatre were doing with the ordern and if he 
could, find out and give him a report on it; that report was 
to cover porsibly two or three days, Yhet is all. And i told 
him te go where ke could find thea, he didn't know where to 
go, md i teld him the Studebaker Theatre bill pestere left 
from that room", apparently reforring to © room in the Studee 
baker Thestre lobby; and ke told kim the bill posters usually 
left the Studebaker Theatre in the morning. 


There are a mumber of errere in the record, both 
in connection with the rulings of the court on admission of 
evidence and in eanneetion with the instructions, which, in 


our view of the anse, we need not refer te. 


Zi seems entirely cleor that the defendant, Garrity, 
Wae an agent end that he did diresct the pleintiff te do sene 
work in conneation with the investigatien in question. The 
only real question presented is whether the defendani is pere 
sonally liable to the plaintiff fer that work. Ae far se the 
direct testimony gooe, we have the statement of plaintiff te 
the effect that the defendant expressly agreed to be personally 
liable, and we have the defendent's stetement direetly contrae 
dictory to thet. If this wore all thet was to be found in the 
record on the subject, we would reverse tho judgrent. of the 
Municipsl Court and remand the cause for a new trial, because of 


the prodecursl] errore above raferred te. 


But there is « sensiderable amount of indirect testie 











a oe 


bedi inba inetre teh st yeoektacd okt “a wecnen af mt 

atesval Vy waRW aH Wid OS he weltwondon Hi sHOleagon womb ca sll 
He RS Bonney ea te wan es ffid wer Xe weekenw oad gebdagh — 

ents Bivew™ ad trie “Shap wia dy sate ofav we wines dete ter “a 
peediaay fied GH Serie Pantveownd Crtigntaty ode} sake evil oo 
a. UE ae eens od? Utley gabeb evew wee eet amano eos ont te 
saw deere: Yess 52P ae Farge y 2 sae Svig bee jue gett Sell 
aiay co onk Ee oe eae say ornlt xe ene Wht ba ony sores Oe 

Te. Te et ae biee ot erbite ‘ — 
“Piel ereteay (tid errenny tata wh od? ait biter ¥ “— | 
onoud?) eae mk soon ke wee tee EI wens neve: alee rh 
—— eetewke OAR MS BORLA) at been wider wnt eae vote 
alee na ma wot ait tel atin bets Dcull ote 








CGR iad 







| “ae8 sosianen ee at azoree te wodimve | * oun ss 
ra aoten ines wo dures og Yo age eti ont 8 matte ne on 0 wih 


at risase ame stated aa! as mie mo ttoonnee ek ana ae ie ive 
Coch oat ae been ow sneae wt 0 a iy me 


Wives Gb thee tee add vac Siete YLor bine hawt’ 7 
amon oh of ‘Vhiguiele sit doer mh bib 9A’ face om tuogi re 
> ssedtaneD: ad Bbivegteoornd: ot Re ae iieoanen Des | | 

weit we Freshmeat fale teak do nk bebaneote mokdo-np ans 
wat ame at Ce teow baat See veadmbete ‘oaig ae ahtaks ‘ehianon 





Sega Vteeniats te piaonaade os ved ow save: coonasand toons hs 


‘Ydiaroeraty ed oF feewge YeownyRA Pram ted’ wid Paty Fonte wet : 
sitiaus Yinet th Seamegere a faachow tek aie ered ae baw erdent ‘ 
nd GA DATA HE 2 9ae toad Lew ecw whe EN Lome OF puede 
Lt ee ee 2 et ee : 
‘te seuaond aunt wom a 2 was ele bed be Pet eect 
yee SARTRE ar Ode wrote Kets a ade 


Na ye ae o a oe 5S *, a 
Orage Rue aug ~ MIE C Re Re ee tts 











@ dibs pr pay ® ad aeteagy pore 


———_ 


a fe 


mony in the record, consiating of admitted feete ond circume 
etances, which, in our opinion, murgt lead to the inevitable 
conclusion that the defendant did not agree to be pereonelly 
liable for this bili and cannet be ec condidered. Theat he 
Was employed as the manager or agent of these theatres is 
apparent, That the plaintiff knew thatouch ware the case, 
would seem to be equally apparent. Indeed, in one place in 
plaintiff's crosseexamination he states, in eo many words, 
that he knew the defendant war the namager of these theatros, 
and in the very letter whieh the plaintiff writes the defrnde 
ant, in which h« sends him the bill nevering the work done for 
the three theatres, for which the defendent was the ~enager, 
the plaintiff says, referring to thie bill, thet the expenses 
of this investigation falls upom "one theetre® although all 
three theatres for which the defendent wee the manager were 
vencfite@, and the plaintiff offers to divide the bill equally 
among “your three theatres" if that ie the defendert's desire. 
It ic quite apparent that when that Letter was written the 
plaintifr wan not taking the position that he teak in the 
trial ef thie cace, newely, that the defendant sme personally 
liable fer thoee expenses, for if that were the enee, he would 


never have written in the Language nbove referred to. 


in oar opinion, there is not # single circumstance, 
among the many involved in this case, supverting the plaintiff's 
theory thet the compenration due him for the eerviess involved, 
ie a liability for which the defendant may be personally held, 
or for which the defendent agreed to be perronally responsible, 
but ell of thes point te the oppesite conclusion. It world net 
geem ponsible for reasonable minde te differ en that proposition. 


Apparently the plaintiff's agency did the work about which he 
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hae testified, and, so far as that work involved the thine 
theatres for which the defendant war manager, it would seem, 
from the evidence gontained in this record, that they might 
be liable, seeuming the defendant was acting within the seope 
of his authority when he direeted the olaintiff, as he admite 
he did, to check up on the bill powtere working out from the 
Studebaker Theatre. If so, the plaintiff may duly recover 
such amount ae may be involved in that wnatter from the cere 
porations by which the defendant was exployed. in view of 
the defendant's denial ef the ascunption of any personal 
liability, and the many elroumstancer indicating that he 

was aeting ae ay agent, openly and und-r sugh cireumetences 
that the plaintiff must have known that fret, we feel come 
pelled to hold that the verdiet of the jury and the Juderent 
of the trial court, in this respect, are againet the manie 
feat waight of the evidence, 


For the foregoing reasons, the judgment of the 
Municipal Ceurt ie reversed with a finding of fact. 


REVERS"D WITH A VINDING OF FACT. 


FINDING OF FACT; 

We find ae a faet thet the defendant did net 
assume personal responeibllity for the payment of the eacount 
sued upon; that whatever was done ty him in thet eonnestion eas 


done in the capacity of an agent, within the knowledge of the 
plaintiff. 


TAYLOR AND O'CONNOR, JJ, CONGUR, 
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AMBRICAN CAN CONPARY, | | Pi 
& corp,., 
Ve 
INTRRWATIONAL ASSOCIATION OF 


MACHINISTS, et al, On appeal 
eof AXEL KLEINSOWKIDT, 


PROM 





WIPERION COURT, 
Aporllant, 
: COOK COUNTY, 
Vo 


PROPLE OF TH" STATR OF 

ILLINOIS, | 

£ 

Appel Lee. 
v 


rd 
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KA. JUSTICN O'CONNOR delivered the ozinion of 


the court. 


By this appeal Axel Kheineckmidt seske ta reverse an 
order or deeree of the Guperior Gounr’ of Cook County finding 
him guilty of violating en injunction isaaed in s later controe 
versy end committing him te the County jail of Caak Sounty for 
@ peried of sixty days, 


the record disslores that about september, 19260, eme 
Ployees of the American Can Company went on « strike. Jenuary 4, 
1981, the company filed a bill which contained allegations usual 
in labor controversier between employer and employee, On the 
day following an order granting the injunetion wae entered and 
e writ swarded, Afterwards on April #5, 19281, sompleinant filed 
a petitien in which it was alleged that Avel Fleinechaidt, and 
one Harry Nerrail had violated the injunction of the court in 
that on the 19th day of April, 1941, thay used or addressed the 
word “seab" ond other vile and sbusive nemes or words “importing 
hatred, oriticiam, censure or seern” toward Albert G. Beckwan, an 


employee of the American Can Company, and shat at the aame time 
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and place they ansaulted Seelman severely injuring him, he 
petition prayed that a rule be entered on Kleinechaidt and 
¥orrall to show couse why they should not be punished for 
contempt of court, A rile wae entered aecordingly and Rieine 
sehuidt and “errsll filed an answer denying that they had ade 
dressed Beekman as & “seab" and denying that they hac aseaulte 
ed him. The matter cane on for hearing before the chancellor 
and after the evidence wan heard the court found Kleinsehmi dt 
end Herrall guilty of contempt of ao rt, ani ordered thet ench 


be comaitted to the County jail for e period of sixty days. 


But two pointe are urged why Che order or deeree of 
the court should be reversed; (a) that the finding of the 
sourt is agningt the manifert weight of the evidence, and (b) 
that the court erred in admitting evidence on behalf of the 


petiticner, 


(a) From the evidences 4i appears that there was 
& @nioon snd restaurant located at 19M Clybeurn avenue which 
was frequented by laboring men, many of whom were farnwer ome 
Ployees of the petitioner but whe at the time in question - 
were out on strike; that about noon on April 19, 1941, a great 
many of these men were in the saloon ¢rinking near beer ard 
eating their lunch; that Albert Beoknan, who was then working 
for the American Gan Sompeny, went to the saloon for hie dine 
ner; thet ehortly after he entered Kleinechmidt and Korrall 
game in; that there were sbout twenty other ~en in the ereloon 
or restaurant at that time, some of them drinking at the bar 
and Others eating their iunch; that someone then culled Beeke 
man a “dirty seab” and there was considerable couse tien; that 
it appeared thet there was about to tbe trouble and Beckman 
started fer the deer, and thet after he got outside he wee 


assaulted by about four meng that he got away from then and 
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Tan aeross the street when he wae zeain aenanlted. 


Agnes Purtell tentified that she was a cook ond 
waitress working in th: reateurant at the time in question; 
that Beolman came in a few minuten after 12 e'olock noon to 
get hie lunch, and that the two renpondents same in right 
after himg that one of the res ondents, she eould not say 
definitely whieh, in a lewd Voiee cureed ana swore at Secke 
man and that Morrell struck at Aeciwan but teat the latter 
eodged and ran out the deor followed by the respontentas 
that shortly after the reependents returned and she saw them 
in the eeloom several times efter thet; that che had never 


peon either of them before the day in question. 


Beekman teetified that he was s maechiniets employed 
hy the American Can Company and head been werking there since 
about the midile of January, 1921; that on April 19, 1921, 
about noon he went to get hie lunch at the saloon and restaue 
rant on Clybourn svermie; that after he got there the two roge 
pondentes came up neaxy him and thet Kleingelmidt said; “Gentlee 
men, this sian ie # teab"; that the witmesre saw there wae going 
te be trouble and started fer the doors that he was follewed 
by Eleinsehmidt and “orrali and thet after they got outside 
they, tegether with twe others, ctruek anc beat bim with their 
fists; that he got awey from them and ran agrons the street 
ead some Other men assaulted himg that he then went back te 
his place of @mapleyment anc reported what hed eocurred; that 
ehout three weeks afterwarde when he left his work he met 
Kheinselmiat on the elevated railroad; thet they bearded a 
train ancé when it remehed Irving Park Boulevard Kleinsehmidt 
wanted te talk with the witnens mit the latter refueeds that 
when the trein had reached the obey Street Station the wite 


meas got off the train although thie war not hie destination 
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that ae he wae going through tae turnetile Hleinechmidt asked 
him if he would not have o drink and a friendly talk; thet the 
witness replied that he did not want to talk with him end kept 
going; that Fleinechaidat then naid; "I'm going to get you” in 
& threatening way. fhe witness further teetified that after 

April 19 he saw the rvepondente nearly every rorning and night 


around petitioner's plant where the wliness warked, 


Quy b. Whiting teontitied that he wae an attorney and 
that he saw Reckwan about three oftglock in the afternoon of 
Seril 19 afier he had beon avraulted snd that his face was 
badly swollen and bDleck in places; that he went vith Beckman 
te the saloon or restaurent where the trouble bad started and 
that he saw Kleinschmidt there and when Seckmen saw him he 
yelled eut "There da the man that bit me,* The wh tunes further 
teetified that he was canneeted with the solicitors for the 


petitioner and hed been active in the oase, 


Walter @. Cola testified ihnat he was a special dewuty 
sheriff for the American Can Company einee Mareh 7 around its 
plant, and that he saw the two respondents nearly every day in 
that vicinity. He was then asNed: “New where did you see then, 
take up to April 19 and Junt prior te that date, where did you 
gee them?*® Objection war made that asc charge of any violation 
of the injunction wae°alleged in the petition exeept that 
which ogcurred ox April 19, and the evidence should be limited 
te that matter. ihe objection was overruled, the court etating 
thet it was adwiesible *to determine a reasonable probability 
of guilt here.“ ihe witness then testified that he had ordered 
the two respondents away from petitioner's premises a mamber 
of times; that he hed heard beth of them on the street care 
Gall employees of the petitiener "seabe". ie further testified 


that on March 7, when he firet eame te the plant, the respende 
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ent Morrall wae known aw the esaptain of the picket squad and 
was standing in front of the plant picketing, and the witness 
ordered hie away and that he saw Korrall pointing out the 
petitioner's euployees who were passing to and from the plant; 
that he agein saw Merrell there on April 15 doing ahout the 
same things thai he had forme®ly observed. The witnese fure 
ther testified that he had beos @ gpeoial deputy sheriff at 
petitioner's slant in Shicage and Yaywood fer about seven 


months, 


Kleineehuidt teetified that he had formerly been an 
enployee of petitioner for about fifteen years at one factory, 
and had worked for it about twentyetws yeare altogether; that 
he went on strike September 14, 1920, anc that the strike wee 
still in pregresa; thet he first sew Beckman on April 19, 1421, 
in the saloon and resteurant on Clybourn avenue st about noone 
time; that before going into the saloon he wae with Yorreall 
looking over the cownissary which wae at Mlelasehaidt's heusce 
where grocerice were kept for the men whe were cn trike, «mi 
which was aeross the streat fren the saleen; that he snd Sorrell 
left the house and went into the saleon te get a glass of beer; 
that he saw Beckman ¢tanding et the bar; thet there were eae great 
many peoole in the saloon, teamsetere and isboring men; that 
Beckman came up to him and the witness asked Gecknem if he 
would have a glase of beery that thea *everybody hollered out 
‘thet is a seab from the American Gan Company;'* that Beekman 
then walked gut the door and someone jumped og bin acrose the 
street; that be did not Ait Seckuan at any time end that he 
did not call him a seaby that there wae a large number of people 
in the street aposrently running efter Zeckmans thet the witness 
then turned and went beck and gat hin gleee of beers that later 


thet afternoon he saw Beekman and Whiting in the saloon; thet 


Wis Le 








ie ate 

4 

i Sean Soups test te sett Xs abatqges and és wiles new i 
ah) 

bs were be ott bate wicks aate be ‘teake ene te grant af ‘giibesda om 


weld tee gaitakor Liew ol win oot told bey ‘yawn ah 
idm ty end wor? ves od ad ousw te aonqolqow nhedaskeieeg 
4 ; ont trsda anioh ar fiech a6 sio8d ELerxed ‘wna thay ad tet 
ee stent in edt sboviteads yikaunat bad od sit) apmbds stm ‘i 
1 a Weheacte “Gevaeb intusge a ed banda dead “ba ttitend ws 
He nerna Fieds cet Soewye bas egeeddd af seein sireme ht bfeg 








fr ned items bas aa jaar botiigesd thinienniere ” 
«Woes vet ae és atH9% prna's & dived at satis take ed Ww’ e 
mats yweildogod be sree, ted ong sows duade #2 et Sexcee bat te 
r. ed anttwe soe tend wns ,98GL OF sedmvdos® wttusd nef : 
Z kOe a Lie ‘ee nawaty nt was dead? af dead jamatqoze ck ‘nee 
a og gutede da ‘nueva & weed ge Pa dimtuedeos Sea neotes dill 
 ESwetet eae aes sol soatan oot Qom guden wxoted diet? gam ; 
oo) ateehedoumio it ¢2 ecw. deddy yeeen demon. odd seve ea : ot ie 
to yeebtts Go aee mmr mm site Ket Aged anew eodmeoeTy. ue ae , 
os prone hue od Jade yep kaw nit mek denne, seks pn 
.Yeeed Ye one ty e 99_ Of woolen gad etal deen oam eee, oat tL 
(RN OUR CE tee pee ach Im Retbete maton wae od, tat 
oo! ett poee Galneted bea ayRtaneed pwetles Hd, at aigood ye | 
Ce aenioet Geniee amend bw aitt, bee mas 08. BN emeEm Kam pat 
“tme bored Lon warysore? andl? Gadd qawed th sete w evel aL aa : i 
MOMERRE Shae © pyragiue Hab, soeswse galt moat #008. oad saga 
et caenee whi) Be. ReuaN, eeeemeR bee Bone eit duo bothaw nate 
ond desde eats won do mamnined ait ton, bis od gast grees 
: slqeeg: te. assy enor al whee, tasia, ieee. s sua AP, 46a a 




































a a oie By Ae ee 


@ Ge 


Beckman esid: “Thies is the mon that etarted that argument 
theres;® that the witness then seid that he did not know that 
Beekwan was working for the American Gan Company, and that if 
he did, he would have saved hin from harm. He siated that 
Beckman ran out of the saloon and that other people ran out 
after him end hit him. He further testified that he accidente 
ally met Beekman akeut three weeks after the trouble anc that 
he gaid to Beckman; "i would like to talk toe youe”s that 
Beckman said he would not talk with him andwmiked away; that 
the witness did mot threaten te kill hin with a gum or enye 
thing else. 


The reependent Morrkll testified that he wae formerly 
an employee of the Amerioan Can Company ot ite Clybeurn aveme 
Plant; thet he first saw Beekman on April 19, 1921, shen he 
started te run out of the smloon; that the witness went with 
Eleinechmidt to ihe saloon end wae standing near the bar, and 
suddenly someene paid: °There is & seakb at the american Can 
Company;* that the witness turned sreund and saw Beckman rueh 
out of the doors that there was some trouble outeide and he aaw 
some man grab Seekman and etart to pull him sroumds that then 
he and Kleinschmidt went beek te Grink their beerj that he did 
not aseeawlt Beckaan or cell him # seab. He further testified 
that he hod been sround the plant and that Aie Gutics were 
‘keeping “the sen at work from being tlugged" and thet he always 
advised againet violence. 


Victor ‘eward testified on april 22, 1921, two days 
after the dete in quertion, he war in the saloen on Clyhourn 
aveme with the reepondent verrall; thai he heard « converention 
between orrall and Seekmang that Beckman came over te where the 
witness and Verrall were standing and said; %1'm the fellew 


whe got trimmed, aseauited, but f know it was net you who dene - 
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Morrall, you boys are alright.” ‘This ie esubstentieally all 


the evidenne in the renord. 


The shancellor having seen and heard the witnesses 
testify was in a such better position to determine what the 
fuete were than we are in a qourt ef review, Upon a careful 
eonsiderntion of wll the teatimony in tue reeerd it is plain 
that ve would not be warranted im holding that the finding 
of the chancelléer that tie defentiente had violseted the ine 
jJanetion in the manner charged waa ageinet the manifest weight 


ef the evidences. 


(b) It ie contended that it war error fer the eourt 
to admit over reepondents! objection testimony of a wi tarse 
tending to ghee that the respondents And vielateé the injunee 
tien om April 7, wid April 16 and other times prier to April 
29, Om which latter date ii war specifieajjy charged that the 
injunction had been vielsted e thatthe proof sheuld be Limited 
te the charge mad* in the petition, and thet this wae net done. 
it is true that the charge made against the respondents in the 
petition wae that they violated the injunction of the scurt 
on April 19 by caliing Beckewan a “seabdb" and aensuiting his, 
and the only question, therefere, wae did the reepencente call 
Beckman « “seab" and assault him om that date. NG evidence 
sould preperhy be admitted or censidered unless it tended te 
prove or disprove that sherge. Witnesnee for the petitioner 
testified to faete whieh, if believed, would cuxtein the charge 
made in the petitions On the other hand, the charge made wage 
epecifically denied by the twe respondents. The question, 
therefere, before the cart was which witnesses were te be 
believed. in theae cireumstaness any avidesce thet would tend 
te threw Licht oa the sentroverted questien se to the prohkabile 


ity er improbability of the two versione of the matter was 
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proper. The law is thnt whenever there ie « oonfliet in the 
evidence relevant to the isoue, evidence of cellaterel facts 
whieh have « direct tendency to show that the evidence of the 
one side is more reneonable and, therefore, mere eredible tham 
v. Healy, 209 111. 





the other in admiscible, 
App. 272, and enaes there cited. Under thie rule we think 
the evidenee objected to would be wmaterini and of agsiutance 
to the chancellor in determining the ultimate qusetion before 


him, and in these cireumsetances 1% was properly admitted, 


The order or deeree of the Superior Court of Cook 


County is affirmed. 


THOMSON, P.J. ABD TAYION, J, SONSUR, 
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MR, JUSTIC® O'CONNOR delivered ihe osinien of 


the gourt, 


By thie appeal Herry worrall seeks to réverce an 
order or dearee of the Superior Court of Coek Sounty finde 
ing him guilty of violating on injunction issued in ae Laber 
‘gontroverny nnd committing him te the County Jail of Sook 
County for « period ef sixty days. 


¥rom what we have aaid and fer the reasons given in 


the ease ef Ameyiecan (an Gompany v. International Association 
Of dnchiniste, on apy 


27292, the order or decreas of the Superior Court of SCaok 


Homeral No, 





County in affirmed, 


AFVINMED, 


THOMSON, P.J. AND TAYLOR, J, MNOUR, 
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BR, JUSYTIO“N O'CONNOR delivered the opinion of 
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the court. 


Plaintiff? brought suit against the defendant te resever 

$750.06, sleiming that the defendant had represented plaintiff 

in the purehase of ecrtain real estate in ThMioage, and for which 
plaintiff paid defendant $250.00, and on secount of the fraud 

and deceit of the defendant paid @50°,00 sere fer the property 
than the oxner was esting for it. There wae a trial before a 
judge end jury and « verdict and judgment im plaintiff's faver 
for the amount of uic eieim, to reverse which defendant progee 


@utes thie appenl, 


Wlaintiff's theory of the case, and his evidence ig 
suppert ef it, Was that he was desiveus of purchaeing the pree 
perty known as 4156 Calunet avenue, Chicege, and fer this pure 
pose negotiated with defendant, whe was a real estate broker; 
that be requested defendant to seecrtain who the ewner waa and 
wold him that if he could purokase the property on satisfactory 
terme he would pay defencant $250.00, which the defendant agreed 
te; that afterwards defendant inforsed plaintiff che wre - 
owner was and told plaintiff that the owner was acking $11,000.00 
but that he hand agreed to take $10,090.00, which letter ancunt 


Plaintiff agreed te pay; that afterwards defendant drew up « 


wa tale ay 
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contract which was exPouted by plaintiff ond the owner of the 
property, one Chiha, the purchare prise being $10,000.00. te 
evidence the indebtedness of $250.00 which plaintiff head agreed 
to pay defenciant he executed hie prominsery note for thet amount 
and Alster paid it, Yhe $250.06 wes paid after the deal war sone 
summeted., About wix monthe afterwards plaintiff eaw Chiha, from 
whom he purchased the yreperity, and upen inquiry China told ;:laine 
tiff that he only asked $9500,00 for it from the defendant and 
thet he wae wilidng t¢ geil 4% at that price, bat that defends 
ant told him te put the e#lling orice at $10,000.00 and give 
$500.00 to defendent, to which vpropomal Ghiha egreeds that after 
the doal wae consuomated Shiha paid the defendent the $800.00, 
The evidence further tendwe to show that thie wam the first knowle 
edge that plaintiff hed that Chiha'e price was 89500,06, 


On behalf of the defendant the evidence tended te show 
that plaintiff erlled on éefendant ond ctated that He would pay 
$10,000.00 for the property and requested defendant te find eut 


who wae the cwner, end thet if defenignit would do thie and the 


deal wae consuamated, plaintiff would pay defendant $250,005 


that afterwards the defendant made inquiry and asnertained that 
Chiha was the owner of the preperty and had a conversation with 
him; that Chiha said ne woild sell fer (10,000.00 and defendant 
stated that he hac a purchaser whe would pay that amount for its 
that Chiha told defendant at that time that if the deal was cone 
eumaated at that price he would give defendant $500.00; that 
afterwards defendent prepared a contract, which was exeouted, 
the deal wes consummated, and he was paid $800.00 hy Chihe end 
$250.00 by the plaintiff, Defendant denied that Thiha teld him 
he would ell the property for $9500.00. 


Both parties introduced evidence tending te corroberate 


their respective versions of the controversy, Ine iesur wae sube 
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mitted to the jury end their verdict indicates thet they beliewed 
the testimony offered on behalf of plaintiff and digbelieved 

thet adduesd by defendant, We hays carefully considered the 
evidence in the raserd and are of the opinion that it wee sufe 
fisient to warrant the finding of the jury in fever of plaine 
tiff. It ie certain that we wks’ oe justified in holding that 
the verdict was agninet the manifest weight of the avidence, 


in these girecumetances the vordict must ctand. 


Numerous points are urged by the defendant why the 
judgaent should be reversed. it is contended that the statement 
of claim faile to state a cause of action. We think the cone 
tention is untenable. fhe statenont set up in substance that 
plaintiff? employed defendant as a real estate broker in the pure 
chase of the property fer which plaintiff agreed to psy defende 
ant $250.00; that defendant wae advieed by the owner of the eroe 
perty thet it ¢ou d be purehneed for $9500.00, but the defende 
wat dn fraud of hie duty te plaintiff adwieed plaintiff thet it 
would require $10,000.00 to surchase the preoerty; thet thereupon 
the plaintiff acting on this representation bought it for 910,000.00, 
when as a matter of fact 1% qould have been beught fer $9500.00, 
and that defendant wae oaid $800.00 by the owner, Ge think thie 


‘stated a oauee of action. 


Wor is there any merit in defendant's coatention that 
the eourt should have etrécken the cause frou the short gauee 
enlendar on the ground that nc affidsvit was Tiled as required 
by etatute. The affidavit bane been supplied im this court by « 
supplenental reeord. The motion to strike wes not made until 
the case wae reached for trie) elthough it hed been pleeed on 
the short enuse calendar a considerable period of time before 
that. The motion was made tee late:, ani there is ne merit te 


the point. 





ie 





housed fed yet? dyad acter ital gokaeoy abide tome mare ante: ot batt iea 
‘bovel feds ho hoa Ikemistg Ye Vader we ones tte qemtened watt | 

d08 Serebiages Ylivtewmes sya o% .deetaw tas yw deaubne nt 
ston waw bh gato soktigs edd Ye ove bow Sever mH ab ooMMb eNO 
eutete to teva? si yret exe te petealt ane erortew a dee tent a 
Ste Ee eee ee : | 
ssonshive add Yo de wier daet igam ef) foaisgn eew Paboroy ity “ 
tmde seme Sokotey end ssonmiaawouls sanded at 


; 9a ‘wl Imabne ee pais o Fic axe seuteg suetemid m ni 
freeads ests dass bebnedaco oh Cy boaTeToT oe bivoda suoeat, 

tes oad Anas i nakg on te sansa * ciate es esha adh * Ld 

"gat eons adie nh hol van tnoms ste as 4 soidanimn ob fe be | 


atu Bp, wats u 
, ya 


tte ois ae xoxox nents sas & ae snabusren bexorgas Mus 
obits tok we ae peeing ® taemtata dete 10% recone ait re ‘seaito 
“stag ets e-em OAT i heakvan saw dvedme Ted saad 100, 0886 fms 
mbrste® eff Ja 035, 00889 <3. Senator ag at Be wee HS) sade wee 
$k Oecd Ttivaials bes ivhe belies. ws Wer eit te heme? ) ok ee 
— weoeeereet? fade perterig sd ceadotey of O98. 0G 009 ortmpendleer 
1 (09.000, £8 x0? sR RyMOd walsetareetqed ata mo gates YBkeasnte ot 
. 696,09806 ced gayedt moed evad Bivon ¢2 Feet We werden a ee mee 
Satis Meld? of  .senwe ens gh anaenenel bis; eee Sashewtod gods “obo 
Ri i eek en: to wenee es esate 











esha ‘Sade eee 
“beakupes, a beat aa tives tite on err bauer ete ne 


eG Fecco aide wb a2iggun ged sar dtvebhd ta aa veiutozs we 


7 théas ehom den sar sihase at neigeo ‘ol “shaeoe otevona sags 
oe ‘i yey 

ne bovele eit inwct a Aywods £0 tabad ser besinaen ome onao eat 
ied ¥ 5 Scere “ina 


oseted euii “to dotnet ofinebtanes e ‘tabnelan ‘esuns aeeie ons 
tt dhses om 82 epadt bow siedes, 008 gham nas aolgom ot todd 


nie 


It is salvo contended that the court erred in overe 
ruling defendant's objections to questions put to defendant whe 
was called by plaintiff under nection 33 of the Manicipal Sourt 
Act. It is argued that the only questions that could properly 
be oeked of » witness under thic seetion were euch questions as 
ealled for facts exeluesively witein the krewledge of the defende 
ant. It ie obvious thet thie is not the law, Tre statute is 
not g@ Limited, Defendant alse complains that it wae error te 

> gall the defendant ae a witness uncer section 33 when he had not 
been eubpoenaed end paid the guatomery witness fee. Cf course, 
this contention is obviously unsound. Complaint ie alse made 
that the eourt erroneously refuses to permit e witnens te tentify 
fer the reason thet the witness had viclated the orcer ef eeurt 
excluding the witnesses from the court roe, it doses nei efpear 
in the record im eny manner what fa¢te were sought ta be proved 
by the teatimeny of this witness, and even if there was errer, 
which it is nol necessary for us to decide, ee would net be 
warranted in disturbing the judgcent, beeause the testinony of 


this vitness micht have been of Liitie er re value, 


Further compleinit is aade to the admiesion, over 
defendant's ebjection, of plaintiff's teatimony of @ sonverrne 
tion he had sith Ghiha, the former owner, six uonths after the 
desl was closed, at which conversation Chiha toid plaintiff that 
he wae wiliing to sell the property for $9500.06, and had 50 ine 
formed the defendant when he wae first approached. The evidence 
of this conversation was adduced on the reedirect exemination of 
the plaintiff. On his cresseexamination of plaintiff counsel 
for defendant interregated him se to when he talked with Chihe 
concerning the eelling price of the preperty, and the witness 


teetified thei he never talked with him before the consummation of 


the deal; that the firet tine he diseunsed the price with him 
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wae after the deal hod bee closed, Gn reedirect counsel for 
the plaintif’, ever objection, war permitted to fo inte the 
éetaile of the conversation. Tne objections were merely ganere 
al snd ne reason was astigned why the evidence war net competent. 
Ghiha war afterwards eolled and he testliled to substantially 
the same conversation that he hac with plaintiff after thedeal 
hed been consummated. It was objected that this wae out sf the 
presence of the defendant and was, therefore, improper. Cone 
sidering the manner in which thie evidence got inte the recerd 
ami the further fact that it emmaterinl for the plaintiff te 
show that he gould have purchaeed the proserty for lees than 


$10,000.00, we think the ruling of the court war not erroneous. 


Geunes2 for defendsnt argues that the evidence shows 
that defendant acted im the transaction merely ag a “middleman* 
and that he was exnyloyed by plaintiff te find sut who the owner 
of the property was and that he had completed hia services when 
he did this, and therefore, he wae entitled under the Law te 
eGllest gcommiasions frem beth aides, The evidence on behalf 
of the plaintiff, -ewever, wae thet he aid mere than bring plaine 
taf? and Chiha tagethor; thet he wont further and by nie franudue 
lent conduct plaintiff was required to sey $500, more fer the 
oreporty then it sould have been purchaged for, In these obre 
cumstances plaintiff war entitled to reeewer the $500.00 and 
the commission he paid the defendant. it ie well eettled that if 
@ broker or agent is expleyed in # perticular tranesction ond is 
gailty of bad feith toward hie principal, he thoreby ferfeite 
hie commission. Hefner v. Herren, 166 111. 42. We have considere 
e@ the objeetions made to the instructions civen ard refused and 


are of the opinion that defendant wae net prejudiced by the rule 
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The judgment of the Munieinpal Court of Chignye 


Aa affirmed, 


APVILUTD, 


THOMSON, BJ. AND TAYLON, J. cONOUR. 
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BA, JUSTION O'GONNCOR delivered the opinies of the 


eourte 


Piaintiff, a oecrtified public accountant, brought 
euit avainst the gefendent tw reeover $1833.46 which he elaimed 
was due him for servicee rendered. The declaration consieted 
ef the common esunte to which was attaghed an affidavit ef 
Plaintiff's slaim. Gn motion plaintiff wae required ts file 
@ bili Of particulars, he dafendant filed a ples of the gene 
eral ise and an effidavit of merits. Thies affidevit was 
held insufficient, the plea war stricken, end a judgment entere 
ead in fever of tne plaintiff for $1418.05, An appeal ene taken 
te this court where the jJudgeent was effirmed, this court holde 
ing that the affidavit of serite was ineuffieient. The eave 
was taken by certiorari te the Cupreme Court where the judge 
ment of thin court was reversed snd the couse remanded. Harrison 
Ve Rosehill Cemetery Co.,291 111. 416, After the cane was ree 
goecketed in acoordance with the mandate of the Gupreme Ceurt, it 
wee tried befere a judge and a jury and there wes a verdiet and 
jJudguent for $1418.05 im plaintiff's faver, te reverse which 


this appeal is prosecuted. 
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The defendant in hie affidavit of merite, enong other 
things, set up that the services performed by glaintiff were net 
rendered for the defendant wut were rendered for other pariier 
and agninet the interests of the defendant and in fraud ef ite 
interests, Plaintiff in hie bill of particulars set up in detsil 
the services for which he was claiming payment, giving the dstees 
and nature of the work and the number of hours deveied to it. 

The bill eoneisted of four items; the firet, after setting forth 

the details abeve mentioned, continued; “5S days and 4 hours @ 
$80.00 = $278.50." The second item also set out in detail the 
mumber: of hours, the anture of the werk, and ooneluded: “Harrison, 
3.79 days @ $50.00 - $189.50; O'ualley, 2.435 daye @ $25.00, $60.75", 
@ total of $250.25. fhe third item wae ert up in Like manner and 
aggregated $1239.30, the fourth wae for certain specified sere 
vices at the exame per diem aggregating @250,.06, Thine item was 
@liminmated from the «nee, #0 thet thore wae left remaining in the 
bill of partioulers on which the case went te the jury the three 
items, viz: §278,50, $250.25, and $1239.30, or s total of $1763.50. 
On this amount there were three eredite given, two of $160.00 each 
and one of $150,000, leaving = valance elaimed of $1418.05, for 
which amount the jury rendered their verdict, 


Mlaintiff's evidence tended to show that he was empleyed 
by proper officials of the Jefencent te perform the werk ef an 
secountant in examining the books and assets of defendent. fhe 
evidence further tends to show thet e suit wae brought by some 
ef the minogity steckheldere to heve a reesiver for defendant 
appointed on the ground that the officers of the company were 


fraudulently asking away with ite assets. 


Part of the services rendered by the defendant were in 
connection with the defense of this suit in congulting with 


lawyers who then represented the Rerehill Semetery Company and ite 
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officials. ‘he evidence also ténds to show thet for about 

two yeare prior to the time he rendered the services in guene 
tion plaintiff had done some work for the defencant and had 
been paid at the sane rate per day for thone nervinee. Plaine 
tiff eleo teatified in thie connection that he had been ame 
ployed by the offieers of the defendant company; that they 
agreed to pay him $50.00 per day for hie serviers and $25.00 
per day for hie assistant. 


The defendant contends that the court erred in ade 
mitting evidence on henaif of the plaintiff te the effect thet 
plaintiff had a specific centract for so much per day for the 
servises to be rendered because the bB111 of particularea filed 
by plaintiff, sand which limited plaintiff's sroef to ite sale 
legations, war based on an implied contract and, therefore, it 
was imoumbent on plaintiff to prove on implied contract and 
the reagonable value of his servicer, in supoert ef this 
@ounsel for the defendant pointe out that in the opinion rene 
dered by the Supreme Court in the former appeal of this osse 
(292 IL], 426), it wae expressly stated that “the declaration 
ae limited by the bill ef particulars wae not upon an implied 
contract for serviees rendered by the plaintif’ te the defende 
ant * * * it wes incumbent upom the plaintiff to preve that 
the services were rendered under euch cireumetaneers apm would 
raise an implied promise ef the defendant te pay for them.” 
And counsel in his argument in the case at bar gaye that he wae 
teken by surprise when the proof add@iced on behelf of pleine 
tiff tended to show an @£PTeRe agreement and not an implied 
ene. If the defendant was surprised on the trish] when this 
evidence was intreduced, he did net eo adviee the trial court. 
if he wae taken by surprise, as he gaye, On the ground that 


he was not prepared to meet plaintiff's evidence tending te 
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whew that there ware an exprenes agreement, he could have 26 
advised the court and a juror might have been wi thdrawn ond 
the case continued. Sut no euggestion appears in the rerord 
that would indicate surprise on the part of the defendont. 
When the aavse was before the Suprene Court the only question 
for eonsideration wan whether defendant's effidavit of merits 
warn sufficient to secet the requiresnente of the ewintate, There 
was no point there made that plaintiff's bill ef perticulare 
wae based on an implied er express santract. It is parfectiy 
plaint to us that where plaintiff in hie G11] eof partioulare 
sete up in detail the nature of the 0 Fic performed and the 
mumber of hours he was engaged in doing it totaling so many 
days and 20 many houre at so much per diem, he might intreduce 
evidence to substantiate thie eleim either on the theory that 
there wes an implied agreanent to pay him $50.00 per dey, that 
being the reasonable value of hie servicer, or he wight introe 
duce evidenes tending to show thet there was an express epreae 
ment to pay him that asount. dn ether words, the bill of pmre 
tigulare befere us is eo framed ae to admit ef evidence that 
would tend to show either an express or an implied contract. 
If {4t was not safficient, defendant gould have moved for a mere 
speeifie bill of pertiqulars. We are also of the epinien that 
the point hes not been properly eaved for review. When plaine 
tiff was tectifying to the effect that en exprees per dies ens 
agreed upon fer hile servinee with the defendant, counsel for 
the defendant ebjected, aaying: “Your Banor, there is nothing 
in the bill of particulars under which thie kind of evidence 
is admissible, and I object to it and move to etrike it out." 
The motion wes overruled, 11 tan not pointed cut that there 
was © Variance between the bil] of osrticqulars end the proof 


offered, It has been repeatedly held thst « varienes muret be 


epecifically Pointed gut, 
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Again at the cjese of plaintiff's evidence counsel 
for the defendant snid: “Here in another point thet | want te 
draw the attention of the court to, that there ie no avidence 
hore ae to the value ef the services, The deslaration is lime 
ited by the bili of particulars, That io referred ta hy the 
Sepreme Court in ite opinion holding that olsintiff ean ree 
cover anything that he cen prove hin corvicer te the Reaseehill 
fenetery Company were worth, Cur defense ie here, ond it wee 
there, thoree services were mot reridered t¢ the See@nill Ceme@e 
tery Company but te the defenienteas.*® And at the slose of the 
evidence the deferniant requested the vourt te inetrauat the 
jury to “disregard any evidence tending to show a epeelal cone 
tract or sontractn fixing the price per diem for the services 
sued for in thia ase.” Heither of these pointed out thet the 
vill of particulars wap based on an iuplied centract, «hile 
the evidence shewed thst there wan an expresses contract. The 
question of variance eennot be saved in this oasner, Tre point 
must be specifically brought te the attention of the court, 

"She trend of the lew ie to discourage technicesalitiese which 
tend te defeat natural justice and right tad te encourage the 
adjudiciatien ef oases on their merits, * of Chiesgo We 
Zielend, 159 {11, App. 197. This language was used in discuseing 
the question of an sllieged variance, Moreover, the evidence ae 
to some ef the items ie sufficient te warrant the verdiet ef 
the jury on the theory of an implied contract. The evidence is 
to the effect that plaintiff had, prior to the time in question, 
rendered similar eervices for the defendant far which be was 
uniformly paic the game rate. ‘ven if the evidence showed ne the 
ing further, thie would be sufficient to warrent a finding that 
it was the understanding, whem plwintiff wae employed te render 
the services in the inptant case, that he would be paid the same 


Tate as formerly. 
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It in also claimed that the evidence shows that the 
efficers or managere of the Kovehill Cemetery Company in 
eharge of ite affeire at the time plaintiff wae employed were 
defrauding the company and that thir fact wan kmewn to the plaine 
tiff, end that Ais services wore rendered in furtherance of their 
fraudulent echemes and transactions, and, thorefore, he qught 
not be entitled to recever for then from the cemetery company. 
We think the evidence shows thet plaintiff's pervicesr were rene 
dered in entire good faith and that he could not be charged with 


any fraud. 


‘J 


the defendant further arguee thet the court erred in 
refusing to instruct the jury, a8 requested by Lt, that piaine 
tiff wae mat entitied to recover any interest on the omount of 
his claim. On the other hand plaintiff eontends that he was 
entitled te interest anc considerable argument is indulged in 
by both sides and suthorities are cited to sustain each contene 
tion. Sinee plaintiff ie asking that the Judgment be affirmed he 
cannot complain becxuee the jury did not slilow any interest, end 
sinee no interest wae included in the verdiet, the defendant 
eannot complain. While the verdict wes a genersl verdiet it 
cletrly appeare that the three items mentioned in the bill of 
partiqulare were all thet the jury allowed. ine argunent ef 
eounsel for both sider concerns a moot question only. Upon a 
consideration of the entire record we ere clesrly of the ovinion 
that the evidence warranted the verdict and the judguent rendered 


thereon. 
the judgment of the Cireuit Court of Cock County is 


affirmed. 
AP¥IGERD 


THOMSON ,PoJ. AND TAYLOR, J. CONCUR, 
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CHARLES WMI, | 
Appellant, / 
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% \ APPEAL FROM 
i" F 
ROMAN ANDRUSKIEVICZ, i CIRCUIT COURT 
‘ # 
‘Appelgee, COOK COUNTY, _ 
% y Er or © —— EY A ) 


my 


MK, JUSTICE O'CONNOK delivered the opinion of 
the court, 

By thie appeei plaiatiff? seeks to reverse an 
order o: decree of the Circuit Court of Cook County by which 
& writ of Re exert republics theretofure lasusd wae quashed 
and the defendaat cischarged, 


The record discloses that on April @, 1921, com 
pininant fided has bill for a writ of ne exeat xeoublios in 
Which 1% Was sileged that the defendant was indebted 42 COt- 
piainant ca a promissory note for $700.00 dated April 15, 1915; 
that afterwards on Mare: 86, 1924, cospleinent bad recovered a. 
judgment in the Municipal Court of Chicago sgainet defendant 
on aaid note for $918,600; that on March 31, 1991, cowplain- 
ant brought garnishment progeedings aghinst the Kimbark State 
Bunk, Chicag®, ac garuivhee; that in that proceeding the bank 
filed an phewor denying thet it owed the defendant any money 
on April &, 1821, The bill further allezed that compleinant 
had répestediy requcsted and demanded from the defendant pay~ 
ment of the judgment, bat th t payment wes refused; that de- 
fendant had sold x piece ef property for a considerable sum 
ef money “hich he deposited in the Kimbark State Bank, but 
had withdrawn the eame on March 6, 1691; that since plaintiff 


had 2Fougat the suit,egéinat the defendant in the Municipal 
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Court defendant threatened complainant with bodidy violence, 
It wae siso Alleged that defendant had threatened to leave 

. the United States and return te Lithuania and that he bad 
purchased  steamchip ticket und was about to depart and 
yemove 411 of his property from the State and, therefore, 
complainant would be left without any security for his 
judgment. The writ igeued and defendant sac placed under 
arreat, He was later reisaced on bond, Defendant filed an 
anewer in which he denied that he wae indebredte,complaisant 
in any sum, Fe admitted that the judgment had been entered 
ageinet him by confession in the Municipal Court vith out 
motice to him and alieged that a6 900m aa he dgarned of the 
Judgment he expivycsd counsel and upon motion the judgment 

ef the Municipal Court waa vacated and he vac given iokve to 
defend, The anawer further set up that be did aot ewe the 
$790,00 on the promivsery note for which judgment wae cane 
Seesed; that he sculid not write the Englisch lapyunge; thet he 
had borrowed oniy €20,00 from complainant at which time he 
signed « paper; thet he afterwards pais the $70,060 aad com 


pliainant eaid be would deetrey the note, 


Afterwards, by leave of sourt, defendant filed a 
supplemental anawer setting up that after Bie first anerer 
wag fiied the oase had been tried in the Municipal Couxt 
and a Verdict and judgment had been returned in his favor, 
and that the matter had besn appeaied te the Appeliata Court 
by complsainent, He forther set up by affidevit that when he wae 
arrested on the wrat of pe excaths gave bond, and to cbtain « 
surety he wma required by the surety to depowit $1100.00, which 
mum the surety stii1 heid, Defendant further denied that he 











mn lease thanos sob tase kakgano beanauends Paphan teh. t500 

& Wak ot bom ton ade ‘atts saaheskas bout iagetta® ease ssa 
Sie taeqeh oF tote wan bas zaps abdomen: c eo : 
_sproteredy. oe bbater atata att awe’ Er IM 1 te sh ell 
nhl ee, Teerwoes Yao suqutdie tol 7, 










ae Aneee ay 





rampart bay gihgayrie ef 
| “ Frued ) oalbogan sith * pe send, bat ontes eit fade on . 
4 ma ef two fame tivethi te " La bias’ intel! ae Si nal hal t 





ante, 100,00556 # dunoeah 9 ae pei eae ae; bextupes 4 a, oa yeonwo 7 
LL ted, bedveb consort seabasted abies Sitte vim att wr 


be 


had withdrawn money from the Kimbaxk Stute Bank for the 
purpose of avoiding payment of any juet cisim againet him, 
or that he had ever threstened compininant with bodily 
Violence, He alas denied that he had threatened to leove 
the country, 

Upon the filing of the amended and supplementad 
answer and the affidavit in eaupport thereof, the defendant 
moved that he be discharged, The order of the court recites 
that the watter came on for haaring upon the smended and 
supplemental anewer and the affidavit in eupport thereof and 
upon oral and documentary evidence, and therevpon it «ea 
adjudged and decrowd that the writ be qukabed eld the do~ 
fend@nt diecharged, Two daya later, on July 23, complainant 
moved that hie bili be diswiesed and prayed an appeal from 
the order of Juiy 21, An order was aeoordingly entered, 


Defendant contends that the appeal is from the order 
quashing the writ entered on July 21, 2891, whieh is an intorm 
locutory order, and, therefore, Li du@s not lie, And further 
that the decrse dismwiesing the bili wae entered on complaine 
Bat's moticn, and that he is agt, therefors, parmitted te 
Sppeal from an erder dismissing the bili, Meither of these 
contentions is sound, After the court quashed the writ and 
@ieoherged the defendant it ia not suggested What resained 
in the cece for the court te pasa upon, The order wae, in 
eubstaneé, « diaposition of the entire ease and the court 
should have then dismissed the bili, and the gompdeinent wae 
warranted in having thie inadvertence corrected two days later 


by having the Dill diemiesed, We think thes matter is properly 
before us, 


Compisinunt contends that the court erred in quashing 
the Writ and discharging the defendant, We thick this position 


wi “ie. 
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cannot be wustained, At the time the order was entered 1% wae 
aade to appear te the chancelier that tha judgment rendered 

ia the Municipel Court against the defendant, and upon «hich 
the bili wae predicated, had been set aside and the cuse tried 
in that court on ite merita and decided in favor of the de- 
femiant, We think it is ¢bvioue that if these facts were made 
to appear to the chancelier when the writ was origineliy issued, 
compisinant*s motion for a writ would beve been denied, We 
are cleariy of the opinion that the chanceligr was warranted 
in entering the order queahing the #rit amd discharging the — 
defendant, 

Morewer, ve have this day hended dovn an epinica 
affirming the judgmont of the Municipal Court which wae rendered 
by that court in the suit on the note and which is the basis 
for the inetanmt case, (Strumil v, Andrurkiewiecz, Gen, Be, 
27343, ) 

The decree of the Cireuit doeurt ef Cook County 
ie affirmed, 

AVF IRVED, 


THOWSCH, P.J, and TAYLOR, J, cOneur, 
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CHARLNS STAUMIL, 
Appellant, — 


APPRRL FROM 
Ve MUBICIPAL SURE 
‘ OF oNTcAGO, 
ROMAN ANDRUGKLEWLCZ, 
Appellee, 
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BR. JUSYLOR O'SCCHNOR delivered the eoinion of 


the oourt. 


On Barch 86, 1921, plaintiff cbteined a judgment by 
eonfession againet defendant in the Mygnieipel Court ef Chioave 
for $918.00 on a promissory note. Afterwards on wotion of 
the defendant the judgment was set aside and he woe given 
leave to defend. The case came on for trial before a jucge 
and jury and there was a verdict ang Judgment in defendant's 


faver, to reverge which plaintiff prosecutes this avpeal. 


Fron the evidence it appears that the note on which 
the judgment was based was deted April 13, 1915, for $700.00, 
due on demand with interest at the rate of 6%, per annum made 
by defeniant and payable to plaintiff's order, The note bore 
an endorsement dated Osteber 26, 1919, of = cash paywent of 
$100.00, and shewing a balance due as endorsed on the note, 
of $600.00, On April 16, 1921, thea defendint meved to vacate 
the judgment and fer leave to defend, Thies notion war supe 
perted by hie affidavit. Zhe motion wae allowed and it was 
ordered that the affidavit stand as defendant's affidavit 
of merits to plaintiff's claim. it was further ordered that 


the original note be impounded with the slaerk, 
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Plaintiff's statement of ciaim was the usual form 
in such ecnses. The defense set up in the afficevit wear that 
the defendant had not at any time reevived $760.00 in sesh 
or in any ether thing of value from the plaintiff; that the 
defendant hed never been indebted to the sisintiaf! in any 
mim except §20.00, which he torrewed from the piaintiff in 
1915; that at thet time pleintiff required defendant to sign 
a paper which plaintiff told defendant was a promiasery note 
for $20.00; that about three weeks after that date plaintiff 
paid the $20.00 and asked for the note; that pleintiff etated 
thet 1% would be all right end thet he would destrey the 
note ag he did not have it at thet time, and that defendant 
hed heard nething more of the wntter until he was notified 
that » judgement had been sonfesred against him. The effie 
davit further set up that dofendent had not paid $166,060 
On the note aS a2openred by the endorsement, bub averred that 
after July 1, 1919, when the prohibition law became effective, 
Pleintiff left a barrel of whisky in cefendant's backyard, 
out ef which defendant used about three or four gallons. 
Plaintiff demanded $300.60 far the berrel of whisky, which 
defendant refused to pay, ond thereupon the barrel of whisky 
Was removed by plaintiff; that afterwards by reasen of threats 
of plaintiff that he would eue the defendant the latter paid 
plaintiff $100.60 amaccoint of the whieky he hed used. The 
affidevit further denied that defendant had knewingly sianed 
& promissory note for $756.00, ae alleged in the statement 
of cleim, tut if there wae euch a note, it wae proeured by 
fraudulent statements ef plsintiff that the note which dee 
fendant signed wae for $20.00. 


Defendant in hie brief ectates that prior to th» time 


q he filed hie brief in this court he made s «otion to strike 
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the bill of exceptions, which motion thin court denied, and 
that he now renews the motion. A great denl of argument is 
indulged in end authorities are cited and dissutked why the 
motion should heve been sustained end the bili of exeeptions 
stricken. his practice will not be permitted. The motion 
to strike having been denied, the matter has long singe boen 


disposed of amd will sof be sgmin ooneicered, 


The evidence tends to ehow thet in 1915 plaintiff 
was in the saloon business as 188 Bast 1U7th Gtreet, Chienge, 
and thet defendent lived in tke neighborhood ana was one of 
his customers; thet the partice hed known each other for sone 
time, Plaintiff teetified that on April 18, 1916, the defende 
ant came to plaintiff's saloon and bherrowed $760.00 from him; 
that to evidence this indebtedness pleintaff Tilled out we blenk 
note which the defendant signed end delivered to oleintiff. 

He further testified thet at that tine hie brother Juliue, whe 
wae tending bar for him, and Peter Skibutnas were present; that 
it wag shout eight o'oloek in the evening; that he asked his 
brother Julius to cet the *junk box" in whieh he kert the cash; 
that the bex wes brought te plaintiff and that he counted out 
the money, $500.00 in twenties, 9100.00 in tens, ond $50.00 
in fiver"; that afterwards, Ootober 23, 1919, the defendant 
paid $160.00 end that plaintiff endorsed this payment on the 
note. On ¢rosseexamigation he testified that the defendant 
lived in the neighborheed and had been coming to pleintiff's 
saloon for many years, several timer per week up until 1919. 

He further testified that he did cot put a barrel of whisky 

in defendant's backyard or basewent end that the defendant 
never get a barrel of whisky from him; thet plaintiff never 
tried to collect $100.00 for the whisky from the defenvant. 


In explaining some apparent dicosloration or aarke of slierne 
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tion on the note plaintiff «teted that some wine had heen 
spilled on the note; that plaintiff put the note in the safe 
after 1t was signed andlater oaught him sleeve on the top 

shelf of the safe and spilled aeme wine which ran down the 

safe and some of which got on the note; that he wiped it off 
with a towel, He further testified that defendant naver berrowe 
ed $20.00 from him; that the day before defendant borrowed 

the money he stated he wanted to make a payment on his pro- 
perty and promised to repay the money within two or thiee 


weeks; that defendant never paid plaintiff 9260.00. 


The defendant var then cslled in hie own behalf 
and testified threugh an interpreter that be wan a laborer 
werking for a reilroad aqompany; that he wae a if thesanian by 
birth and had lived in thie country sixteen yeure; that he had 
known plaintiff fer » long time and frequented his saleen; that 
ahout 1915 be borrowed $20.0) from him and repaid it in twe or 
three weeks; that at the time he borrowed the money he signed 
& paper. Ye then identified his signature on the note but 
eaic that he coulé not read “mglish. He further testified 
that when he paid plaintiff the $20.00 Be asked for the note 
and that plaintiff eaid he had net time to give it te him thea 
But that plaintiff would “break him up.* Defendant further 
testified that he paid pleintiff $100.60 for whisky in 1919, 
which he had used out of @ barrel whieh had been left in hia 
back yard and leter relled inte his basement, and for which 
barrel plaintiff demanded 7300.00; that the defencant refused te 
anke this payment and later Julius {tramil teok the whisky ree 
agining in the barrel away; that defendant had used shut about 
four gallensa of the whisky. He further tcntified that he never 


berrewed €70°.00 frem plaintiff, tut thet he dié borrow 
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money from a loan asvociation; that at the time he paid plaine 
tiff the $100.00 he did not get a reacivts; that plaintiff 
stated that he would give him a receipt after he paid the 
$300.00. 


The defendant called James I, Ennis who teetified thet 
he was a lawyer and an examiner of disputed handwritings and 
had been for forty years; that he bed twenty-five years expere 
dence with so bank in passing on handwritingr; that be had tentie 
fied an a great many cases ae a hendwriting expert. ie then 
testified in detail as to alterations wade upon the note. Plaine 
tiff then celled Julius Gtrumil whe testified that he was a 
brother of plaintiff and was working for him as a bartender 
in 1915; that om April 13, 1915, defeniant came to the saloon 
and Werrowed $70°.00 from plaintiff; that plaintiff asked the 
witness to get the bex in which the aoney was kept and that 
Plaintiff then counted $700.00 and gave it to the defendant 
after the defendant had signed a note for that amount which 
had been filled out by the plaintiff; thet at that time Peter 
Skibutnas was present; that he eaw the defendant in 1919 pay 
$100.90 to the plaintiff and that plaintiff gove him a receipt 
for it at that time. He further testified that the barrel of 
whisky which was in defendant's yar belonged to him ena that 
he bought it for hin awn use prior to the coing inte effeot of 
the prohibition law; thet he took it away from defendant's home 


in December, 1019, in the night time. 


Peter Skibutnsae testivied for the plaintiff thet on the 
evening of April 13, 1915, he war in the plaintiff's seleon 
when the defendent came in; that he sow plaintiff write out a 
receipt or something of that kind and defendent signed its; that 


plaintiff then told hie brether Julius to bring him the bex in 
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which the money was kevt, which was done, and then plaimtiff 
counted out money and gave it to the defendants that there . 
was m pile of bilie. Pisintiff then toak the stand in rete 
tal anitevstified end he filled out the mote ot the time he 
leaned dofendant the money; that the ink he wan veing wor net 
good and that he then got anather bottle of ink which was e# 
different eslor; that he dig aot use two yens but wiped the 
first ink from the pen before using the second. This ie mube 
stantially all the evidence in the record. 


The pleintiff contends that the judgment is wrong 
and ahbovid be reversed because evidence wan intreduced hy 
defendant tending to show that the note hed been altered and 
this wae not admissible beesuse net alleged in defendant's 
affidavit of merits; that there was, therefere, a variance, 

Ho such voint was made on the trisl and ae objeation war 

there made that the evidence was not within the affidavit of 
merits. it is elementary that a variance must be specifically 
pointed out at the time. Git cannot be urged for the first 
time in a gourt of review. NMoreever, we think there ie ne 
merit in the paint. We are clear that the affidavit ef merite 
was euffieient to admit ali the evidence thatwas offered or 


received in this respect, 


Plaintiff? further eontends that the verdict is sgainst 
the manifest weight of the evidence. We have set ferth the 
evidence rather fully. If the jury believed defencant's testie 
mony, 28 they had the right to do, it wae clearly sufficient 
to warrant a verdict in his fever. For, smong ether things, 
4t appears thet although tke nete wns deted Avril 13, 1915, 
and due on demend with interest et 6%, plaintiff testified 


that it was to be repaid within two or three weeks, and sle 
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though the defendant lived in theneighborhood and brad property 
and wae a frequenter of plaintiff's saloon, there ip no evie 
dence in the record that any demand wae made fer peyment. And 
then, too, there was evidence that the note had been tampered 
with and altered, but whether this was a material alteration 
would not be controlling if the jury believed, as defendant 
testified, that at the time he signed the note he only ree 
ecived $20.00, This suit was between the payee and the maker. 
fhere is ample evidence in the resord that, if helieved, ware 
ranted the verdict of the jury, ond since we eannot say that 
their finding is againet the manifest weight of the evidenes, 
the judgment must be affirmed, 


The Judgment ef the Municineal “surt ef Chicage is 
affirmed, 


APTLRMGD. 


THOMSON, B.J. AND TAYLOR, J. CONCUR, 
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BUYFALO WASTE PAPER CO., 
a 8a oration, i 


Appeyiant,) > 
; APPRAL FROM 
' 
Ve MUWICIPAL (Oo vaT 
\ 
\ OF ONT7400, 
FRANCIS HUGHES » 
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Appellee, } 
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4 ® » © DP Pre ‘ iY _ 
Sah ed Xe a Ls , 2 


#&. qusrisy O'CONNOR delivered the opinion of 
the court. 


Plaintiff wrought suit against the defendant te 
reecever the ourchoee price of two car loads of wante paper, 
amounting to $912.63, The case wae tried before the ceurt 
without « Jurt end there was a finding and judgment in dofende 


 emt's fever, to reverne which this append de prosecuted, 


$o far ae it is nevessary te state them, the facte 
are thet pleintiff is « eorporation engaged in the waste paper 
Wusiner® a: Buffalo, H.¥.; that in Getober, 1980, 1% sold twe 
ear leade ef waste paper to the defendant at 933.00 per ton, 
f.e.b, core Buffalo. Upon receipt ef the order pleintiff 
loaded the two corps and shipped thea on Wevember 2d ond 36, 
1920, as per directions to tie irenside Heard Cerporatieon at 
Thamegvilie, Genn., which coaupany conducted a paper mill at 
that place, Upon arrival of the gare the ironsides Company 
rejected the paper on the ground that it wae of inferior 
quality. Afterwards it seems that the paper wae sold by the 
#eiiread company for charger. Plaintiff dewanded payment of 
the defendant which was refuced. 


fhe contract under which the peper war seld provided 
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ake 
thet the sale was “subject to mill returns.” The shief cone 
tention on the trial wae oan to the meaning of those words, 
plaintiff taking the position that the mill in Connecticut 
gould sot reject the peper if it wae in aocordance with the 
terms of the sale, while the defendant contended that the 
mill could rejeet the paper for any rengeon or for no reason, 
and that rejection by the mill operated to relieve defendant, 
who war a broker, from any obligation te pay plaintiff fer 
the paper. A number of witnersser testified on behalf of beth 
sides coneerning the trade meaning of the words “subjeat to 
mili returne.* Lt would serve no useful purpose to analyze 
the testimony of the several witnesses on this point. ¥e 
heave carefully gone over the evidence both in the abstract end 
in the record and sre clearly of the opinion that the trial 
gourt was wreng in construing these worda te mean that the mili 
eould arbitrarily reject the paper for ony or no reason at all, 
We think the teatimany of 11 the witmeraee showed thet the 
paper eould not be rejected by the mill if the quality end 
quantity werein aceordanse with the terme of the sale. Under 
the evidence we are clearly of the epinion that the weardea 
“subject te mill returne* added nothing im legel effeat to the 
contract, eo far es the quality and quantity ef the paper were 


eoneerned. 


There war aleo evidences offered, some of which was 
e@mitted and some exeluded, tending te show thet the paper was 
not of the quality specified in the contract. the defendant 
offered evidence tending to show that it wae not of thatquality. 
Seme of this evicenes related to convergations taving place 
between &@ representative of the plaintiff and the defendant 
after the eait wae brought. Lt was objected that this war not 
admissible beeause the conversations occurred after the sommeneee 


ment of the eult and thie objection was surtained, Gouneel for 
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both sides, in some degree mt least, reer to have misled the 
eourt on thie procesition. If the evidence tended to show 
thet the paper was not of the quality epeeified in the cone 
tract, it wes adminrible regardderss of when thir fact appeared, 
whether before or after the commencement of the mit. There 
ie no magio about the commeneoumt of an action that will bar 


or admit evidence, 


Since the eourt excluded some of thie evidence and 
apparently dig not pass upon this question in ite decision, 
tut erronesusly construed the language of the santract, the 
judgment ef the Municipal Court will be revermed and the cause 


resended. 


REVERSED AND RAMARDED, 


THOMSON, 7.7. AND TAYLOR, J, cowouR, 
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Appeal from : 
Cireudt Court, 
DOWNEL SAFE COMPANY, of uw 
Cook County, 
WARD Jf BARTTLUE, bat tales 7M, ' 
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, feof \J Lo Ci e J es aD 
WR, ITUATICE O'CONNOR delivered the opinion of 


the court. 


By this appeni the defendant, Edward J, Bartelwe, seeks 
te reverse » ceeres of the Cirquit Court of Cook County granting 
the relief prayed fer in ceepluimante’ bill ond dieminsing defen- 


dent's erese-bill for want ef eauity. 


It was ducres in this ease thet « 99 year lease on gare 
tein real estates located af 89%-209 Vest Washington Strest, to- 
gother With assignments theresf, be rewawed ae « cloud ween the 
titie te the real seteta. Complainant centonded, ond the eourt 
found, that the tenant and ite sasignecs had defoumlted in the 
payment of rant, tates and epecial seeesemonte and tn other rege 
peeta, and thet on account of wach defaulte the landierds had, in 
accomdance with the terms ef the lewes orier to the inatitution 


of the suit, desiare4 the lease ferfelted. Foliowing theese find 


_inge the court decreed that the lessee and its eosignmente be 


vyemeved ae 4 clowd upen the title, 


Defendantea' contention was that while o«rtain install- 
mente of rent, taxeo and special avsesements had net beon paid 
*% Fequired by the lease, the failure te pay eae by apresment 
with the landiorda and that the leudlerds bad #atved omy and all 
defaults, that the lease had not bean forfeited prior to the 
filing of the auit and, therefore, the bill should have been dine 
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miseed because equity will never lend ite ald te declare a 
forfeiture. 


The leasen in question was executed Pebruary 1, 1897, 
and dewised the premiaees for a period of 99 years «at & rental 
of $4600,00 par annum, payable quarterly on the lst day of 
February and every three months theresfter, The tenant in the 
lessee waa the Dennel Sate Company, It aneigned the leave May 
17, 1210, to one Sreuel Usasincer, and on July 13, 1917, Heavin~ 
Gor ascigned it te Oscar 6, Hagen, and the latter on Dagenber A, 
1927, aweigned it to Edward J. Bartelme, On December 15, 1947, 
Barteles executed « trust deed te ascure the payment of 210,000.00, 
Bartelme held the title ea a mere Guemy for Fred C, Fuman vend 
the notes and trugt deed oentioned sare pledged to Grecacbaum 
Bons Bank & Trust Company as collateral esourity fer meney ened 


the bank by Enmon. The Donual Safe Company at the tige ef the 


eseoution of the icase entered inte peaseesion of the py emises 
&& did the several sasignéess at the times of the regpeotive 


aevignaents te then, 


At the tine the lease wae executed the property was 
impreved sith a four atery ond basenent brick and atene Milding, 
The budlding wes old but was in & tenantable aondition, At 
that time the basement and first fleer vere occupied for hisiness 
Purpeses and the upper three fleore aa & betel. Gn or about 
November 75, 1918, «hen it is sentended by complainants that 
they fe-entered und re-pocseused themecives of the premines, 
the building was badiy out of rapsir. It hed not bean sosupied 
by anyones for abeut sik yeare. It was abandoned. The windeva 
vere broken, the skylight in the roef was rotted out ae that 
the fain came in, and the down spouts Were cone. Ths tain had 
been leaking inte the building for a leng tine and had loosened 
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the plaster moat of which had fallen down, The heating plant 
Was of po value, Woset of the sadliatere had been taken or 
stolen from the building and the bollers sere rusted. The 
girders eupperting the roef were rotten, snd, in fact, the 
buiiding with ths ssccption of the walle wae of Little or no 
value. . 


The defendant Bartelse, ae the dumry of Furman, whe 
procured the leagoe in 1917 defanited in the paysent of the 
inataliment of rent for $1000.00 due February 1, 1018, Payment 
Whe repeatedly deuanaded ond finally im April, 1918, it was pada 
by Ehman clying a check duted o few days in adwanes, That waa 
the first ond only payroomt mode by Bartelme ox Thean. The 
inatalimenta ef runt due May 1, 1918, ond Augustl, 101d, «ere 
not paid. The general taxes for 1917 awounting te $9944.57 and 
* Spseial saseaomont of $204.01 were not paid by th¢ tomant ae 
required by the lesae, tut the Isnilorda vers compslied te pay 
these ameunts to prevent « penalty. Attorneya* fees bad baon 
incurred in enéwaviring to collect the rent, axounting to 
$287.23, which the loses required the tenant te poy. Bone of 
these sums or any part of them have bern paid, On er about 
fuguat 7, i018, the landlords aerved « notice om the original 
tenant and all of the aswignews including Bartelme and Famen, 
It eet forth in detnil the defwulte in the payment of tha rik, 
taxes, special saseasaunt and attorneyn’ feee, and the defeule 
im failing te keep the presisee in repair aa reyaired by the 
ieage, In addition it centained the fgliowing: "You are 
further moetified that for and om agceunt of asid defenlts and 
each of thom, the undersigned proposes te desiace said torn 
@nded and to forfeit and terminate said lease in sccerdance with 


the provisions of said lease." The original tenant and all 
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othe 
aenignees were served with thia notice Wut 14 brought ne aube 
ptantial results. Nothing “ase dome toward the payment ef the 
amngunta dug to the londlords nor Wee there any sttemyt to re 
pair the building, On or about Nevember “0, 1910, tha lomd- 
lerdg teeentere’ and took reossesaion of the premizca, changaod 
the leck on the dour ond made seme slight rexpsaire te the wine 
dows and gkylight for whiok they paid about $90.00. Folilewing 
this, on Janusry 11, 1912, the bill wee filed. On Jontary 14 
Soliowing Bartelas enterec’ hia appearance, and on Marah & Mhinen 
filed hic appearance. On the latter date beth Rartelms and 
Knumen filed a dowurcer to the biiX. Om March 4 the landlords 
eaterci into a new lease for a peried ef ten yeara «ith the 
Gensolidated Talking Machine Coapany, and therenven complainants 
temodeled snd ¢é@peirad the Wallding, expending for repairs about 
$12,000.00, and for remodeling for the new tenant about $9,000.06, 
waking » tetal of about $59,000.00. On March 27 complainants 
amended their bill, On May 14 Phaan and Sartelewe filed their 
joint and several anewer im which they scimittied the esking of 
the lease and the #scignsents, but denicd that there was any de~ 
fault im the payment ef rent or in the performance of any of the 
sevenants of the ienes, and denied that the landlords bod rae 
antered and ra-poseeawed tionevives of the promises, On April %%, 
«2850, Gompleinante filed an amended aud supplemented bill #ettiag 
wp im sddition te tht allagations of the original bill that ghey 
had expended in repairing and remedeling the wullding syproaie 
mately $93,009.00. Ehean 414 net aneser the amended and eusyiee 
mental Bi1l but wae defaulted, On Mey 11, i990, Bartelme failed 
hie snawer in which he denied that the $2 yours had been tarnd- 
hated, and adelited that the instelimente of rant faliing dus 
May, August sad Bevember, 1918, amd the taxes were act paid, at 


denied that there wag any default by reegon of this and get up 
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o> Be 
that the paymente wore not made by agrecments» with the laadlerdg 
aud avers that since then the compleinants have become indebted 
te him in e large eum greatly in ea¢sare of the ronte ond taxes, 
He further set up that «hon ba acyuired the leasehold fron Hagen 
he couveyad to the latter real estate ef the value of wore than 
$35,000.00; that when he obtained the sauignment of the lease 
the property wag in « bad state of repuiry that he s@oaired the 
lease for the purpece of re-aile and oo motitied the Landierds 
and that the lendlerds agreed that they would not require his 
to tepair wntil he hat found « purchuwer for the laasehoid. Be 
admitted the eexvigs of the notles by the lemdlerdia of the dafsdt 
and that they ¢repssed to tureinate the lewee im aceerdance wi th 
Ate provisions, mat ect up that afterwards the somplaiaants 
negetisted eith him for the purchaae of hie interests and ba wos 
lad te believe that the iandlerde «euld mace me attons$ te fore 
felt the lease; that eunits were bought by the landlords fer th 
wapeid reat agsinat the several sesigness of the lease, shiek 
@Fo etill pending, On the sume day Bartelme: Ciled his ores=biU 
eetting up substantially the sane faete as are avereod in hie 
amswer, and prayed that the Banse wade by the landlovda to the 
Conseiijiated Talking Eachine Company be Reld « mullity ana ite 
posssesion declare? fraudulent, mad that the parties be reatraind 
from interfering with hia posteesion of the pretises; that the 
amounts received hy couplaiouate from the talking sachine ¢omonnay 
may be secerteined And that on acw@wnting be taken of the sagunt 
fue to Burteime from the lendierds by reason of their vrengful 
aete, and that they be deeresd to pay hiw what acount, if any, 
should sppear te be cue him, he being ready sad willing to pay 
whatever showld appear to be due from hie te thom. 


| By the torms of the #8 year lease the original tenant 
; 
‘- ite acsigness agreed te Keep the building repeired and in as 
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good vondition ae it wau on the date of the Lease, Pobruacy i, 
1007. I was further covenanted and agreed that if dafealt ve 
eade by the tenant or ite asaignesa iu the payout of the 
quarterly reat or in any other of the cevenante of tha Lease, 
"end such default continue for ninty (96) days after actice 
thereof inw writing to oo14 lesveso or ite aecignege, it be) 
aad may be lewful fer gald leesers at their elestien te drolure 
ania tern entad® and te rHeanter the tranises with or «i theut 
process of law, and ail demon? fer poaseecion of the premises 


Wag salvad a8 Well ag any AvtiGEe exerepting Hoties ef fefoxit, 


The defandaat contends that the bili wan files te 
dealare « forfeiture of the leas¢, and that i¢ ie the lew that 
@quity will net interfere on beac lf of « party to enforee & 
forfeiture tut «iil Leave him te his remedy at law. And it is 
pelnted cut that it is alleged in the erigingal D111 thet on 
aooount of the several defeults *couplainente haya cleeted ty 
forfeit end terminate eaid leases and te reeenter avid oreniaes 
._ * & * * and Bave dewlared and do now declove aaid 
lease forfeited and determineds" that the reaord af the lease 
and the various saacignments ead trast dead are giouwde upen the 
title ef meplelmeats aad chowld be removeis that the prayer 
of the bili ia that the court may find ond deeroe that dafauls 
hac been wade in the payment of rant dio and thet 2% Piad ond 
djeures that gompleimanta hove cleoted te declare and have dee 
Slared said lease forfeited sad termineted, and that the owurt 
may remove defenianta irom posession of #414 premises and 
rat coup loinante inte poseeanion thereot, It ic further pointed 
out that afterwards these parts of the bill were eliminated by 
amenceant ong it see ailesed in the amenmisoat that the gem 
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selves ond were in the sole amd exclusive posseucion ef the 
Premiges and prayed that the lease aoa aealgnwonts theraat te 
removed ag a ciond. Cassa are cited from this aewrt and the 
Muprame Court repeatedly ammounecing the ruie that equity abhore 
& foerieiture and wii not 4eclare or onfearse it, The eoneral 
tule of law fe as counse] for defendant Rortelwe cantends, but 
it ds not aprlicshlie te tae cuae ot bar, Fo think that bore 
there was a Cetermiastion of the losae an fovembor §9, 131A, 
before the suit was brought, end in theoe ciroun«tandes equity 
Will remove the leswwe and acgignments as 4 clowd ween complain~- 
Petru titie te the oreperty snd in doing wa caerec that the 

x Tidghels, 155 


+ B77 Til, 368, To the aawe offeut 





isase had theretefere bean forfeited, 
Til, 370; Leng x. 
ate Finggli ¥, Union Mia, 
banvyen Se., 140 Pad, aoa, 






In the Egcper oage & bALL woe filed te remove a son- 
tract ag « cloud on the titie te praperty, which contreaet hod 
been forfeited. The court aaid, (9.576): “Something is said 
in the atguacat about the rule that a eourt of eyulty will nevar 
gaforge either ® penalty or a ferfeiturce, and that the ceorce 
in this case ie erronsous in thet 1¢ deelares the centreet for 
fsited, * * j* j+* £«‘The forfeitures had been daclared by the 
complainant and the contract sanded by bim, in strlet accordnace 
with ite terms, tefore the bill] wae filed, but Morgor having 
placed the contract on recerd it Wee a clowd on hig title, snd 
the B41) waa filed to romeve that cloud, In affording this 
VGlie?,it of course became secaasory for the court to detercine 
whether the constract *es 4t11l subsisting org not, and the 
effect of the decree was te find that 1¢ had been torminated 
im aegcordance with ite terms, by the sote of the partiges thane 
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selvea, and that it wae therefore mull ond void and a eloud 


upon the title. 9 


In the Leng cave a bill waa filed to remove a 
Glewd, and in disgeuseing the law which se now have under cone 
sideration, the court anid (p.377)2 “Counsel for plaintiff An 
errer further arrue that the result ef the dagress io thet « 
sourt of equity is lending ite sid te enferee « forfeiture of 
the $1000.90 earneut money. Undoubtedly, under the authorities, 
equity wili net declare or «nfsres a forfeiture where it ie 
haroh or inequitable to do so, (Zarg y, fteareon, 64 111, 110, 
end cited cases,) but 211 the sutherities recegnize that compe- 
tent partion may make & contract as te fonnitias and forfeitures, 
and that courts of squity, se “214 ag courte ef law, will rece 
nise the richte of the partige ae te ouch penGities or forfeitures, 
Hore a gourt of equity ia not wfercing 4 forfeiture, The dearee 
simply holds that the defendants ta error richtfuily deciarad « 
forfeiture under the sontracte.* The court then quotes from the 


Harper case, guprs, with approral. 


While the allegations of the original 6111 might 
tend to indicate that complainants had net ferfeited the lense 
but were then asking the court to de so, yot we think they Bad a 
fight to amend their bill and eLiminate these silerations, sad 
that they would be entitled to « dagree provided the leaas hod 
been terminated before the filing of the auit if the preot would 
werrant euch finding. And we think the proef claarly warranted 
the finding in the decree that the laase had boon forfeited prisr 
te the filing of the euit, 


Yor is there eny werit in the objection made to the 


meotice of default which wae served en the defendants. It is cone 


tended, ao we underetand it, that the notice ia ingufficient 
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because after actting up the defeulte 46 enya that cowplednante 
*propose"® to deoiare the term anded and te forfeit the lease, 
and that this is not a apscific statement thet the leage will 
bo terminated or is thereby termineted. The lease provided that 
90 dayea notice of default should be civen before 1% oeuld be 


declared terminated. Tt could not be terminated by « statanent 


in the netics baosuge the provision required a peried ef 20 days 
te elapse after the giving ef sush notice. During the #0 day 
period no attempt waa made by dsfendant te relieve himeslf of 
any of the defeulta mentioned, The netice wae in aceardance with 
the provisions of the lessa and was elearly sufficient, The 
finding ef the chancellor thab the cemplainents eu Nevembor 20, 
191k, reentered and te-poasenaed theneelyes ef the pramiges we 
think ta smply cuetained by the evidence, Sor ara wa of the 


@Sinion that the contention of the defencant to the effect that 


the complainants wrengtuliy obtained peagesaion of the pramiaes 


by securing the key from defendante’ agent, Kechler & Co., is 


@ustained by the svidenca. On the acntrary, «2 think the ewldease 


ig euch as to warrant the flading of the chancellor that the 
eeomplainante pveperily obtained possseaion ef the vramiaca. 


It is further contended that the court should bave 
granted the relief prayed for by the éefendiant Bertelme in hie 
erese-biil., The record dis¢icses that Bartelme wan « more dumoy 
for Emmen and that he had ne interes whatever in the preperty 
eacapt to hold the bare legal titie for Ehman. He did not at 
pear ot the trial, although he filed his anewer. Ehman appeared 
and testified but did not file an anawer the D111, He ene 
defaulted. He testified that he had given as @& conelderstion for 
the sesignnont of the Lease to Bartelme for himself equities te 


propertice the value of which ke placed at $43,006.00, but the 
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evidenss as to euch proporty ise very vague and uncertain, It 
wae only when Ehsan “oa testifying on the trial that he admitted 
for the first time that Bartclme #aa his dummy and held the 
title for him. 


After the lease was aagigned te Bartelme, Ehmon 
appeared’ ae a broker reprasenting Bartelme end damonda for pay 
ment of reat were repeatedly sade upen him, ..6 agent for Bartelme, 
aad it was only efter compisinants had escared the services of « 
lawyer and had wade repented demands thet the $1990.00 wae 
finally paid. Wo other payment was made. No tasen or auateoe 
gents were paid and in the joint su4 aeverei aneaeur filed by 
himeslf and Barteise he deniguw that there wore any defaults at 
that time, In the osnawer which Bartelme filed te the mupolhe 
mented biil, on which the case wont te trial, Eheon does not 
anewer ot 411 bat iad defanlted, and Bartelme, walle odmitting 
that the takxea, rent and attesncys' feces Bave not boon peid, 
Seniesa that thers ie any default, but on the contrary elsims 
that the complainants were indebted to him im a large sum, and 
then the prayer of his creawbill is that if there is an socoun ting 
ana he is found indsvted, ne will poy what ig due, Tt is wae 
alaputad that there were repeated defaults and no attemet te 
pay by oither of these defendants, and ac an éexouse it in seid 
that there wae « great depression at the time in question in 
the real setate markets snd im all matters on account ef the 
great *ar, Bat this did net relieves Bartsise and Ehoman from 
paying their rent or complying with the ethar previsions of the 
lease. It io perfxetiy soyarent that agither af theee parties 
intended te make any payment, but their hope was to Giapase of 


the lease te other partica, Upon * conezideration of the satire 


_— We are clearly of the opinion that thare were no equities 
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wile 
in fuvor of Khman or Bartelwe, end tae court could do nothing 
under the law tus diawiae Bartclme's croee-bili. 


Separate appesis have been prosecuted by tha defen 
damts Fred C. Thuan and Oscar C, Hagen, and a short record has 
been filed by each of them. By an order of court theee appenia 
have been takon on one brief filed on each egide, and we wil) 
@iepose ef them bers, It in aaid that the ¢@erge ig improper 
ag to Ehaan becouse thile he was named ae a aafondant im the 
anended and mapplemantal blil it contained ao allegation againat 
him except that notice of defeult wus aurved upon hing that he 
permitted «a default te be entered aguineat him believing that he 
Gould safely do 26; that the deeres comteina findings of fact 
against him “hich are mot buged wpen any elleratiesn of the bili 
in that it finde that Bartelee executed certain noter for the 
accommodation of Ehman and that Bartelme heidese the title for 
Ehmeanj; that FEheman naver exocnded any money at any tima in the 
tepair or reatoration of tna buliding and it is argued that none 
of these matters were in iswue at the trial. ¥e think the point 
is pot tenable. The testimony of Ehmnin himself digsleses for 
the first tine that the lease wag held by Bartelue as « dummy 
for him, and it ia undisputed that Bartelss never put any money 
into the preperty and that the notes he sxecented which were 
plased eith Greenebaum's Gank for Fnwan's benefit were without 
goneideration. It #as further necessary under the evidence to 
ahew that Ehman newer @upended any money in the rerair or 
restoration of the building. 


Nor do we think thera is ony merit im the contention 
made on behalf of Hagen, We assigned the iaase te Bartelme and 
Wag liable en the ecovenante of the lease aa lene as it wae in 


ferce and effest, and it is argued that the record diccleses that 


a euit at law had been inetituted against Hagen for the recovery 
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of rent, and im the event of resovery he would be held responsible 
for the default of Bartelme and has ng meses to protect himself; 
that the only protcotion ha weuld have would be the leasehold 
itself, and that if it wre declared forfeited, 1% sould work a 
great injustice to hin. It is further contended that if the 
prayer of the crose-bili is granted end the leage held te be in 
force and effect. thea if Hagen ia required to pay any ameunt 
that may be found dus, he may have hie righte ageinet Barteine 
On the lezsgehold. It is nieo argued that the deores found that 
Hagen remained and Fwasg at41i and ie lisble upon the covensnts, 
prenioag and agreements contained in the lesge"; that thic was 
an improper finding in « bili to rewove « cloud, no ouch iesue 
being before the court. The deorse further provided that it 
aheuld not "prejudice the richte or defenaca of any defendant 
hereto im any precesdings er actiens at law or in equity new 
pending of heresfter institutes by complisinanta aeainat any 
defendant herete.” We think the findinga ware unnecsesary and 
in wiew of the finding lawt quoted. 
may be diarecarded/ Moreover, Aegen (Lled » disclaimed and 
eonsentad that « deors: be entered se prayed for in the agended 
bili. 


Under the terme of the leage and the aaeicnmente, 
Hagen micht be held Miatle for the rent until the leawe sae tere 
minated., The deeree dese not affeet hie interests in any ree 
pset eo far as ony Gefenoe he may meke te any action that say be 
broucht againat him le comecrned, Thia io shown by aA exereas 


eFovision ef the decrees itself/ There in no merit im the point. 


fhe deerevs of the Cirouit Court of Cook County is 
affirmed, . 
APFIRMPT 
THOMSON, P.J, and TAYLOR, J. concur, 
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OLIVE APAMA JOHNSTON, of o., 
fAppelieces, 
\ Appeal from 
\ “vie 
\ Circuit Court, 
DONNEL OAYE CONPANT/ et al., 
\ ; Ceok County. 
——— 2? 
On Appoadl of ORQAR C. BACEN, oe a ae 
\ f Appellant. 7°” | f y 
% d ww a ‘ { | 
 _ 


‘ME, JUSTICE Of CONNOR delivered the opiaton 


ef the gourt. 


What we have geaid in the opinion this day filed 
in the ase of Olive Adamy dehneton, 24.ek. ¥, Lonsol Save 
Ge., 26 Append of Bartelme, Gen, Bo. 87560, diapouns of 


thie ¢ase, and the decree of the Cireuit Court ef Cook County 


is, therefore, affirmed. 


AYFIRMED, 


THOMSON, P.J. amd TAYLOR, J. cancur. 
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we. JUSTICE O'CONNOF delivered the opinion 


ef the eourt. 


¥hat we have gaid in the opinion this dey filed 
in the case of Qlive Adame Jobmaten, st 21. vy. Douned Sato 
fo, 88 al., om apoeel of Bartelme, Gen, No. 87562, diepeses 


of this oace, and the deerde of the Sireait Court of Cook 


County, therefore, ia affirmed, 
AVFIRMED. 


THOMSON, F.d. and TAYLOR, d. soaomr, 


Appeliant, 6) OQ >. ck eee 
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LRONA BOLDUAN, ® minor, by 
AMANDA ROLDUAN, her next friend, 


Appellee, 
ACPRAL PROM 


v. CERGUIT GOURT, 
\ cook ooumTy. 
JOHN H. LAtsis, | 

4 : 
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\ Apwellant. ) 
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WR. JUSTICS O'CONNOR delivered the opigion of 


the court. 


Plaintiff, a miner, by her next friend, brought 
mit agninet the dofendant to recover damages cloiming 
thet he hed suffered water to reseain apen the floor of a 
store conducted by him, whieh rendered the floor elippery 
and by reason of which piaintiff slipeed snd fell fracture 
ing the filmlea ond tibia of her rlent leg above the ankle. 
There was x verdict and judgment in her faver for $4,000.00, 


t® reverse which the defendant prosetuten this appeal. 


The material facts in the case arenot in dispute. 
They are as fwoliowe: plaintiff, a miner of sabeut fourteen 
and on@ehalf years of age at the time in question, lived 
in Oak Park, and on the morning of Hareh 25, 1919, while on 
her way to high school entered defendant's place of busie 
ners, which was located at the northeast serner of Harlem 
avenue and iadisen street, Ont Park, to wurchace a etiock 
of gum; that, sfter she mace the purchase, she turned to 
leave the store, and, in deing #@, slipped and fell breske 
ing the two boner of her leg. She war tekken to her home 
in » police embulance and afterwards resoved te a honpital 


where the fracture was reduced. There apoenrs to have been 
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a good union of the bones, although ehe stil) felt some 
effects of the injury at the time of the trial, February 1, 
1941. The ¢videnece further shows that the store fronted 
about 25 feet on Madison, an east ond wert aetreet, and 

about 75 feet on Harles avenue. he Kadison street front 
was of plate glase, and the door in the corner was alm of 
glass, and om the weet side facing Harlem avenue there wae 
plate glass extending from the door north a dietanee of 
about 20 feet, A short distance from the door and near the 
weet wall wae a cigar enee, immediately adjoining this on 

the north wae «a dandy counter, while near the east wall war 

& soda fountain. in the rear port of the stere were tables 
and chairs for the uee ef defendent's patrons. The floor was 
covered with new linoleum. About 7:45 e'sleck in the morn. 
ing of the day in question two police officers wheee duties 
required them to be in theneiahberheod of defendant's rtore 
went inte the store and talked with defendent, se ene their 
custom. At that time defendant was engaged in mopping the 
fleor, fer which purpoee he used a bucket, to which was 
attached a wringer, «nd an ordinary mop. He begen near the 
door and would mop a section five or six feet square at a 
time and dry it with the mop, {his process was sontinued unbil 
he was more then 25 feet fron the front of the stere. At this 
time, vkich was about five minutes after aight, plaintiff, on 
her way to the Omk Park High fehool, tame into the «tore and 
asked defendant for a etic of gum, ehich was civen to her at 
the eandy counter nerth of the cigar case, che then tarned 
and wae preeceding toward the doer and, when she was four or 
five feet from it, she slipped and fell, Ghe screamed and seid 
that she had broken her leg, The officors assisted her te a 
chair and then called the pelice ambulance and took her to 
her home. 
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The testimony shows without contradiction that the 
fromt part of the floor ef the store extending back for more 
than 25 fect had been serubbed and dried with the mop; that 


there wes ne water upon it but thet it was damp. 


Plaintiff tentified that when she ename into the 
atere and ag she was leaving the store she did not look at 
the fleer. And counsel for defendant argues from thie that 
plaintiff was guilty of contributory negligence and, therefore, 
the court should have directed a verdict for defendant. With 
thie contention we cannot agree. Under the eircumptances 
disclored, the store ware open for business snd there Was no 
eecasion for plaintiff to leok at the floor, We think it 
Clear that it cannot be said that she wae guilty of contribue 


tory negligence as a matter of low or as a matter of fact. 


Gemplieint if sleo made thet the seurt admitted over 
defendant's ebjeetion improper evidence en hehslf of pleine 
tiff in that counsel for plaintiff was permitted to croase 
examine his own witness, Officer Piller, The witness admitted 
he had changed hie mind in some respects, and we think there 
was no errer on the part of the court in permitting counsel 
fer plaintiff to oxamine the witnere as he did. Nor was there 
any error in the admission of the testimony of the physician 
who attended plaintiff in reducing the fracture. it is obvious 
that the stitending physician was the one cest competent te dese 
eribe plaintiff's injuries te the jury. Neither is there any 
merit in defendant's objection to the testimony ef the wite 
nese, Ure, Selita. Officer KoAlear, whe wae in the store at 
the time plaintiff was injured, and who, with Officer Miller, 
took plmintiff te her home, teotified for the defendant. In 


the performance of his duties he wae frequently required te 
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pase defendant's store and on mamerous cecsagione went in and 
talked with defendant. Tsunsel for plaintiff wae endeavoring 
to show thai this offiarr wae friendly to defendant and that 
his testimony might, therefore, be binsed in defendant's favor. 
After thie witness testified that the floar was dry after 
hevying been mopped, he was asked on srovseaxanination whetner 
he had not eald at the time he teck plaintiff home immediately 
efter she was injured that the floor of the store was “aw #lick 
as glags.* This he denied and afterwards in rebutial defende 
ant called dre. Seitz, who was at gleintiff's home when plaine 
tiff wae brought in hy tha offiecra, enc whe testified that 
Officer SadAlear made that ateaterent. Countel for defendant 

in Sie opening brief argues that thie wae impreper an it wes 
met part of the res gestae. Counsel for sleintiff admit that 
this was not pari of the res gestae, wut thet the evidence wee 
proper as it tended to shew thei the witness hed wade etatenents 
econtradietory to hie testimony in ceurt. Gouncel for defende 
ant now argues in bie yeyhy/taot his wae improper because it 
was gone inte om aroeeeexeminatian, The contention ef the 
dafendant is not erogerly befora us, On the triel the ebjece 
tien wee but cenernl. fo ressens were pointed cut, nor wee it 
there contended that the testimeny of fre. Seita wae not part 
ef the res geetae, nor wee the other sontention there made. It 
is elementary that an sbjeetion candet be raised fer the firet 
time im thie court, but in any event the point is without merit, 
it was clearly competent fer pleintiff to show if she could 
that the wlinese had made contradictory statements as te the 
sendition ef the floor, 


Nor do we think that it can be said that the judg-ent 


ie excessive, The damages awarded may be larger then would 
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have deen sustained a fer years ago. On the question of the 
anount the earlier decisions of this State are of little 
ascistance, We cannot be unmindful of the fact that the money 
value of life ond hbenlth in appreciating and the surchowing 
power of money depreciating during resent years. Posch v. 

S, Bys. Go., 221 i111. Ap). B41; BeFillippd v. Spring Vali 
Soak Co., 202 111, App. 61; Belohery v. gpinlan, 210 Lil. Ape 
S21; Girdzue v. Yan Etten, 211 iil. Ay. 553. 


The defendant contends thet the eourt erred in fmile 
ing to direst a verdict in its favor at the alone ef sll the 
evidence because the evidence shown that the defendant wee not 
quailty of any negligence as a matter of law, Where a mation 
for a perenptory instruction in made by the defendant, if the 
eourt is of the opigien that in case a verdiet is returned 
for the glaintiff it must be set acide for want of any evidenee 
in the record to weetsin it, a verdict ahould he directed. 
Libby, MoNeili & Libty v. Sook, 222 111, 406. The genersi 
rule in that whether the defendant in guilty of negligence is 
@ question of fact for the jury, bat when the facte are admitted 
and all reasonable minds would agree that the defendant was not 
guilty of negiigence, the question is one af lew for the eourt. 
Hewes v. 2. & Boks. H, So., B17 113. 500; Austin ve. Public 
Service Co. 299 Ill. 112. Oefendent in the conduct of his 
store wae, under the law, required to exersiee reaeenable care 
for the safety of his customers, Frost v. EcCarthy, 200 Mame. 
445; Buckingham v. Jisher, 70 i11. 141. Under the evidences in 
this case we think that all reasenable minds would reach the 
conclusion that defendent wae not guilty of any negligence in 
mopping the floor ef hie store, There was no water « thatis 
in such a quantity as would be visible <« on the floor where 


Plaintiff wae injured. It hed been mopped and dried in the 
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ordinary manner. ‘ihe fleor was only damp. in these circume 
atances We are of the opinion that whether the defendant was 
guilty of any negligence was a question of law for the court, 
and that he should have directed a verdict for the defendant 
because the evidence fnile to show that the defendont did 
not conduct his etore with that degree of care required by 


law. 


Under these circumetances the judgment of the Cireuit 


Court of Teok Tounty ie revereed, 


REVERSED. 


THOMUOM, F.J. AND TAYLQA, J. CONCUR, 
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) #GAL WROM 
. BUPRALOA GOURT, 


Ve 
COOKE COUNTY. 


BR. JUSTIC’ YAYIGHR delivered the opinion of 


the caurt. 


fhie is an appeal from a judgment of $4,060.00 entered 
in the Superior Gourt of Cask County againet the defendant, the 
Shenand@ah Auto Livery @o., on account of pergonal injuries 
which it is slmimed were sustained by the plaintiff, Stanley 
Sobas, en July 4, 1915, as a result of a collision between an 
eutomobile driven by one of the defendunt's servants and s 


motor cycle whieh ware being ridden by the claintiff. 


The declaration songiets of three counts, The firet 
count eharges general segligensce; the sesend count, reckless 
Speed; and the third count, a failure te blow a horn or give 
warning. The d¢fendent filed a plea of the general irsoues 
plea of non-ownership and a ples of the “tatute of limitations, 
The last two pleas were waived on the trial. 


The theory of the defendant is thet es a funeral 
procersicn was going south erossing the intersection, the 
plaintiff drove hie uetoreyele at an entenvive rate of epeed 
into the intersection, undertaking to orgen between the firet 
and sesend autemobiles of the funeral preceerion, and threugh 


his earelereners and as a result of the speed at which he was 
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@oing had to swerve to the sauth and, then, being unable te 
get safely serose, collided with the eutemobile end in cone 
sequence wae injured, and thet st the time in quention the 


driver ef the automobile wan in the exercise of care, 


On the other hand, it is the theory of the plaintiff 
that he wan earefully driving hie motercyele, at » low rate 
of epeed, into the intersection, but owing to the exernsive 
speed of the automobile, he wes uneble te get serosse and had 
to swerve to the south and then near the central point of the 
intersection was vetruck by the defendant's automobile, and, 


8 & result, seriously injured. 


The plaintiff was born in Foland. At the tine of the 
o¢liision, July 4, 1915, he wae ninetoen yeare of age and had 
lived at 717 Ssuth Harrison Street, Chisege for seven yeare, 
His oecupation wax that of mmehiniste and his wages were $9.60 


a week. He gpoke English very brokenly. 


The eollision occurred near the aentral point of the 
interseetion ef Crawford and Grand evenues, Chicove. Trawford 
avenue rune north snd eouth and Grand averue rune northwest 
end s@uthemat crossing Crawford avenue ot an angle af abeut 
sixty degrees, There are double strect ear tracks on both 


etreeta, 


The aGefeniant is in the moter livery business and 
om the day of the collision had furnished about ten sautemobilesr 
for a funeral. ihe funeral procession was going eouth on Crawe 
ford avenue on ite way to the Forest Home Cemetery; theke were 
three autowoblles in front of the hearse; the eoliigion eccurred 
between the second sutomebile of the precession and the motor 


eycle on which the olmintiff wae riding. 
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Sobas, the plaintiff, who had experience riding a 
motor eyele for about five montha, on tho day in question, 
on ai indian motor oycle, left his home at 1626 West iimren 
street at about 12:45 P.i. to yo to Cragin. He teatified 
that he rode west on Grand avenue between the etreet car track 
and the north curb etene, «bout a foot from the etreet aur 
track; that as he approached Grawford avenue one automobile 
had eroesed Grand avenue; that he dic not see the hearse, nor 
any etrest care geing north or south on Srawford avenue; that, 
at the time, be was riding Sis »oter syele sheut cix or seven 
miles an hour; that whem he got to the east sidewalk of Trawe 
ford avenue he wae going ctraight ahead; that first he looked 
south, and then he looked nerth and, when Looking north, ane 
the automobile in question about 60 be 65 feet away from him; 
that the autemobile was about op osite the middle of ihe power 
house, which ateed fox the noxvthwest corner of the intersection, 
and was in the weet atreet car track going fast; thet as he 
reached Crawford avemam he was going about 6 or 7 miles an 
hour. in one plese he says when he firet eaw the automobile 
he was about ten er fiftean feet from the slaee in the etrest 
where he wee struek by the suotmebile, Through on interpreter 
the witners testified, “I was geing etraight on Grand avenue 
and ae i seen the automobile about te hit se, traveling fnet, 
I tried to dodge it ond then I wae in the middle of the atreet 
and thrown on Crawford.” He testified further that «hen he 
reached Crawford aveme, he wan between the weetbound track 
on Grend avenue and the north curb; that his moter eyole at the 
time of the collision was headed went; that the back wheel of 
the muetersyele and the sutomebile collided, He further mays 
that it was the bumper of the automobile that eollided with 
his setoreycle; that the bumper hit him and threw him sbout 
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aix or ceven feet over on the went side of the autemebile and 
landed him on Grand awenue nes? the southwest corner, At the 
time of the collision he had on leather leggings and leather 
shees. After being struck he was taken in en ambulance to 
St. Ann's HMoppital at 48th end Thomas etreete., Subsequently 
hie leg war amputated, ile further tentified, that the autee - 


mobile in question gave no warning of any kind. 


On erogseexamination he testified that the fastest 
he ever rede that antereycle was ten to twelve miles an hour; 
that it was a second hand muchine whieh he bought for $45.00; 
that when going ten siles an hour he could stoy in ten or fife 
teen feet; that when going six or seven miles an hour he opuld 
vip toa six to eight feet; that when he got to the sorner 
of Crawferd and Grand avenues he wae going sbout four er five 
miles an hour and wae going at that rate when he started te 
erogs; thet when he wae hit he was going shout five or six miles 
an hour; that when he firet ssw the sutesobile which hit him 
it was about fiftyefive te sixty feet away and he wae opposite 
the corner by the bill »aard. 


On further coresseexaminmation, through an interpreter, 
when askec why be did not put om the brakes to stop bis ootere 
oyele when he saw the sutompbile fiftyefive or sixty feet away, 
he ansrered, “It was too late to put on the brakes then, bee 
enuce If i put on the brakes he wae geing so fast he wouid kill 
me on the spet, and i wanted te turn off on the side « little 
te give him « chance to pass ma.* He further teetified that 
when he entered Crawford avenue he lowked south firsts; that 
after leoking south he then, when the autemebile that hit him 
was shout eixtyefive feet away, locked marth. When asked further 
whether it #as then teo late for him te etep in order te avoid 
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getting on the nouthbound treck om Crawford he anewered, *It 
was too late then he wae farther than 1 waes i thougnt 1 wae 
going to pare aeross firet, before he would.® He also etated 
that he dodged to the s@uth when he sow he was going to ot 
hits thet he did so to give the automobile more room in which 
to mine bims that he wae about getting through when hie oachine 
wae hit in the rear; thet, when he aterted t dedge, the autee 
mobile war about ten or twelve foet away. ds to exactly where 
he was and juet where his snotereyole wee struck, he textified 
that the autecobile wae running eo uti in the southbound car 
track on Crewford avenue and that the frent wheel af hie motore 
oyele war beyond the weat track on Crawferd avenue, his rear 
wheel being on the track. iim saya he wee threwn about six er 
seven feet weet from the aatemobile end skidded along on his 
elbows snd wriets from five te seven feet; thet bis leg was 
broken before he etruck the pavement. He sleo further teste 
fied that he wan trying te,and probably did, inerease bis 
speed, so as to avoid being struck, On redirect examination 
the plaintiff teetified that the autemobile that eollided with 


him woe traveling from twenty-five to thirty miles an hour, 


One Hanket, a witness for the plaintiff, «= farmer 
about twenty-five years of age, whose evidcnae wae introduced 
by means of m deposition, stated that he saw the motoreyele 
6° west on Grand avenue et the rate ef ebout five miles per 
hour; that his attention wae called to it beesuse it was une 
usual to see a uotoreyole going five miles an hour on Grand 
avenu@; that ot the time of the soliisien Lt was going at 
approximately five miles an hours; that it wae then north of 
the center of Grand avenues; that immediately after the collige 
ion the motorcycle wen lying close to the southweet eorner at 


Grand avenue and Crawford avemeé, the autewebile being east of 
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it; that he wew the plaintiff's foot was eaught in the front 
wheel of the automobile, and he wae torm from hig motorcyele 

and dragged along southward with the autoxohile for a few Seat"; 
that be did not know at what speed tue autenebile wae travele 
inge 


Gn erosseexamination, he stated that he wme wal king 
on the south side of Grand avenue going northwest and war back 
of the merotoyole; that it wae the slownese with which it was 
driven that attracted his attention; that he prebably walked 
ten feet from the time the metercycle wae abreast of him until 
the coliirion which took place north of the center Line of 
Grand avenue, He further gaye that just before the eoliision 
the motorcycle ehanged ite direction, turning slightly to the 
south, going about ten fert from the criginel direetion, northe 
weet; also, that the automobile esught the motercyele at the 
front of the wheel and that the plaintiff was thrown over the 
hood, acrose the front ef the Limousine on to the pavement; 
that it seemed as though he shet direstly from the left front 


wheel of the limcusine. 


Hanket ways he wae 130 feet (east) from the nearest 
gurb of Grawferd avemme when the ocoliiwion oesurreds that he, 
himself, traveled ten feet from the time the metoreyele came 
ebreast of him end until the collision gesurred; that he was 
walking about two milee an hour; that during that time the 
motorcyole traveled about 160 feet; thathe deca not knew 
exactly how fret he was going; that he was just about moving; 
that he might have traveled twenty feet; that the rate Of speed 
et which the motoreycle was going wee impreesed on his mind 
more than anything else, 


Vive occurrence witnesres, Skwarek, Brooks, Huber 
® 
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Thomas end Libel, teetified for the defendant, 


The evidences ef Gkwarek is that be wan in the second 
gutomoblle from the frent of the funeral procession, sitting 
in the front seat on the left bend side; thet when he first 
saw the motereycle it wae about fifty feet or oo from the @nat 
curb Line of Crawferd avenue on Grand evenue@; that when the 
sutomobile in which he was, was *eboat even with the north 
eurb line et the sidewalk*, mewning the eorth curb line of 
Grand avenue, thet the motereyeole wee then geing shout 26 
miles an hour, which epesd wae increased ae if want on; that 
the antemobile in which he wae, was from 25 to WM feat north 
of ths nutemoebile ahead of it; that when the autemebile in 
which he was riding hea ereseed ons of the cer traske in 
Grand averme, the sellisien eceurred; that the plaintiff did 
not ride straignt but tried to thenge when he was just going 
te the gay traeks on Grand avenue to crare Urawferd and turned 
at ap angle toward the south; that the driver of the sutemobile 
turned to the west, put ihe brak<«» @n and etepped the automobile 
in about five or wix feet; thst the sutomebile wae traveling 
slowly whom he, the witness, first saw the eoteroyele; that it 
was going fran 8 te 10 miles an hear; that the celiidsion seourred 
om the left hend side in front of the sar; thatthe plaintiff wae 
knocked off the motorcycle over tewsrde th: weet curb of Crewe 
ford avenue; that when it wae over he, the plaintiff, wae jying 
near the southweet corner of the intersection about 10 fret 
froa the right front wheel of the autemebile; thet jucet before 
the aceident, when about 8 feet from the automobile the elaine 
tiff bad s satehel im hie right hand which he threw away. On 
Cre seeexaminetion he stated that he wus met sitiing with the 
aviver but behind him on tie left hand side of the cary that 


there was somebody aitting with the driver; that et the tdme he 
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firet saw the motorcycle the front end of the suteomobile was 
about even with the north sidewalk at Grand avenue; that the 
point where the collision occurred was about at the intersection 
of the four street car trucks; that the distance from the gidee 
walk to the point where the collision ocourred wom about 28 
feet; thet the plaintiff traveled about 290 feet from the time 
he firet saw him up to the time of the oollision; thet while the 
automobile was traveling &26 or 30 feet the metoreyele traveled 
100 feet; thet the automobile wae going about ten miles an 

hour; that the automobile wae going pouth on the weet trask ond 
ptayed in tho ear track until near the center when the driver 
turned it to the wert; thet the automobile was pointed in a 
southweeterly dizreetion when it struck the motereycles that the 
mutomoble went about 4 or & frat befare it come tw a atopy that 
At slackened its epeed before it atruck; that «i the time it 
etruck the motorcycle Lt was going between 6 and 7 miles an 
hour; that the plaintiff «8 going about 30 miles an hour at the 


time af the enllisicn. 


fhe witness Brooks teetified to the effect thet at the 
time in question he war etonding on the southeast corer ef the 
intersection; thet he firet enw the plaintiff shout 360 feet 
east of Crawford avenue; that as he approached the intersection 
the motorayele was going about gO or 25 miler an hour, being 
Griven between the weathound track and the north curb on Grand 
eveme; that when the plaintiff resehed Crawferd avenue he turned 
slightly to the south of the vesthound track on Grend AVeNnRe; 
shat when the sctorsycle was ebo.t 59 fent enst of the ourb on 
Crawford avenue the sutonobile was about on the north eurb line 
of Grand avenue; inat the collision tock plage about the eenter 
of the intersection; that the automobile wae traveling between 


the track end the aurbj thatthe collision occurred between the 
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bumper and the front azle of the automobiie on the left hand 
ride with the «etoreyele. On eroeseoxomination he stated that 
at the time he was standing on the aurb at Crawford avenue about 
15 feet south of Grand avenue; that the aollision eecurred 
slightly weet of the center of the interesetion of the tw 
avemes; that st the time of the collision the automobile was 
hended about etraight south; that he did sot motion there was 
& swerve ta the west befors striking “me soteregyele. The Wi te 
nese was chown a typewritten paper whieh he hac filled gut, in 
which he bad written, in anewer te the question, "About how 
many miles an hour?* the answer “25 miles", meaning the autee 


mobile. 


the evidence of the witnees Suber, on employee of a 
etorege company, ix t¢ the effect thet Ae ware in the come car 


with Ckwarek; that Skwarek eae sitting in front anc he was site 


ting in the rear eest; that there wee one sutomobile #20 te 20 feat 


ahead ef the cne he was inj that when he neared the intersection 
he heard the horn of the automobile ahead; thet at that time 
the automebile he wae in wan about 15 to 20 feat fron Grand 
avemme; thet be looked mt snd sew the motoroyele coming; that 
the matercycle war about 80 to 60 feet emat of ike curd Line 
of Grawford avenue; that at that time the front wheel of the 
autem@ebile had reached the first gar track; thet the motoreycle 
Wao going from 20 to 25 miles ean hour and the auteaebile before 
they got to the stre-t aar track abowt the same and when the 
horn blew it wae beteem 6 and 16 miles an hour; that he leaned 
out but could not see exmetly whet haggened when the eoliisicn 
occurred; that when the metereyele get within 6 to 10 feet of 
the automobile the sutomebile mad> = turm to the right and wee 
dust about coming to step when the esliision teck plese, that 


the automobile went en about four or five feet after the ole 
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lision; that when he got ont he exw the motoreyele al) 

twiuted and bent sticking between the front wheel and the 
front bomper. On crore examination he testified that before 
the horn sounded it wear going 20 to 45 milee an hours that 
when the horn sounded it began to slow down; that that was 
when they were going inte Grand avenue; that when the front 
wheelg of the auttemebile had just about reached the street 

gar tranke the no terayele was between 109 and 20 (eet east 

of tie automobile; that the collision oceurrea in the center 
of the intersection of the four tracks; thai when the autoe 
mobile got to the north line af Grand avenue going mouth it 
was then going fren 6 to 160 miles an Reury that at the time 
of the eoliision the car we alawst stopped; thet theres were 
three petple beside the driver sitting in front ef thems that 
there were six pessengery eside the driver in the autemobile. 
The evidence of Thomas, a sood worker, «ho wae sitting in the 
rear seat on the right hend side ef the mitemebile in quese 
tion, is tm the affect thet when the gutomg@bile get te the 
north curb of Grand avenue the moterayele wes abeut 26 to 30 
feet enst of the Crawford nvenue ¢reesing “in the middle of 
the track between the twe raile"; that eas the glaintiff came 
on Ae increased nie speed; that he did not eome giraight tee 
wards the automobile mit when he wan sbout 16 feet away turned 
to the gouth and the driver of the autewobile dsereased the apeed 
of his car; thet at the time the automobile started acress 
erand avenue it wee going from 8 to 10 wilee an bouts thet the 
autemobile did net keep on going etraight vat eurved weet te 
the right; that the automobile went about @ fest after the cole 
Lisiog; that the esllision was between the eotercyele end the 
left front wheel and the bumper of the Sutonebile; thet when 


it wee over the ustereyele wee under the Front of the autemebile 
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between the axle and the bumper, 

On creope-oxanination he stated that two men gat in 
the seat with him at ble left and three men in the sent in 
front of Kim ana the driver in the frent eat alone; that he 
heard the whistle of the firet automobile blowing; that he 
watshed the speedometer up to the time the whistle blew; that 
there was a partition between the driver and the othere in 
the autoxobile but that gid not prevent him from sewing the 
Bpecdometer; that when thewhistle blew on the first sutemsbile 
his automebile wae shout 10 er 12 feet north of Grand avenues 
that the gleintiff turmed first eouth and turned nerth se 
that when he wen ctruck he wag headed in « sorthweeterly dire 
eetion; that the saollision eseurred im the middle of the 


traak. 


The evidense of the whitaecs Ly pal ie te the effect 
that he ie the president ef the defendant geapany, and dreve 
the automobile in question; that the procession sensi sted 
of four limousines, ® hearse and shout six open care; that 
as he arrived st the north curb of Grand avenue he was drive 
ing sbout 6 to 8 miles an hours thet 44 was then he firet 
eaw the plaintiff 35 to 56 faet exnet of the cust line on 
Crawford avenue traveling in about the qenter ef the weet 
bound sar track and going at the rate of shout 30 miles an 
hour; that, at tne time, the pliaintif’ had » "grip" either 
om the handlebar or in hie hands thet he varied eanewhat from 
® straight line, aeaiut 2 or 3 feet ench way; that the firet 
sutemebile was already at the routh line ef the eastbound ear 
tracks on Grand aveme end he was about 15 feet vagk; that 


when hie automobile arrived at the first track on Grand avee 


mae, the plaintiff was abot 15 feet from him; that he, the 
witness, then, st thet time, put on the brakee and began te 
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glow up; that the plaintiff turned to the left when he got 
Clewe to bie and he turned Bie sutomeblle w the right. Hin 
testimony is ae follows; "Just as seon aa I sould pat the 
brakes on i did, becuuse [| seen we were going to Bit when 1 
eeen him turn to the left." He further tentified that the 
aoliieion took place between the Motor cycle and the left front 
wheel and wumperg that the plaintiff was thrown about 6 feet 
"eff te the right of swe in frent of the moghing,* having been 


threwn clear acress the machine over on to the right eide,. 


On sréaseexatination he etated that it wae preetice 
ally a new Cunninghas muotaebile whieh he war driving ound that 
he was himself a little under 19 years of aue; thet it wee « 
left hand drive and that there wae a man sitting with him 
om the front seat; that the eutenebile normally accomodated 
#ix passengers; that at th« time in quertion he uaed the 
emergency snd the foot brake beth; that they were in good 
@ongition and would stoy a car within 4 ar 5 feet: thet. hescould 
atop 1b within 10 feet when going 10 suiles an heurg that the 
motorcycle made s great deal of noise ac it traveled and that 
is seened to him “he was ooming pretty fagt."3 thai at the time 
the front end of the wutomobile reached the etreet car track 
in Grand avenue the plaintiff me then abeut LS feet ennt of 
the curb line af Crawford avenue; that the collision escurred 
ata point «= little te the west of the center of the intere 
section; that up to the time when the motoreyelea was within 
5 or 10 feet of the piace af the gollision he drave the sutoe 
mobile in tho street oar treeg; that he then turmed to the weet 
and got both the front wheels out of the street car track; 
thet it weemed ae though the plaintiff imereaned hie speed 
When within 20 feet of the automobile; that he seemed to imve 


& @aail grip in his hand or en the handlebar and as though the 
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plaintiff was trying to valance it as he wae coming along; 
that the autemobile struck the front wheel of the motorcycle 
and that at thet time the automebile was facing about eouthe 
weet; that the sotereycle came in contact with the bumper on 
the inside it was not the left wheel ef hie car whieh eellided 
with the motorcyeles that the bumper ie « straight line exe 
@epting et the ende where it turns in tewerds the tires; thet 
the front end of the enr hed not pemeed the eouth track of 


Grand aveme when it came to a ntep. 


The plaintiff being recalled in rebuttal testified 
that st the time in question he hed neither hendbag or package 
with him. 


On June 16, 1921, after being instructed by the 
trial judge, ine dune brought in & verdict ic fuvor of the 
plaintiff in the eum of $4,000.00, Judgment wee entered 
thereon. 


The situstion was a complex one, unc the plaintiff, 
whe testified, partly in Sngiish and pertly threugh am intere 
preter, washandicapped sowewhat im Ais ability to vre#ent @ 
Glenr statement of the fasts, Such a collision end the ime 
mediately preeeding important movements ef motereyele and 
automobile transpire with such speed that ities difficult 
even for the most eslert and observing minds to visualize and 
renember all the essential details s0 as to be able theree 
after to portray in exact werde just whet teok place und ese 
pecially when colled ae witnesses after the lapse of censidere 
able time, as in this case, over five and a half years. It 
ie the law, however, that in such a cage ag thie, the plaine 
taff must show offirmatively sy sufficient evidence that he 


war in the exereise of ordinary care and that the defendant 
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wan not. Hie undertaking ir to make out a onse by evidence 
ani hie laek ef ability aceurntely to deseribe and make hime 
self, clearly understood, give rise to ne promumptiona in 


his favor. 


On the face of the record, the deminant question 
seems to be, was the plaintiff, at the time, in the exere 
elise ef ordinary care? He says he leoked south end looked 
north and when looking north he sew the automobile 80 to 55 
feet away from him, «nd, further, that it wore about oppewite 
the middle of the power house, which, according to mensuree 
ments thet were introduced, would place the autemebile 130 
feet north of the north Line of Grand avenue ar it erences 
Grewferd averme, Lt may be that, if, when the plaintiff, 
going 6 or 7 miles an hour, arrived st the exet Line of 
Crawford avenue, the attomebile wae either §0 te 35 feet 
north ef Grand avenue of 134 feet north ef Grand avenue - 
the plaintiff testified ta beth distances « he would be 
justified in going on end concluding that with ordinary care 
he eould safely pare through the interesetion ahesd of the 
Sutomeblie. He stated, hovrever, thet a6 he approached 
Crawford avenue the first sutemebile ked already erosred 
Grand severe, and the evidence shows thet thet automebile, 
aecerding to the teetimeny of Skwarek, Brooke, Snher, Thomas 
and Libal, war not over, at the moat, 30 feet shead of the 
sutemebile with which the plaintiff aoliided, The evidence, 
quite overwhelmingly, suggerte thet when the sleintiff arrived 
at the east iine of ‘Crawford aveme the automobile in cuete 
tien waz much nearer then the plaintiff intimated. Nanket, 
the plaintiff's only oeceurrence witnere, does not state 
vhere the qutemobile wan at that times thet may be owing, 


however, to the faet that Hanket war, at the time of the cole 
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lision, 130 feet east of the enet curb line of Crawford 
avenue. Thomas seye thet when the automobile arrived at 

the north curb of Grand avenue the olaintiff wae 25 to 30 
feet east of Crawford avenue, Libal says that, at that 

time, the plaintiff woe 36 te 50 feet eset of ihe curb line 
of Crawford avenue, Hrooke mays that the sutenohile was 
about on the wvarth/iine oft Grend avermme when the motoreyole 
was nbout 86 feet eat of the curb Line of Orawford aveme. 
Wuber says thet when the automobile neared the intersection 
and wae abort 20 feet from the north Lines of Grand avenue 

or from the track in Grand avenue, the motercyele was from 
20 te 86 feet east of tho eurb Line of Crawford avenue. 

Bo, it would seem that the evidenss, quite overwhelmingly, 

is to the effeet that the autouebile reached the intersection 
before the plaintiff. Further, the slainiiff states that 

the automobile in question war traveling from “65 to 30 milen 
and hour and that he, himself, wae gaing from 5 te 6 miles 

an hour. Hanket deos sot give the eperd of tne automobile 
but says that the sleaintiff wae traveling at shout 6 miles 
and hour; being, however, 130 feot, ae he says, genet of 
Crawford svenue at the tice ke wade bie observation, hie 
judgment as to the aperd of the wo torey cle would not be the 
best. Thomas seaye the automobile war coing frow & te 10 
miles en hour, Libal, thet the automobile ene going from 6 
te 8 miles an hour and thet the motereyele war “coming pretty 
fast.* Skwarek says the autowobile was going frem & te 10 
miles an hour and that the sotereycle was going about 25 miles 
am hour, and that am the plaintiff went on *he gave her wore 
wpeed.* Brooke stated that tine eutone bile was going about 15 
miles an hour and that the motercy elie was going about 20 te 
45 miies an hour. From the foregoing it appears that the evie 








wih Am 


’ We *, i! 
ae as My = sch a. ne 
Bt ea Spite ER, bee ae fi 





Dutwar® te, 9626 dyme gene, ada to ane took obs. 903 ee a 


4a weriize sdidemoran ag? ya takd ae. memes pmo 
es o) GR nav Tlitsial: sit saneve hoes Yo dime decom oat 
sass da a facts wae Lad 85 ebuniere. macsiapin nad te vial sical 
ekli dite ats Ye sane deat oe sh ah aon “Rudder ere mise 
“eon ofivenetue pal entd wean ‘nao wae oxoten 29 





digou. RMU ae aa ae Pdrsie 








Aimer ad ve: atta nite ‘eimeva baest ® nk 208 od we 


ehumers Diwteuwd Ye entt dix ol) te vans ton? 8 swede ame : 


: 4 Late aig 
i acnieniite seed fetan etiSouatia wae ani sos brews : 





ae nae Dibbedided eal ye ve brat ni tonnd ate a 


Saitndtn wxotwart te mks uae ‘el ie e090 ‘gest 8 oe ae 






Yeager 
sCigainienivre ve #3 hap Lesesbhes ad a matt soe bivow 5 
nekioswundar oy ‘patna ak icfowos sim aig ‘pede tostie “— Bs! ye 


ads ahiate Viddnnlady ena ‘peed “ fthumiade ae 4x0 , 


aetia OF 4) hk mask piikevend eae no Ltae op me nfidsonaue » ie 
eae Ne Ppt ®. 





aotien @ a2 8 toxt ae bp aay jbfownid ,ed saste aa = oe 


“giigenedua od te bo ode oda ves ton eoud dostnet 
aoe a deoes ‘ae entered ant Masniate as ats 







Ye dene aye ad we tee eat fevered nied Fa 
wid oo avaeed a abe shaw ot poe ered to vn } 
hae ef fen Be wen sto qonnd om guid ‘Yo sone | ol it 
er ee id ‘puleg ase ativon dun ee 


& sort anton suse a4 id omedion wie sot at exo oo ah 
i AL ae BURR) eh 








aaa aaa 





Ce ae 
na 


ae ee 
Bove 


Pants a ‘al eae 


tiene ‘paiosos® eae ‘wleqeredon eats beat owe ‘wed ae onthe 6 a he : 





BE ‘at 8 eet waicg Rae slidgeorma oii wyse eRe 
wo lha Wa Avid a paleg wae oie qorgt es wa dart ‘baw so ref 


etna tos hand ‘pel? eae iad spina “ie 8 doing bur rvonger oe elite : 





eloe 


dence in quite strong that tho motereyele wae going at a 


greater rate of speed than the automoebiie. 


Inasmch, therefore, ae the evidence vety strongly 
goen to show that the automobile, which war traveling at a 
reasonable rate of speed, reached the intersection first, 
and that the plaintiff was going st a greater rate of apecd 
than the automobile, it then became the duty of the plaine 
tiff in the exercise of ordinary care to recognize the “supere 
tor right® ef the automobile and wake every reatonable effort 


to stop his motorcyele in time to prevent @ eollision. Knicker 
boecker Ice Go. ve Bendix,206 J1l. $62in the latter case a 


conductor while collecting fares on «© street oxr was run into 
at a street intersention by an ice wagon. Tho conductor 
brought suit and reeevered a» verdiot end judgment, ond, upon 


review in the Supreme “Sourt, Mr. Justice featt used the followe 


ing language; 


"As the car aporeached the point where the line 
of travel it was follewing would interseet the line of 
travel the avvelisat's team wae foliawing, it won travel- 
ing at @ reasonable rate of speed, se shown by ihe avie 
dence. Traveling at that rate ef speed it reached the 
intersection first. There was nothing to prevent appelle 
ant's driver seeing the car and perceiving that it would 
reach the point of intersection first. Uniaer these cire 
cumstances it waa the duty of the driver of the team, 
and not the duty of these in sharge of the car, to stop, 
and the failure of the driver to etep his team under the 
eireumetances is the negligenes of appeliant.*® 


And further:< 


"The evidence tended to show that immediately pre-e 
ceding the scoliimion the team of the appellant eas 
traveling st a higher rate of speed then wes the ear. 
Those in charge of the car hed the right, however, to 
agsume that those in charge of the team wo: ld recognize 
the superior right of the car and etep the team before 
it van into the car.” 


the situation of fact in the Eniekerbooker Lee (oe. 
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ease and in the instant cane ie unlike that in Sespbell vv. 
Shieago Gity Ry. So., #12 111. app. K4, where we said, 
*Yhen two men are driving om lines that vieibly intersest, 
the general obligation of erdinary care beaomen for each a 
definite duty, and if, af they approach, their contiguity 
end putual movementa suggeet a probable er even a possible 
seliision, neither is entities io act on the assumption that 


the other will give way.” 


in the instant case, the evidence, ae we have 
esnelyzed it, goes to shew thet the pleintiff must have known 
that the autemebile wrold reach the voint ef intersection 
first; and, that heing true, the principle emounced in the 
Knickerbocker ice Co. onse apslies, snd the driver ef the 
gmutonebile hed the right t assume that the plaintiff would 
reeognize the sugericr right of the automebile end step his 


motoreycle in time te prevent a osliision,. 


Further, it is signifiesant, though not oenireliling, 
that the plaintiff teatified that when he atarted to dodge 
or swerve, the autemebile was 19 or 12 feet away, Of course, 
if he were geing et the rate of 4 or 7 miles an nour and seuld 
step hie machine whan going at that rate within 6 or 8 feet,< 
to veath of which fects he teetified « with erdinary care he 


ooulid have prevented the collision that tosk place, 


After analysing and considering very carefully «11 
the evidence an: recegnising to the full the principle, thet 
the verdict of a jury in not lightly te be disturbed, we are 
impelled to the eontlusicn that the judgment here is ageinet 
the manifest weight of the evidence, «nd that the evidenor 
actually shews thet the plaintiff wae. guilty of such contrie 


wutery negiigence aw to preclude hie resovery. The judgment 
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of the Guperior Court, therefore, will be revereed with a 
finding of fact. 


HOVERSED WITH A PIMDING OF FACT, 


FINDING OF FACT; We find ae a feet thet the plaintiff was 
guilty of contributery negligence. 


THORGOR, #.7, AvD O'SORNOR, J, CONC. 
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BR. JUSTIC™ TAYLOR delivered the opinion of the 


sourt. 


On December 3), 1920, the plaintiff, frank Barris, 
brought suit in the Municipal Court of Chicage for $137.40, for 
money Ipaned to the defendunt, Jenn Chamas, and recevered judge 


meni for that accunt. 


The etatenent of claim allegee seven items of sash, 
loaned to the Gefeniant, end one credit fer exchenge merchandise, 
leaving a telenece due the plaintiff of $137.40, It is alee 
alleged in the statement of claim iimt on May 12, 1920, the 
Gefendant acknowledged end promised to pay that indebtedness. 


There was a trial before tha court without a jury. 
Six witnesaer were celled, three for the vlaintiff and three 
fer the dafendant. The plaintiff himself testified thet he 
loaned the defendsnt warieus suua of money aggregating $137.46; 
that one of the items wae 935.00 which was loaned en August 25, 
1969; that he hed « eonversation wits the defendant et the latter's 
place of tasinees on duly 7, 1920, at waieh time the defendant 
promised to pay him, the money he owed him, within a week; that, 
however, the defendant did not pay any of the sum due and still 
owes him, the pleintiff $137.46, 
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One Grilos teetified for the plaintiff thet he went 
with the plaintiff to the defendont's place of busineer in 
July, 1080, to get hie shoes shined; thet the plaintiff and 
the defendant were talking together and the pimintiff hed « 
eard in hie bend; that he did not bear all the sonverse tion 
but he heard the defendant aay "I will be ever Gunday and 


setile everything.” 


The defendant himeeslf teetified that he had bad busie 
nese dealings with the plaintiff im 1907; that he isaned money 
to the plaintiff and the plaintiff’ peid him beok and then he, 
himaelf, worrewed from the plaintiff; tuat thay never hac an 
necounting between then; that he ewed the gleintiff 990.00 when 
he stopped acoing businese with bim; that the plaintiff never 
eskec bim for any money eimee 1909; that the slaintiff wae net 
in the defendant's place of business on duly, 1980, eleng with 
Grilee; thet he gever aaid te the slaintiff *i will be over 
Sunday and poy you.*; thet ke dees not new ewe the slaintirfr 
any thing. 


@ne Heffeen, aslled for the defendent, teatified that 
he never saw the alaintiff in the gremiees af 189 Nerth Tlark 
Street mor did ke see Grilos in there at ary time. Likewtse 
ene Coleman, crxlled for the defeniunt, testified that he works 
at 159 Hortm Clark etreet, ana that he did sot resember heving 
e¢en the plsintaff enc Griles at 159 Nerth Clark Street en 


suly 7, 19k. 


Under the oireumsteness we are net justified in overe 
riding the judgment of the trial judge. tne evidence is cone 
flicting an to the telling of the Statute of Lamitatione. The 
Plaintiff testified, in order to avoid the apoliantion of the 


Statute of Limitations, thet the defendant in 9926 premised te 
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pay him what he owed him, Gn the other hand the defendant 
contradicts tha statement of the plaintiff and the twe wite 
messes called by the defeniant testified that they did not 

see the wlaintiff and Griles in the atere of the defandont 
on @ certein date, In our judgment there ene suffieient avie 
denmee ta justify the trial judge in concluding that the defende 
ant bad made the promise eo claimed by the plaintiff end that 
the Statute of Limitations, therefore, would not apply. Fuyiner, 
it ie contended on behalf of the defendant thet the trial juécge 
erred in permitting the pisintif’ to ref es i@ & Matorandam hook 
in which several items sed been writtem ond then to testify ae 
40 the amount due. The record, however, ae it eppeare before 
us does not chow that any objection wan mude ehiher to the 
une of the book or tm the atatewent of the sitners ae to ite 
contents, and under the ciroumetancers mo auention may arise 


here es to the competency of the testimerny of the plaintiff. 


As t® the etetement of elaim, it was not necessary 
for the plaintiff to state therein any particular date when 
the money wer gue from the defendent. it is sufficient merely 
te state thet the defendont ewed him ¢157.40 fer muney leaned. 
Of qourse, there was nv obligation en the pleintaff to slend 
the Statute of Limitations. imat ie always e wetter of affirmae 


tive dafenee. 
Finding mo error in the reeerd the judgment is affirmed. 
AYP IREER, 


THOMSON, #27, AND O CONNOR, Je TONCUR. 
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WR. JURTIO” TAYLOR dolivered the epinien of 


the eourt. 


The plaintiff, tdohen, on June #0, 1931, brought 
uit in fereible detainer againat the cefendant, Weiner, for 
peoresension of the third apartaent im ihe prealees known ae 
4gé St. James pleos, Uhieoco, amd recevered m Judgment. This 


appeal is therefrom. 


The case wee tried before the ssurt without s jury. 
fhe evidences subetentisliy eshewe the: followimg;e That the 
defendant hed bean o tenant of the premises for about fifteen 
years; that on Februery 7, 1921, he wae notified by letter 
that if he desired « new leage the rent would be $90.00 per 
month until September 3G, 1981; that after that date the owner 
intended te ogsupy the preminen for bie own uses that "if sative 
fagtery, Kindly osmwunicate with me an or before the 28th day 
of February, 1941"; thet on February 23, 1921, one of the joint 
owners of the pFoverty, by regletered letter, which shews it 
was received on February #8, 1921 sent word to the defendant 
that Kis tenaney would terminate ou April 20, 1921; that ae he 
(Siegel) wee going to oceupy the entire building, he wes unable 
to extend the lense; that on February 28, 1941, he, the dofende 


ant, wrote to Siegel, notifying him that he accepted the terns 
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contained in the letter of Yebruary 7, 1921, ond signifying 
his willingness to sign » leane st « rental ef $90.00 per 
month, until September 30, 1921, any time it might be eube 
mitted, and em April 30, 1921, vent by mail = check for $90.00 
to Siewel, which the latter returned. 


The evidence furthor shows thet on Mareh 14, 1921, 
Siegel and hin wife (who then jointly owned the premienn in 
question) lensed the property, im writing, from way 1, 1941, 
te April 30, 1946, to Irving i. Cohen, the plaintiff, herein, 
and thet it was provided that if the Lessors, (Siegels) on 
May 1, 1921, were not able te deliver possensgion of ; 
all of the seven apartments (the eighth wae expresely excluded) 
but wae oblie te deliver five out of the eeven, the lense should 
become binding, omc the rant reduced soverding to a eortein 


echedule, smi poid direetly to the lessors, the “Lecels. 


The evidence also shows that one Yrenkel, who signed 
the letter of February 7, 1921, hand authority to set for the 
Qwners. He teetified that he represented the Slegele in the 
original purchase of the properiy by them, aleo, thet he saw 
the tenmante, and erete ta the cefendant the letter of febraary 
7, 1921, representing, at leat, Ere. Siegel, ons of the joint 


owners. 


Ro brief has been filed in tris court on behalf of 
the plaintiff. 


The letter of the defendant of February 28, 1921, 
segepting the offer of Siegel sonteined in the letter af Februe 
ary 7, 1921, was mciled on the amme date, as far ae the reeord 
shove, ae the letter of Siegel dated February 23, 1921, wi the 


drawing the offer, was received by the defendant, that in Tebrue 
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ary 28, 1921. Both letters wore registered at the post office 


but melther envelope shows the hour of walling. 


fe burden wan on the plaintiff to show ® right te 
posvension - Fitzgerald v. gudgn, 165 111. 354 + and, in doing 
se, he was bound, in order te sveid the acceptance by the dre 
featant of Siegelfe offer vefers it was withdrawn, to show that 
the withdrawal ante-dnted the aceeptance. Theat he did not de. 
Where « landlord preffere an extension ef a tennneay and befere 
it ia withdrawn it is aceepied by the tenent, there i¢ a meeting 


of minds and s binding contauct sriges. 


We are of the opinion that the sonduet of the parties 
Fresulied in the defendant being entitled to = tenaney of the 


aparteent in qieetion until Ceteber 1, 1921. 


There is some contention thet the plaintiff, Cohen, 
aig not obtain any righi to the prewisces in question ase the ree 
mult of hin negotiations with the Siegelsa, und that, therefore, 
he hac mo suthority to sue the defendant, #e guech evidence as 
te what flats were vaeant #0 se to affect the righte of the 
Siegelm and Cohen aa between theseelves on April 30, 1921,wae 
introdaesd. iether the lease, thet is from the idegele to the 
plaintiff, “ohen, wae ineffeetive by resemof there being less 
than five apartments ready to be turned ever on May 1, 1921, 
the evidence does not show; ond whether after May 1, 1921, the 
Plaintiff could hove refused the obliiegntionn of the lense bee 
aause of the breach of that eondition ie hore imesterial. ithe 
eut evidence of actusl aveldonce or eaneelistion the lease bee 
tween the Siegele and the plaintiff mast be considered as binde 
ing. 


Being of the opinion that the defendunt was righte 


fully in poevession of the premiess hy reason of tha extension 
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whe 
of hin tenency, the judgment musi be reversed. 


REVERSED. 


SHOMGON, P.J. ANY COommMR, J, TONTUR. 
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eneral of Ratiroads Fe 
Agent coerating the Pe 
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wR. JUSTICE TAYLOR d@livered the opinion 


of the court. 


Qn Mey if, 1981, the plaintiffs, Btrome 
and Jehneon, brought suit againet the defanient, James ¢C. 
Davie, Direoter General of Railroads, Federal Agent operat= 
ing the Penneyivania fsiliread, for failure to deliver « cer= 
tain quantity of wheat, snd ebtained judgment in the sum of 
$116.14 and costs, This anceal is from that judgment. The 


atatement of claim is aa follovrs: 


"That plaintiff lesded inte oar 44634, 81,600 
pounds of wheat thet said shest eo lesded was deliver= 
ea te the dofendernt st hie station at Warsaw, Ohio, on 
to wit, September 5, 1018, and accepted by him for 
transportation as a common carrier of grain; that the 
defeniant in secepting the aferesaid car of wheat was 
a carrier engaged in interatats comseree ond subject 
to the provisions of the Interstate Cemmerce Act, and 
the amendmentea theretoj that the defendunt in conaider= 
@tion of the payment of sertuin freight charges sgreed to 
transfer ali of the said wheat and deliver ali ef the 
same te the olnsignes of his order; that the defend- 
ant in breach of hiv gontract did net d@iiver at dese 
tination 58 bushels ani 30 cownds of the said wheat, 
te the am. of the claintiff in the owm of $116.14. 

Be plaintiff hereby gives notice that he 
intende to aveti himself of the provielons of thet 
Thiinoie statute found in Feotion 116 of Chapter 114 
ef Hurd’s Revised Statuses and herete attaches affi- 
davite required by such atatute and gives notices to 
the defendant thet he intends te introduce them in 
evidence of preef of the loading and unlesding weight 
ef tie aforeasid oar, 

That 2 claim in writing for thio lose was flied 












whee watesn OP 
BRO LATTA . 
ek ae 





e 
Aen Koy Gos. 


mesial wa hewort ial noseae worenn . 





“anon y arnstatadsy edt SL a 

ry aemaite Pasbavkob see temtens dhue dso ,onmuiol lutte 
“tarequ tangh Lonbet street hell ty tavoaed rodoen tt ahh by rg 
“109.9 GPVRKWD o2 eral tad wR .osontin stnevoramiet edt yak 
‘Ao myn 909 af taemyhet deatatde baw ,teodw te vitimoap abet 
he trebit, Pek? mod 4k Lesage ote .eteue haw jenrd 
towoited as at abate we ceaetate 










% a4 
Peres oro it eid wee ode. waeont ‘@tindad deat® ea 
ocrchiek es weol os taydy bisa sanatg teats rot 
ite 6240 | peste te wos “abe ‘Fa 2 teante adt o@ be, 
go) etd we hetqenes Awe. its tole ‘eiwatyeh Fhe 
; act feat piers ty tebiuse 4 . lage psig 
Tht so tiie Qe ten bharexghy a eg fe¥ 
he fauiian Pie sennerae etadegetes. as eae 
(Bikes 4 eh Gore ment raged rag oe aad Lbrotg rays 
Wee Saeegs sigs seed oie dust 2 Ae" seamess Baio ryg “ong 
OPER e wRY re pag ool 
kee fa weteneat 

















ivan Snater, ny ‘ba akin rate 
as wand te eee te ee BPR tear 
fande bteu « een % 
ALBEE te : 





by the defendant within eix months from the date 
of shipment and sevigned claim number 71-9546=464, 
TS¢ plaintiff aska judgment forrthe above 
loss together with interant, costs, and a reason= 
able atterney’s fes as provided by statute,* 
f° affidavit of merite wae ftled on behalf 
of the defendant, No brief wae filed on behalf of the plain= 


tiff in thia sourt. 


The question arises vhether the @evidence 
which wae offered justifies the judgment. WO evidences wee 
offered on behalf of the defsndant, 


Pursuant to Paragreph 199, Chapter 134, 
(page 2803, Gahili's Iii, Rev, Stat. 1991) concerning the 
receiving, transportation and delivery of grein, the piain= 
tiff offered in evidence twe affideavitea, one showing thet 
en September 5, 1919, one Strome weighed the grain loaded 
into cor 44644 st Warren, Obie, and thet it sscamted to 
81,000 pounds of weight, and that it wae no} seighed by the 
railroad when 1+ aa chipped; that ope Alexonder on October 10, 
1916, weighed the grain unloaded from car 44624, at the Penn= 
sylvania Railroad elevater, Baltimore, State ef Yaryland, 
under the supervision ef the Pennsylvania Railroad Co., ind that 
it weighed 77450 pounds; thet the railread weighed the oar 
ef grain when it was delivered, 


In the course of the trisel counsel fer 
the plaintige ebtained an order on the dvfendant that the 
latter produce the recerds of the unloading weight of oar 
44634 at Baltimore on October 10, 1919. Couneel for the 
defendant refused te comply with that order and the court 
then permitted ecunesl for the plisintif£f to offer other 


evidenss. C@unsel for the plaintiff then offered a duplicate 
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weight certificate to show what the weight waa at Boltimore. 
Counsel for the plaintiff testified to the duplicate certi-g 
ficate; that he had seen the origtnal dooument im bis office; 
that the duplicate certificute wae made by ine ef the clerks in 
the offiee of the Beltiwore Chanber of Commerce; that he, the 
witness, wpec@ived 11% by mail from Baltimore, Maryland. It 

Was objected to on behalf of oouneel for the defendant and the 
ebjection sustained. 

The plaintiff aleo offered in evidesos, without 
ebjection, on behalf of the defendent, « Baltiners market 
repert fer Saturday, Ostober 11, 1919, showing the market prices 
of whect *uch as that which was shipped to be $4.32 3/4 per 
bushel. 

Counsel forthe slaintiff when askec by the 
gourt what the market price was, atated it to be $2.34 2 
bushel, and that ae the difference between the amount the 
wheat weighed in Beitimore and whet 14 weighed in Ohio 
When eriginaliy shicped, wae 36 Huchel and 36 pounds, it 
Made the plaintiff's damages, figured at $2.34, the total 
eux of $116.14. 


It 4e contended by counesl] for the defendant 
that the effiviavit of Alexender shows that the Pennsylvania 
Railroad Company "did weigh the aforesaid car of grain when 
4s was ddlivered" end that, therefere, the etatute doas not 
apply, an the etetute expressly eaya, “and in cave of the 
neglect or refusal ef any wuch corporation, upon the delivery 
by it of any grain, to weigh the same, the sworn statement of 
the person to whom the same was delivered, or his agent having 
personal enewledge of ths weight thereef, shail be taten as 
Prime facie evidence of the amount ddlivered," ete, Fe 
think that contention is sound, and it follows that without 
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the affiduvit in question, there ta no erid«noe of the 
Weight of tha contents of the oar when 14 wae delivered 
at Baltimore, amd it te, thersfefe, ispovrihle to detersine 


whether or not the plaintif’y auffered any lose, 


As tu the contention that the Statute, shove referred 
te iwuncenstitutionsl, that invelvea a aubject converning 


whieh we have ne juriedietion. 


Tt te further contended by sowaneel for the 
defendent that the pistntiff ja net entitled te recover 
Owing to the fac% that the trenesetion in queetion wae one 
af interstate commerce, There le ne doubt but that the 


shipment tn question wee not intrastate Sut interatate, 


being frow = seimt 46 Ohio to a point in Maryland. 


Tn Speilabarger, Ele. CO. v. 1.9, BoB. Con, B78 
Til, 353, there eertein interstete shiywents were considered 
the oourt suid, "Tris canes of adtion ie net on the biiie ef 
dading, Gut on the failure of the apceliant to sorfors its 
duty to safely carry ona deliver the groin. It 16 not under 
Carasok agendwent, which refers only te the billie ef lading. 
The provisions of the Carmack amendment do not interfere vith 
the right of sppelies te recover,” Puch being the law *e 
are ef the gpinion that the seurt hod juriadiction. 

Under the clirewsstanses, however, the plaintiff 

having 

hereip/failei te wake out ites cnse, the judgment eust be reverse: 


REVERSED. 


THOMSOR? P,J, AND Of CoNWOR? J, coNoUR, 
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IN RE ESTATE OR GEORGE W. SCHULTZ, f 
deceased. ’ f 
f 
NORTHERN TRUST COMPANY, AB é APPEAL FROM 
administrator of the estate of é 
GEORGE W. SCHULTZ, deceased, £ CIRCUIT COURT OF 
" Appelleg, 
é COOK COUNTY. 
VSe e 


alte 


CLARKS W. SCHULTZ, a 
Appe liante 6} 
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WRe PRESIDING JUSTION BATES 
DELIVERED THE OPINION OF THE COURT, 


This is an appeal from an order of the Circuit Court 
reversing and setting aside the order ef the Probate Court sde 
mitting the will of George #. Sehwits, deceased, to probate, 
and refusing to probate the document offered as such. 

‘he will was signed about ten o'clock in the evening 
and the testator was within an hour thereafter removed to an 
hespital for a surgical operation of a dangerous character, 
and it was in contemplation of that necessity and a possibly 
fatal result thet the will was drawn and executed. The making 
of the will was suggested by the subscribing witness Brooks, 

a friend and neighbor, and he drew the seme after questioning 
the testator respecting the disposition he wished to make of 
his property, after which he and Dr. Bernard, the attending 
physician, witnessed it. The testator was in much pain during 
the day, and in the forenoon had fallen in the hallway and was 
Rot on his feet again until after the operation, which was 
apparently successful. Withot rehearsing the incidents of 
the day in deteil it is sufficient to say that we find nothing 






in them which justifies the order refusing te sdmit the will 


to probate, if the testimony of the subscribing witnesses was 
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sufficient to meet the statutory requirements. 

The sufficiency of the testimony of the subscribing 
witnesa Brooks is not questioned, and appellee concedes that 
it is the recognized rule in this State that if the attesting 
witnesses were of the opinion at the time the will was signed 
that the testator wae of sound, disposing mind, they will not 
be permitted te change that opinion and defext the probate of 
the will. ‘thile both of the subscribing witnesses testified 
to such an opinion, yet because the witness Bernard en crosse 
exemination made statements somewhat inconsistent with such 
opinion, it is urged thet the proof was invuffietent to admit 
the will te prebate, 

The witness Bernard wes permitted to testify om cresse- 
examination thet some time after the surgical operation the 
testater teld him that when he fell or suffered the coliapse 
on the day the will was executed, which was some ten hours before 
it was signed, he did not then recognize the dector's brother-ine 
law. The witness was alse permitted to express as his opinien 
based upon said incident thet the testator was insane st that 
time. Regardless of the weight of mech evidence, it was clearly 
inadmissible, as the right to probate a will is not dependent 
upon the belief of the attesting witnesses formed sfter their 





attestation. (In re will of I is, 148 Ill. 287; Waugh v. 
Moan, 200 111. 298; Hill v. Kehr, 228 111. 204.) Neither the 
conversation nor the opinion based thereon, should have been re= 
ceived in evidence, or considered, nor de appellee's counsel urge 
consideration of it here, but properly confine their argument to 
the farce of the witness Bernard's testimony with respect to 
whether he had formed an opinion on the subject of the testater's 
mental cendition when the will was signed. 


The principal testimony on that subject wss as fellows: 
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"Qo. You did not think of the question 
when you signed the will then as to whether 
he was competent to make a will or not? Is 
thet the fact? A. I did net take into cone 
sideration the subject of insanity. I signed 
it on account of his condition, of his cone 
dition as a surgical cave. 

Q@. You did not consider the question 
as to hie mental condition when you witnessed 
the will? Be Well, AS» NOt oo 

Qe You had no opinion at thst moment 
as to his mental condition? A. Wo; natureliy 
would not have.” 

To be sure, this testimony, if teken alone, furnishes 
some ground for appellee's contention, but when considered in 
connection with his entire testimony, and the adroit manner in 
which theses expreasions were drawn out, we think it possesses 
little value, 

The witness had been put through a skiliful crossae 
exsmination. All the incidents of the day, the suffering and 
pain of the testetor, his critical condition, the necessity for 
Prompt action, the attendant excitment, the vitness' subsequent 
conversation with the testater wherein doubt was cast upon the 
validity of the will, the fact that he was thinking more about 
the surgical operation than anything else, and that he put no 
question te the testator and did not know whether he had read 
over the paper or heard it rend or said a word - ail these 
things were brought before him, manifestly with referenes to 
drawing out such a conclusion. But in spite of such testimony 
he reiterated in various forms, even on cross-examination, his 
belief at the time of signing the will that the testator was 
of sound mind and memory. In one plece he seid: "I signed it 
beceuse I saw no symptoms during the day that would lend me to 
believe he was insane." And again; "When I signed it I be- 
lieved he was normal.” And again: “I believed he was of sound 
mind er I would not have signed it.” In this connection it may 


be noted that he had been acquainted with the testator some 
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fifteen years and was hin physicien during that poried. 

Appellee cites on this point Hili v. Kehr, 228 111. 
204, where the order admitting the will te probate was reversed 
because it appeared from the testimony ef one of the subsoribing 
witnesses that he had formed no opinion er belicf on the subject 
as to whether the testatrix wes of sound mind and memory. The 
subscribing witness in that case in answer to the enly question 
put to him on the subject whether he believed the testatrix te be 
of sound mind and memory, said: “I have no reason te question it, 
because I did not know the lady.” The court said: 

"It wos not necessary for the witness to 

testify that he knew the testatrix to be of 

sound mind and memory, and if he had seid that 

were eet to be sa, it would have been 
The facts in that case are entirely different from those in the 
Case at bur. Here, as already stated, both subscribing witnesses 
did testify te such belief, which is all that is required by the 
statute to entitle the will to probate. 

‘hat was said in KoGrady v. MeGrady, 298 Ill. 129, with 
respect to the testimony of the contestants in that cease, is 
applicable to Dr. Bernard's testimony: 

"No act or word of the testator has been shown 
indiceting that he was lacking in mental power. ‘The 
Opinions rested on the testator'sa weakened physical 
his statements that he mad made his will tut wee'net 
satisfied with it; * * * his failure to recognize 
persons with whom he had been acquainted.*® 

The court there eafd that the opinions of witnesses based on such 
slight foundations, if they are admissible at all, are entitled to 
very little weight. 

The testator's competency to exemmte a will both before 
the day in question and afterwards is conceded, and testimony te 
that effect was received, and we think the testimony of the sub- 


seribing witnesses was such as to entitle the will to be probated. 
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Ass@rdingly the judgment will be reversed and the 
cause remanded with directions to enter an order admitting 
the will to probate. 


REVERSED AND RABANDED WITH DIRECTIONS. 


Morrill and Gridley, JJ.,. concur. 
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ER. PRIDING JUSTICE BARNES 
DELIVERED THE OPINION OF THR COURT. 


This is a suit te recover damages for personal 
injuries sustained by plaintiff from falling through a hole 
in the secend floor of a building, which defendant, Chicago 
Waste Company, wae occupying as tenant. 

The declaration consists ef twe counts. The first 
charges negligence in allowing the hoje to remain uneovered, 
and the second is based on an alieged violation of the employe 
ment statute requiring employers to fence and enclose ali 
hoistways, hatchwaye, etc., in factories, ete. (Cahill's 
Re Se. 1921, th. 48, Sec. 146.) ‘The judgment appealed from 
was entered on a verdict far $4,600. 

The accident whereby plaintiff wes injured happened 
while he was in the employ of the owner of the building under 
a contract to do painting therein. He was not an employe of 
defendant. So far as his relation te defendant is concerned 
he was there only by ite permission and was a mere licensee 
to whom, as such, it owed no duty except te refrain from 
wilfully and wantonly inflicting an injury upon him. (Gibso 
Vv. Leonard, 143 111. 182; Casey, Admre v. Adoms, 234 id. 350.) 
4B he was not an empleye of defendant he did net come within 
the class contemplated to be benefited by the employment 
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statute, and hence no duty towards him wes imposed upon defende 
ant by such statute, (Gibson v. Leonard, supra; Aogers ve 

St. Louis-Carlinville Coai Co., 254 111. 164; Donaldson v. 
Spring Valley Coal Coo, 175 Ill. App. 224; Seghettd ve. Be Fe 
Barry Coal Co., 186 Ill. App. 263,) and it wee error to give 
an instruction from which the jury would infer the statute 

was applicable, and on which it may have based its verdict, as 
the hole was not enclosed, 

It follows under the suthorities above cited thet 
88 plaintiff was not an employe no judgment. could stand on the 
second count, and as he was a licensee, as far as defendant was 
concerned, and there was no proof of a wilful ond wenton injury, 
and hence of any violation of a duty owing from defendant, there 
sould be no recovery umicr the first count. It was error, 
therefore, not to give an instructed verdict for defendant as 
requested. 

But were defendant chargeable with negligence it is 
palpable that plaintiff was guilty of contributory negligence. 
While he denied the testimony of three different persona that 
he told them immediately after the accident that he knew the 
hole was there, yet his own account of the circumstances indicates 
thet ha must have known ite 

The dimensions of the room were about 100 by 46 feet. 
It was well lighted from 25 windows. The day was bright «ut the 
time of the accident. The hole was nbout 6 by 3 feet i. area, 
which was used to pass waste through the floor to a press larger 
than the hole on the floor immediately beneath it. Plaintiff 
was engaged in painting ¢prinkling pipes along the ceilings of 
the rooms. These pipes ran in parallel lines across the ceilings 
about 8 to 16 feet apart. On the day before the accident he 
painted the pipes on the ceiling of the reom on the first fleor, 


aie 


| ebaeteh segy hos git sew oid eftowed eta ae sone bra ohana ; 
1 St9R0h (WIG .ptaMOSL x mend.tO) ystutare dom ee tne 


+ fonbtawed 5204 .LLT Bae ..p9 {ud oLizvabieed-abuod of 


2S of ot Bitetase SR oq oKLL APL 4.0) faci atta sabage 


wis of terse nee ¢h bane {,888 .oea ELE A8L ,.09 








atuiate adg rent Sinow yawt edt dodedwi moet enzvoue ih 


asia tp 1h a 


ue ,tokorev sti benad eved yam ¢k dotetw. me baw joldac legs enw. 


 ebavatone tom enw eked ot 
tadd bedke oveds wat kot ws ont nema ewolte? at 


ait ge bacts Blues inom hart, att syolone ey toi new ‘wthontede i : 
eae tunhasteh as wet ee ysearenth « sew 68 na baw Feroo bee oe 


CENLRE Modnew bak LwLiw o We Woke on eaw seeds bee, beReeR ROD 
avett yiaatas teh sext godwe yteb e te wekiafoty Yee to sonnd baw 


stone aaw $2 .tasos guTtt ont cote qrevosct em ed BRBOw 


ag $Gbaetod cot dolovoy Gasomisent as vin OF soe , oTeteneds 


r mre, ry 
Safe peal ee ase o. 


ah #2 eoneylinen stiv eldsvateis sasine tes ever gem Oo Ae 
oonegiinen yuoduiictaes Yo whilwg ase Vibentale vate’ stdsctog 


tedt anpsteg teatetteh sercelh Yo yromte eos auth: battiah oa-anney 


ort werd oof test taehbees edt tod td viatekboond matt BLoe ant 


wetaolbal egoratame tse aff te damooe awe wid toy , ered? wae whet 


oth awed coved damm ad tad 


teat OP ed Oh tuoks crow meer ot Ro wmokenomth edt OO 


et? 3x Petes bead now guh well - lewohtehy @8 mC et ay LCE owe awe 


santa wt Peek & yt 8 cuode sow efet edt ~~ shaehzoom olf’ ‘to wae 
son'te & eaerg, # et teolt ede Ayuets ofuew waa oF ‘begt Haw Hokdy 


TRitateRS tt Mame ehedekboamt roost of ao efor ott nde 


Yo eguslive off guals aegiq qniddnacgy pelentag nt beyagid ae 


agutites ait anoteg went felivcedq wt pad wegig gue? ender oof 
af ixabiooa alt oXoted ywb ett nO -.tteqe Fast OF oF 2 feoda 
etOHLL Seeks ocd Mo aooy Bde to hk Ewe matt wie eaign ait podebed 


} 


=3e 


and wae there from oneehalf to three-emarters of the day. He 

had before the accident painted all the pipes on the ceiling of 

the room on the second fleor except to within three feet of a 

space the size of the hole immediately above it on the caste 

The pipes nearest on the north and south of said space come 

within 12 inchee thereof and hed been freshly painted. The 
testimony indicates that thove on the ceiling of the room be- 
meath it, which he had siready painted, were about the same dise- 
tance from the hole. Hence it must have been very close to 

him, above him when on the first fleor and beneath him when on 

the second. It was while backing his ladder that he fell through 
the heje to the preas and floor bencath. He admitted that. when 

at work on the first floor he saw the press and that he neccessarily 
looked up te the ceiling of the room, through which was the hole 

in qestion, yet testified that as he painted around the sciling 

he saw no opening. On cross examin tion he said he did not 
*remember" secing any opening, and "did not pay any attention te 
it." We can believe the latter statement and thet for thet resson 
he carelessly fell through the hole, but not that he did not see it. 
it is incredible that plaintiff did not see «a hole of such size 
when part of the time he had to move his ladder near it, and 

part of the time he hed to look up within a few inches of it, 

at least within a foot or two, Looking upward as he ascended 

the ladder, when on the first floor, he would see such « large 

open space when several feet ewey, end also would see it when 
moving his ledder nenr it on the second floor, It is so obvious 
that he mst have seen it that we ere constrained ta express 

our surprise not only at the verdict but that 1t was permitted 


te stand. Becsuse of the errors mentioned and because the vere 
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dict was manifestly against the weight of the evidenee, the 


judgment will be reversed with a finding of facts, 
REVERSED WITH FINDING OF FACTS. 


Morrill and Gridley, JJ., cencur, 
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WINDING OF FACTS. 


We find that appellant, Chicage Waste Company, 
was not guilty of negligence, as charged in the 
declaration, and thet appellee, Henry Simmer, was guilty 
of negligence which contributed te the injury complained 
of. 
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MERCHANTS WATIONAL FIRE INSURANCRY” 
COBPANY, successor through merger 


of The hers ants National Pire” APPEAL PROM 
Imsurance © vere 
spforient, CIRGUIT COURT OF 
‘\ A COOK COUNTY, 
Vo é 


4 2 


PRANK R. THOMPSON, 
6 


f Appellee. 


Pred 


om 
aR 
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; ee Te mc ase nae “eset i Cre te el ta 


MR. PRESIDING JUSTICE BARNES 
DELIVERED THE OPINION OF THE COURT. 


This case came before us on e former appeal, as No, 


Re 


26335, and in our opinion filed November 29, 1921, we reversed lg 


the de¢ree and remanded the cause with directions te di@siss 


A & 
Re 


appellant's bill fer want of equity, and to enter a decree upon 
appellee's crossebill in conformity with the opinicn, 

The issues arose upon a contract whereby appellant, 
Merchants National Fire Insurance Company, agreed to pay appellee, 
Thempsen, a commission for services in effecting its consolidation 
with the Anglo~-American Reinsurance Company. The commission was 
te be five per cent on the assets turned over by the latter 
company, part in ecash and part in shures of appellant's cspital 
stock, and appellant agreed to purchase from or sell for Thompson 
for cash, within six months from the date of consolidsetion, said 
shares upon a valuation te be determined in a manner provided in 
the contract. It is net questioned that such valuation is $17.22 
per share. After the consolidation there was an adjustment of 
the commission by which Thompson wes given the company's note for 


«£5,725, and 236 shares of its capital stock. The bill sought the 


| cancellation of said note and the surrender of said stock, and 
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the crosre-bill sought to require appellant to pey seid note =» 
leas a conceded indebtedness stipulated to he $2,018.76 « and 
to pey him $17.22 per chare fer seid stock, with intererct. 

The isoues thus rained called for the determination 
of the euthority of appellant's president to make the contract 
and to make the adjustment of the commission Inter ae aforesrid, 
which we upheld. The master’s recommendations were in secordenee 
with the preyer of the cross-bill bered on their validity, and we 
directed the entry of o decree in eccordance with euch recermendations, 
The master found thet the principal of the note should heve been 
$5,521.69, and thatihere should be deducted therefrom $2,018.76, 
and thet said stock should be paid for by the company ct the rate 
of $17.22 per share. The masterg however, made no computetion of 
interest, and no mestion was raised before us or decided ss to a 
specific sum on which, or date from whieh, interest should he 
computed, either on the note or value of the stock, That matter 
was heft for future computation cn the basis of our cesision, and 
at the close of our opinien we directed that a dceres be entered 
in Thompson's favor, “as recomiended by the master,” requiring 
the company "to pay the emount of his commission «at five per cent 
en the basis calculated by the master, with interest from the time 
due, appellant being required to surrender said note and the steck 
in question.* 

The decree apresled from is based upon appellee's theory 
that the direction required computing the maount of the commission 
at five per cent upon the value of the assets of tha AngloeAmericm 
Company, =3 provided for in the written contract aforesaid, and 
the calculation of interest thereon from the date of such con- 


se0lidation. ‘his is en entire misapprehension of the purpert of 


our decision. Xt disregards the fact that the master’s cale 
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culations were based upon the adjuetment of the commission 
and recognized that the arrangement whereby the mote and stock 
were taken in settlement thereof was valid and should be ene 
forced, and that was the effect of our decision. Hence the 
term "commission® as used in said direction referred to said 
note and stock accepted in settlement thereof, and interest 
should be computed on what wes due on each at the conceded 
rate of five per cente 

But the question arises from what dates and on what 
sumsshould interest be computed? | 

The master found that the amount due on the note was 
$5,511.89, less a conceded indebtedness of $2,018.76. ‘hile 
he did mot find, am the evidence does not sufficiently disclose, 
at what particular time or times the conceded indebtedness arose, 
yet the crossebill trests the same as due on the dete of the 
note, for the prayer thereof is thst the complainant company be 
decreed "to pay the amount ef said note, with interest thereon, 
at the rate of five per cent per annum from July 25, 1916, less 
the sum of $2,087.52" (stipulated to be $2,019.76). ve think, 
therefore, thet beth upon the evidence and construction of the 
Pleading, which must be taken most strengly agsinst the pleader, 
the interest on the note should be computed on the sum ef $5,493.93 
from July 25, 1916, te the date of the decree, 

The agreed value of the stock is $4,063.92. Under the 
terms of the written contract between the parties the company 
sgreed te purchase within six months from the dete of consolidation 
such mmber of the shares ismed to appellee az he “desired to 
dispose of," The record discleses no clear expression of his desire 


until he made a formal demand upen apveliant, March 24, 1915, the 


Gay before the bill wes filed, to take over the steck. He did not 
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tender the same, s# he should have dome, mut the filing of the 
bill, which wae tantamount to a refusal of the demand, obvieted 
the necessity of tender thereafter, It is, therefore, only Tron 
the date of such refusal that interest can be computed on the 
value of the «tock. . 

Put it is the contention of sapreliant that ne interest 
can be computed thereon, the basis of the claim being thet sadd 
contract is not an instrument in »eriting within the meaning of 
section 2 of the Interest Act, bearuse it wee not signed by 
appellant. It was, however, signed by appellee and left with 
and retained by appellant as evidence of the understanding 
between them. “here a contract, after ite execution by one party 
is accepted by the other, it becomes binding on beth, though not 
executed by the other, (Rigdon v. Conley, 141 111. 565), and it 
constitutes a written agreement between them as if signed by 
both, (Harte v. tmery, 164 111. 560.) e think, therefore, the 
contract was an instrument in writing within the meaning of the 
Interest Act. 

Accordingly the decree will be reversed with directions 
te enter a deeree for the aggregate ameunt/ two sums, namely, the 
balance due on the note, $3,492.93, with interest thereon st five 
per cont from July 25, 1916, and $4,065.92, the value of the «tock, 
with interest thereon at five per cent frem March 25, 1918, 

REVERSED AND REMANDED WITH DIA CCTIONS,. 


Morrill and Gridley, JJ., senmr, 
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Bs APPEAL FROM 
MUNICIPAL COURT 
OF CHICAGO, 


Pi Mee ee ee 


BR. PASSIDING JUSTICES BARHRS 
DELIVER THE OPINION OF THE COURT. 


Yhie is sn action in forcible detainer, The plaintiff 
was given a judgment fer possession. The lesse was from ¥. J. 
Johnsen to appellant, O'Neill, and expired April 20, 1922. Gn 
Marth 7, 1922, Johnson's agents nent O'#eill a postal eard which 


read as follows: 


"fhe lease en the premises now cseupied by 
you expires April 30, 192%. The rental from Way 
l, 1922, will be $40 per menth, The renting 
geacon is now on and ve must know net iater than 
March 14, 1922, if you wont to renew your lease 


at this rent. An carly reply on the attached pestal 
eard will be appresiated.” 


It is claimed on the part of appellee that no reply 
thereto was reeeived, and en the part of defendant thet one was 
mailed on the seme or following day on the attached postal cards 
But af a reply was sent it nowhere appears in the record vhat 
were ita contents, end the sale centention ef sappeliant is that 
Seid pextad card and reply conetituted «a renewal of the lease. 
The card mailed to him wan not an offer te renew the lesse but 
amere remiest te know whether he wented te renew it, and an 
affirmative amawer therete would net slone have constituted an 
agreement to extend the lease, and a few days later defendant 
was s0 apprised in effect. For on March 18th the same agents 
sent him this letter: 
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“Ve are sorry te otvise you that the house 
you eccupy is under contract for sele and that 
the lense cannot be renewed. ‘Ye shall have te 
aak far possession on April 30, 1923," 

After receipt of that letter the wife of the tenant 
Called on the agente ond wos informec that the owner wished te 
move into the house. Without taking any further stepe in the 
matter, so far ag the record discloses, defendant remoined in 
pecsersion and on May 4th pleintiff, whe, os the evidence tends 
to show, pur chased the premisaz tn the meantime under seid cone 
traet, served upon him » written netice demending poseeesion 
thereoar. 

Ae the cleim thit there wee an extension of the 
lease is untenable and it is the only point made and argued 
by appeiiant, the judgment will be affirmed. 

APSTRMED » 


Morrill and Gridiey, Jf., conour, 
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STANLYY CZYZ and 


FRANCISZKA CzYz, APPEAL PROM 
Appellants, 
i MUNICIPAL COURT 
Vie 
y GF CHICAGO. 
MICHAEL WEGLARZ, : 


_ ~ Appellee, 


MR. PRYGIDING JUSTICE BARNES 
DELIVERED THE GPINION OF THE COURT. 


This is an action in forcible detainer and for rent, 
brought here upon an agreement us to the facts and points of 
law pursuant to section 104 of the Practice Act. 

The lease ran to appellee from May 14, 1919, to May 
14, 1922, at a rental of $35 per month, payable in advance 
upon the first day of each and every month of the term, 
Appellants became the owners of the premises and assignees of 
the lease about August 15, 1921, from which time appellee paid 
them the rent until July 14, 1922. After a demand made upon 
appellee July 15, 1922, for the rent for the month beginning 
that day, and hia refusal te pay the seme, appellants, on July 
26, 1922, served a written notice on him demanding immediate 
possession of the leased premises for fuilure to pay said rent, 
and com enced this section the next day. 

fhe lesse contained this prevision: 

"If default be made in the payment of the 

rent above reserved, or any part thereef, * * * 

it shall be lawful for the party of the first 

pert, or the legal representatives of said perty, 
at any time theresfter, xt the election of ssid 
first party, or the legsl representstives thereof, 
without netice or demand of rent, te declare said 
term ended, and to reenter snid demised premises, 
sr any part thereof, cither with or without process 


of law * * * and the said premises agnin to re= 
possess.” 
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4ppellants contend that said notice was an election 
to terminate the tenancy upon which o right of action for 
possession immediately neermed, and sppellee cantends that raid 
notice brings the case within the purview of sectien 9 of the 
Landlord and Tenant act requiring a ten days’ notice to qit 
before bringing action. The court upheld appellee's theory and 
gave judgment in his favor, and we sre asked to decide which of 
the two contentions is the luwe 

Appeliee has not fevered us with a brief in support 
of his theory. But we think it will net be questioned that 
said notice wae an act of electien on the part of apveliants 
and operated te terminate the leuse eo instanter. If so, we 
think there can be no question that under said provision of the 
lease, which gives the right “without notice" to reenter 
“without precess of lay," the right of action for possession 
immediately accrued. iIn Clark v. Stevens, 221 Ill. App. 235, 
the lease contained a like provision, sand the tenant being in 
default, it was held that the suit for possession was of itself 
an election to terminate the tenancy without notice. Here, 
however, the election wan expressly declared before suit was 
brought. if the bringing ef the suit itself conetitutes sn 
election then the notice was entirely superfluous. Bet were 
it otherwise, it cannot be reasonably csentended that because 
such notice wus given appellants would be required te proceed 
thereunder as upon a statmtory notice and conld net avail 
themselves of their right under said provision which dispenses 
with the necessity of notice and anthorizes reentry without 
precess of lawe 

In Bepen v. Hingheliffe.,151 111. 468, it was held 


that = demand fer rent under section 8 of the Landlord and 
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Tenant Act wen unnecesnrry to entitle the lendlord te bring 
suit for possession where the leuse provided thet the mere 
non-payment of the rent shovld constitute a forcible detainer. 
We fxil to wee any distinetion in principle hetween thet crve 
and this. The force of the provision aforesaid giving the 
lessor the right in cese ef non-payment of rent to terminate 
the lease "witheut notice" and te reenter “without precers of 
lew," is to dispense with the necessity of giving netice te 
quit under section 9. The action was brought sureusnt te the 
right conferred by the lence, and not upen a natice to ait 
under said sectien 9, which was waived Dy scald prevision. 

Appellee being im defenit his tender of rent after 
said notice and befere trisl was of no aveil. 

4ecerdingiy the Judgnent mist be reversed end the 
Cause remanded, 


REVERSED AND PYPMANDED. 


Morrili and Gricley, Jf., concur, 
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UR, JUSTICE MATCHETT DELIVERED THE OPINION OF THE COURT, 


“This is an appeal by the defendants *=—— sudtgment 
for $500 entered in favor of the »2=sntiff and upon the verdict 
of a jury. There have been two trials and the verdict a eagn 
ease was in favor of the plaintiff. Upon the last trial the ri 
motions of the defendantsfor a new trial and in arrest of dada day 
ment were overruled and this appeal prayed and allowed. At the \ 
Close of all the evidence the defendants requested that the court | 
instruct the jury to return a verdict for defendants, and the | 
denial of this motion is the alleged error relied on. 

In several counts of the declaration it is charged 
that the defendants on October 15, 1920, entered inte a verbal 
agreement with the plaintiff whereby they employed hix to procure 
@ purchaserof their farm of 113 acres in Palatine, Illinois, and 
agreed to pay him a commission on the purchase price; that the 
plaintiff procured a purchaser for the sum of $20,000, and defend- 
ants seld the premises to him for said sum and thereupon became 
indebted to the plaintiff for the commission. 

There was evidence tending to show that the fief end- 
ants are brothers ssia ahaha of a farm of 113 acres in Cock County, 
Tllinois, in the town of Palatine; that plaintiff was a broker 
dealing in farm property in that vicinity; that he had Fnewn deo 
fendants for about twenty-five years. He says that ht had a talk 


With them about October 15, 1920, at their store; that “They asked 
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me if I thought I could get a buyer for the farm, and I said I 
would do my best to get in touch with different brokers and try 
to make a deal. We talked about the price and agreed that we 
should ask $200 per acre. They asked $135, I said we can always 
come down if we had to. They said, *All right.' I said I would 
try my best to make a deal for the sale of their farm." 

There is also evidence tending to show that after 
that time plaintiff advertised the farm in the Chicago Tribune 
some five or six times; that he found one buyer who wanted to 
trade some Dakota land for the Cook County farm, but this trade 
was declined; that Novenber 15th plaintiff received a letter from 
ene Krajinski, who lived in Chicago, stating that he had a party 
who wanted te see the farm; that through an arrangement made with 
Plaintiff, Krajinski came out from the city with the proposed pur- 
chaser, and that plaintiff showed him around the farm; that this 
proposed purchaser's name was Warum; that on the Friday following 
the visit Krajinski, in behalf of Warum, made an offer of $19,000 
for the farm; that on November 23th Krajinski came to plaintiff's 
office and made an offer of $20,000; that on the following day 
Plaintiff took the matter up with the defendants and told them he 
had a purchaser for $20,000; that one of the defendants asked if 
that was net to them, and plaintiff said no, that the commission 
would have to come out of that; that one of the defendants asked 
the name of the prospective purchaser, and plaintiff told him it 
Was Warum; that one of the defendants then said he would think 
it over and would let plaintiff know the following night; that 
on December lst plaintiff saw defendant Harry Schoppe, who said 
he had talked it over with Henry and that they had decided that 
they “could not take less than $20,000 for their end;" that 


Plaintiff then said, "We will have to see if we can get them up 





to $21,000, so that we can get our commission;" that plaintiff 
then called up Erajinski and told him that they would have te 
have $21,000; that on the following evening plaintiff reported 
to defendants that Krajinski had said that they had not decided; 
that plaintiff continued his negotiations with Krajinski, and 
was finally informed by him about the 12th of December that the 
proposed purchaser had decided to wait until after the holidays; 
that a day or two thereafter plaintiff heard of the sale of the 
farm, which had as a matter of fact been made to Yarum on Decem- 
ber Sth. These facts sre on material points - especially as 
regards the first conversation - denied by the defendants; but 
we mist regard all issues of fact as settied in favor of the 
plaintiff by the verdict of the jury, which has been approved 
by the trial court. 

The general rule is that a broker in order to earn 
his commission mist produce a purchaser able, ready and willing 
te buy at the price authorized, There is no doubt under the evi- 
denee that the plaintiff produced a purchaser for the farm, but 
appellants say that because there is uncontradicted evidence 
which tends to show that defendants paid a commission to another 
broker, through whom the deal was consummated, they are not li- 
able to plaintiff. We do not agree with this contention. It is 
true that plaintiff was not given the exclusive agency, and that 
defendants therefore had a right te sell to any purchaser pro= 
duced by another broker, or indeed to any purchaser that de- 
fendants might have found themselves, without becoming Liable to 
the plaintiff for comnission, But we think that neither dee 
fendants themselves, nor defendants actizig through their 
brokers, had any right, while negotiations were pending with 
the proposed purchaser produced by plaintiff, to close a transe 
action begun by the plaintiff and thus deprive him of the fruits 
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of his labor. The evidence does not show that plaintiff had 
abandoned the deal with Warum (Rigdon v. More, 226 111. 362), 
and plaintiff is, we think, entitled to recover within the rule 
laid down in Hafner v. Herron, 105 111. 246, and Henry v. 
Stewart, 185 111. 453; Rasary & Johnson v. Spurling, 176 111. 


App. 349. 
Appellants alse complain of instructions given by 


the court, but the instructions are not sbstracted and, under a 
well known rule, this court will therefore not consider this 
point. Village of Downers Grove v. American Merchant vo., 218 
Ili. App. 68. 
The judgment is affirmed. 
AFVIREBD. 


MeSurely, fF. J., and Dever, J., concur. 
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MARY A. powms, administratzix ,” 
of the estate of JOHN J. DOWNES, 
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\ Appellee, 
. SUPERIOR COURT, 
‘ COOK COUNTY. 
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CHICAGO RAILWAYS | GOMPARY et ale, 
Appellants. a 
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MR. PRUSIDING JUSTICE BARNES | 
DELIVERED THE OPINION OF THE COURT. 


Plaintiff's intestate, John J. Cownes, a policeman 
of the City of Chicago, was atruck by one of defendants’ 
street cars about 9 poem. Hovember 15, 1919, and died a few 
days later fram the injuries he received. Thie suit was 

: brought to recover damages to the next of kin, which the 

| jury aesessed at 59000. From the judgment thereon this 

| appeal is taken. 

| r The accident happened in said city at or neer the 

intersection of 75th street, which runs east and west, with 

. Cranden aveme, which runs north and wouth. He was on duty 

1 and apparently about to go to a patrol box one-half mile east 

ef thet place. The car was going east on 75th street and he 
was crossing that street frem the north at or near the west 


@ide of Crandon sveme. It was a bright, clear night. The 











“imtersection was well lighted ond se was the car. There was 
Rothing to prevent hi» seeing or hesring it. In fact he 
waved to it a8 he appronched ita path. There were no other 
‘persons at or nesr the place of the accident at the time, 

i pt plaintiff's two main witnesses, a Wr. Healy and Kies 
r, who were in a weet bound automobile on 75th street 

t the middle of the block east of Crendon averme, and the 
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motorman, conductor and a pasvenger on the street car. No one 
of the latter either sow Downes or imew of the secident until 
after it happened. 

The declaration contained two counts besides one for 
wilfulness and wantennesn which was dismissed before the trial. 
One of the two counts charged negligence in the management and 
operation of the oar, and the other, in failing te sound a geng. 
Ye need not consider the latter for as deceased unquestionably 
saw the car and knew it was coming he needed no gong to give him 
notice thereof; and we deem it unnecessary to consider the 
general charge of negligenes in the operation of the car in 
view of our conclusion that the evidence does not show that 
decessed exercised due care for his own safety. 

Plaintiff's euse depends almost wholly upon the 
evidence of the two witnesses in the sutomobile. They testified 
at the coroner's inqest ond at two trislie of this scase. Healy 
did not pretend to see the deceased until just sbowt the time 
of the collision. So far at relevant his testimony is somee 
what contradictery. But it is mainly to Kies Pisher's texutimony 
that appellee must leok for support of the verdict. Her vare 
ieant versions of material facts on the different occasions and 
even at the last trial nore so inconsistent and contradictory 
as to entitle her evidence to little weight. Much of her 
testimony unquestionably sup ports the inference that the de- 
ceased wes guilty of contributory negligence. 

Certain material facts are net in dispute. The 
Gar kad mo occasion to step at the intersection. No pessengers 
were to be let off or taken on at that point. Ne claim is 
made that the car was checked for ony such purpose, or that 
i anything wae done that would indicate to deceaned a purpese 
to stop the car xt thet point. Nothing wes in its path thrt 
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called for checking its epeed, whatever it was, in crewsing 
the intersection. The teutimony of Wiss Pisher, whe alene 
Claims to have seen the deceased as he left the north curd of 
75th street to cross it, to the effect that decenzed signeled 
te the ear by raising or waving his hand as he approuched 

its peth, is net disputed. Her testimony, however, ss to 
where he was and how far he wes from the car when he se sige 
nalled is decidedly contradictory and in many respects favere 
able to the defense. Ghe was the only witness of the conduct 
of deceased prior to his injury. Healy wew him only just as 
he wae hit snd fell into the west bound or north treck. While 
Healy's testimony confomed more nearly to that cf defendanta! 
witnesses snd theory, and in fact to whet Bias Fisher testified 
to om one occasion, that the deceased wes struck seme fifty 
feet west of the crossing, thus thad catdue that he was trying te 
eross in front of the car before it resched the intersection, 
yet accepting plaintiff's theory of the case thet the deceased 
was on the line of the west cross walk at the time of the 
eollision, there is « decided preponderance of evidence that 
he was guilty of contributory negligence in attempting to cress 
in frent of the car. 

At the coroner's inquest Kiav Fisher testified that 
he was on a run and thet the front end of the car seemed to her 
to hit his shoulder and turned him around. At the prior trial 
she said she did not know whether he wes running or walking; 
at the last trial she testificd thet he was walking at an 
ordinary gait. As to where Downes was when he signalled to 
the car she testified at the Last trial that he was about in 
the center of the west bound track. At the inquest she 
admitted thet she said nothing abeont seeing him raise his hand 
at sll or about seeing him walk from the north curb to the 
track. On the first trial of the case she testified thet when 
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In view of testimony indicating that Downes was spun or turned 
around and thrown in a direction at a right angle with that of 
the cer inetead of in front of it or diagonally away from it, 
the conclusion is unescapable that he barely had time to get 
inte the course of the car when he was struck, and therefore 
that he could not have been exercising ordinary care for his 
own safety, 

Healy did not pretend to see deceased until he was 
within three feet of the car. Evidence as to what deceased 
did before reaching that point with reference to exercising 
care for his own safety rests entirely upon Miss Fisher's 
testimony. As before stated, it is too uncertain, contra- 
dictory and unreliable to permit a verdict to rest upon it, 
especially as her sworn testimony on several occasions is not 
only inconsistent with the theory of negligence on the part of 
defendants but with the exercise of due care by deceased for 
his own safetys ; 

In passing consideration of the question of defend~ 
ant's negligence which, in giew of our conclusion need not be 
discussed, we may nevertheless say /as against the experience 
of the motorman and the conductor with regard to the speed in 
which a car moves we would be extremely reluctant to accept as 
conclusive the testimony of either Healy, that he thought it 
was moving from 18 to 20 miles an hour, or the opinion of Miss 
Fisher that it was moving from 20 so 25 miles an hour, in viet 
of their unfavorable position at best to judge of its speed 
with any degree of accuracy, approaching, as they were at night 
in the line of the car a block or so away from it. If the car 
was going at such a rate of speed then deceased being in a 
better position to judge of that fact than they were he mst 


have known that if the car did not stop = and there was no 
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In view of testimony indicating that Downes was spun or turned 
around and thrown in a direction at a right angle with that of 
the car instead of in front of it or diagonally away from it, 
the conclusion is unescapable thet he barely had time to wet 
into the course of the car when he was struck, and therefore 
that he could not have been exercising ordinary care for his 
ewn safety. 

Healy did net pretend to see deceavced until he wae 
within three feet of the car. Evidence ne to whet deceesed 
did before reaching that point with reference to exercising 
care for his ow sefety rests entirely upon Miss Fisher's 
testimony. Aa befors stated, it is too uncertain, contra 
dictory and unrelisble to permit s verdict to rest upon it, 
especially «s her sworn testimony on several ovessions is not 
only inconsistent with the theory of negligence on the part of 
defendants Wt with the exercise of due care by deceased for 
his own ssfety. 

in paseing consideration of the question of defende 
ant's negligence which, in view of our conclusion need not be 
discussed, we may nevertheless say /on against the experience 
ef the motorman and the conductor with regard to the speed in 
which a car meves we would be extremely reluctant te accept as 
conclusive the testimomy of cither Healy, that he thought it 
was moving from 16 te 20 miles an heur, er the opinion of Wiss 
Fisher thet it was moving from 20 to 25 miles an hours in view 
of their unfavorable position at beat to judge of its oapeed 
with ony degree of acouracy, approaching, ss they were at night 
in the line ef the aur « bleck or so awny from it. If the car 
Was going at such a rate of speed then decensed being in a 
better position to judge of that fact than they were he must 
have known thet if the ear did not stop - and there was no 
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indication that it wan going to - he was taking chances in 
attempting to cross its path when it was se near him. And 
if it was moving at the lesser speed testified te by defend. 
ants’ witnesses then it mst have been even closer to him 
when he etepped upon its track. At whatever speed it wes 
going if, as testified to by Mise Pisher, it wee only twelve 
feet away when he atepped inte ita track and he was net 
hastening, the conclusion of his carelessness cannot be 
escaped. There is no question in our minds thet the verdict 
is ageinst a decided preponderance of the evidence, and that 
it becomes our duty for that reason to reverse the judgment 
with a finding of fact. 

_ REVERSED WITH FINDING OF FACT. 


Morrill and Gridley, JJ., concur. 
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PINDING OF PACT. 


We find that the decensed, John J. Downes, did 
not exercise ordinary and ressonable care for his own 
safety, and was guilty of negligence contributing to the 


cause of his death. 
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HELGA FREDIN, ) 


Appellee, APP HAL PROM 


WUNICIFAL COURT 


VAe 
! OF CHICAGO. 
CHARLES A, STEVANG & 
BROS., 3 corporation, 
Appellaata. IYRPOT AR COR? 


MR. PRESIDING JUSTICE BARKES 
DELIVERED THY OPINION OF TAY COURT. 


Appellee filed her statement of claim te the effect 
that she purchased of appellant on December 25, 1921, 2 twoe 
piece ladies suit oat the price of $125, which she padd; that 
appellant warranted the suit to be of firsteclags, good weare 
ing material; thet the suit was shop worn and defective and 
had been torn and mended; and that appeliant refused after 
demand therefor to refund the purchase price. 

Piaintiff testified that she had worn the garment 
om three different oecasions before she made the first attempt 
te return it and to rescind the auie, and had worn it on nine 
or twelve different occusiens before the trial, ani was wearing 
it at the time of the triai and had no other garment to put 
on in case her offer to return the garment had been accepted. 

Her testimony was to the effect that before purchasing 
it she tried it on at the stere and discovered no defects; that 
she were it at a Later date and did not discover the alleged 
defect, which wae a cut or tear in the pocket in the skirt, 
until it was called te her attention then weering it about a 
week later; that the only other defect was where the cloth 
hed worn through at the slit in the side of the jucket. 
| The witness introduced by appeliant whe solid 
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; pellee the suit testified that it was in perfect condition 
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when purchased, and that the worn appenrance wea due te mu be 
sequent usage. Twe other witnesses testified on behalf of 
appellant to the effect that the alleged defeots were due to 
ubage and mot to a defect in the cloth of the mit. 

The court found the ismes for plaintiff and assessed 
her domages at the amount of said purchase price. Appellee has 
filed no brief in this court, but we think it clear there eould 
be no recovery upon such evidence. By her continued acts of 
ownership she must be held te have ratified the sale and placed 
herself in a position where she could not rescind it. ‘shen 
goods have been delivered to a tuyer and he dees any act in 
relation to them inconsistent with the ownerchip of the seller, 
or when, efter lapse of reasonable time, he retains the goods 
without intimating to the selier that he has rejected them he 
is deemed to have accepted the goods. (Uniform Sales Law, 
sec. 48.) 

Besides there wae no adequate proef of demages nor 
any proof of a warrenty, av alleged. 

Accordingly the judgment is reversed. 

REVERSED « 


Morrill and Gridley, JJ., concur. 
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JAMES G. COLLING, 


Appellee, APPRAL FROW 
\ MUNICIPAL COURT 
VSe 4 
OF CHICAGO. 
de G@. CHAPLINE, i 


Skiba ay . | PeReTrn enw 


Pad | a J ¢ Th @ 


iy, 
BR. PRESIDING JUSTICE BARRKG 


DELIVERED THR OPINION OF THE COUNT. 


This appeal ie from a judgnent in plaintiff's favor 
for $300 assessed as damages to hie qtomobile as a result from 
its collision with one alleged to belong te defendsnt. ‘The 
appeal is predicseted upon the alleged failure to prove 
defendant's ownership as alleged. 

The statement of claim is in two counts or paragraphs, 
the first charging driving of the autemebile in a negligent 
manner, and the second, driving it at a reckless and exeossive 
rate of speed. In each count it is charged that defendant by 
his servant and agent was driving “another mitemebile belonging 
to and possessed wy the defendent." In hie effidavit ef 
merits defendant denied “driving a certain ether automobile 
in a careless, negligent or improper manner,” end denied that 
by reason of carelessness, etc. “the said sautemobile of the 
defendant * * *# struck or collided with the enid su tomebile 
ef the plaintiff," and further denied that he or his servant 
*dreve another certain automobile, belonging te ond poassaned 
by the defendant, 4% a reckless or excossive rate of speed, 
and denies by reason thereof the said automobile of the 
defendant * * * struck and collided,” ete. The affidavit 
does not expreanly deny defendant's ownership of the automobile 
but is in the fom of a negative pregnant thet carries with it 
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the implication or «ffismmation of mich ownership. Being 
pregnant with that admission the pleading merely denied 
negligent driving and an excessive rate of speod, 

This conetruction ef the pleading was recogni sed 
in qusations put by defendant's counsel in whieh he repeatedly 
referred to the automodile em ‘Mr. Chaplines’s car.” To be 
sure, he moved for a directed verdict at the close of ploin« 
tiff's esse on the ground thet there was no proof ef defendant's 
ownerahip a5 slleged, bat there being no denial of such owmere 
ship such proof wos not required. The dostrine remuiring 
specific denial of the allegation ef ownership of the 
instrumentality cmising injury, o# laid down in Chisego Dajon 
fraction Co. v. Jerka, 227 111. 95, und Curleon v. Johneon, 
263 id. 556, applies equally te the forme tion of iemer in 
such w case under pleadings in the Municipal Court. 

jut after the adverse ruling of defeniant's motion 
raising the issue whether such proof was necessary he did not 
stand by the same nor ask leave te amend his pleadings 86 se 
to put the fact of ownership in inoue, nor did he renew the 
motion at the close of all the evidence and, therefore, abided 
by the ruling. (BambergereStern Co. v. Anderson, 207 111. 
Appe 222.) 

Accordingly the judgnent is affirmed and appeilent 
will be taxed for the costs of the supplemental sbetract. 

APYIRK ED» 


Morrill and Gridley, JJ., conmre 
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MAY LENAHAN « A 
APPRAL FROM 


Appellee e\ 


‘—, 


HYMAN FSINBERG, 
Appellonte 


GUPPRRION COURT OF 
COOK COUNTY. 





MRe PURSUING JUCVICS BARNES 
DALIVERED FHR OPINION OF THE COURT. 


This ie a suit fer malicious prosemution. The 
Geclaration charged that without receonable and probabie 
Geuse defendant procured plaintiff's arrest on the charge 
ef rioting, diserderly conduct and noises tending to a 
breseh of the peace, and that upon trial of the charge 
she wes acquitted. Sefendsant pleaded not guilty and appeals 
from e judgment against him for 2700. 

Defendant had obtained a permit from the City of 
Uhieage to erect a building fer « amelter on his praperty 
adjoining or near plaintiff's. She hed refused to sign e 
petition for such permit snd had been active with others in 
proceedings to enjoin erection of the building. 

There were only two witnesses called for plaintiff, 
& policeman and herself. The pelivceman testified that at her 
request he vent with her to defendant June 19, the day before 
her arrest, to see if he had a permit. Beth said thet there 


wae mo nofiee, threste or disturbance at that time. There wee 








mo contention on the part of defendant thet there wes. He 
Claimed that the disturbance for which she was arrested took 
Place after the policeman left. ‘“hether there was a state af 
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facts justifying defendant in taking out a werrant sgsinst her 
resets wholly on the testimony given by plaintiff and defendant. 
Ne testified that in the previous March or April when he brought 
the first lead to the premises, she came to the men and endd: 
“We'll chare you cut of here;” that an the day before her arrest 
she was swearing, cursing and ¢csliing him all kinds of names and 
said she would not let him get inte the plece; that she went to 
the bricklayers and said to thems “Get out of here, you Jews, 
er I will kill you;"® thst ehe started te ‘holler’ ond break 
windows, and that thereupon the bricklayors stepped their work; 
that he then went out and called up his lawyer, Kr. Miehal, and 
teld him whet bed happened, and thet his lewyer odvieed him to 
teke out a warrant against her for making « disturbance. She 
did not deny his towvtimony a5 to what teck place before that 
date but made a categorical denial of his testimony respe cting 
the occurrences after the policemen left. Hia attorney, how 
ever, confirmed his testimony with respect to their interview 
end his advice, His textimeny chews that defendent gave the 
seme account of the coairrence te him that he teutified te on 
the witness stand. Ne alse testified that he went te plaintiff 
at defendant's request at « prior date on account of defendant's 
complaint of the treubée she gave him from dey to day, and asked 
her why she wns interfering with defendant's work for which he 
had a permit, and spoke to her ef the impropriety of her previous 
conduct in calling him names. His testimony, which she did not 
deny, strongly tends to show net only previous complaints ef diss 
Orderly conduct on her part but that she was continuing in euch 
lime of canduct thereby trying to prevent defendant's erection 


of the building even after she wes advised he hed a legalh permit 
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therefor. It is hardly probable that defendant would have felt 
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thing of the nature he reported had oocurred. It if neither 
probable nox plausible that he sought sdvice on a state of facta 
he knew cid not exist. There is nothing in the record to 
indicate thet his testimony is not ss evredible aos hers. On the 
contrary, the testimeny of his ottemey and the attendant eir- 
Cumetances make it far more plausible. The onus wos upon her 
"te show thet the criminal presecution was the offupring of 
melice and without any probable cise to Justify it.” (lorag) 
v. Brooks, 25 Ill. $26; Glenn v. Lawrence, 20 Ill. 581.) Upon 
the facts os reported to hie counsel, the latter's advice was 
jue tified, se was her arrest, and we are of the opinion that 
the cirewsstances and the testimony of defendant's counmel) 
suppert defendant's version of the occurrences, and thet the 
verdict was manifestiy agsimat the weight ef the «evidence. The 
judgment will be reversed with a finding ef focts. 

RAVENGED WITH A FINUENG OF Facts. 


Worrill ami Gridley, JJ., sancure 
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FINDING OF PCTS. 


We find that the arrest of appeliee was withaut 


malice and not without reaconable and probable cause there- 


fer. 
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Win. PRESIDING JUSTICE Si ndite~ teofle OU 
DELIVERED THR OPINION OF THE COURT. 
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Appellee was e gassenger on one of appellants’ cars. 
She brought this suit to recover dumages, charging in different 
forss that while she wae about to slight from the ear it was 
negligently started and moved, whereby she wos thrown and ine 
jured. The appeal is from a judgment entered on a verdict in 
her favor for 31,060. 

There wes no question thet the ear had stepped fer 
Plaintiff te alight from it, and it is conceded that the main 
and controlling question of fact before the jury was whe ther 
it moved while she was siighting from it. Her case with 
respect to that question reate upon her solitary testimony. 
Ageinest it is the clear, positive testimony of six witnesses, 
thus presenting for owr consideration whether the verdict 
was not manifestly ageinat the weight of the evidence. if 
it was it is the law of this State, too well established to 
require further discussion, as we heave pointed out in Jegeh 
v. Chicngo Ny. Coo, 216 LLi. App. Li, that it is not a matter 
of diseretion mit a duty on our part to reverse the jucement 
with « finding of facta. 
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That in this case the verdict was against a clear 
preponderance of the evidence is so obvious that it ie difficult 
to umierstenid how the jury reached its verdict er the court pere 
mitted it te stand. [It wes so clesrly mot the importisl, honest 
judgment of the jury, that it wes the duty of the trinl judge 
to set it asdde. (Donelson v. Kast St. louds “yy. So., 235 Tl. 
625, 628.) Aw he fadled te do ve the duty is cast upon us. It 
should not be necessary to repeat vhat wan eeid in the Uonelson 
Cases 

"fo oermit oa vordiet which is clevriy and 

manifestly against the weight of the evidence to 
atand, upon the supposition that the jury were 
impartiai and honest, would bo an Unjust and 
injurious to the defeated party as though it 
proceeded fron passion, prajudics ao: some improper 
mative." (628) 

er need we discuss the scepe or limitation of the 
Tule that evidence is weighed end net counted- “hile the 
determination of the truth os te disputed facts does not 
generally or necessarily rest upon the mumber of witnesses 
testifying su one side of the cuse or the other with respect 
thercto, the element of mumbers may become «a contrelling 
influence when their opportunity to observe the fasta os te 
which they testify is equal and they stand upon an equal plane 
as to their credibility in ether respects. (Hanley v. Chicoge 
City By. Co., 100 Ill. App. 397, 403.) 

in view of the other undiemited facta the care at 
Der turns upom the exietence of a single fuct, namely, whether 
in the interval after the eur etoppe: end plsintiff fekl the car 
moved. As against plaintiff's teetimony that it did meve 
defendants produced six witnesses who teutified that it dic 


Rot. ‘te have curefuliy analysed the entire testimony but 
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find nothing therein that would justify the Jury's exclusion 
of the tes timeny of these six witnesses and the acceptance 
of plaintiff's version of the ancident. While plaintiff wae 
manifestly an interested witness it cannet he seic that any 
ene of defendants' six witnesses was. hile two of them were 
the motoman and conducter of the ear they were not to be 
discredited merely because they were empleyed by the defendants. 
(Roberts v. Chieego City “y. Co., 262 Ik1. 228.) wen if 
they had a motive to misrepresent the facts there is no room 
in the record for ascribing such a motive to any of the other 
four witnesses, or to dowbt thet the six witnesses were in a 
position to observe the facts with respect to which they 
testified. 

She alighted from the front exit of the car. Three 
of defendants’ witnecses, the motorman, a policeman and ea bey 
seventeen years old, were in the vestibule at the time she mude 
her exit therefrom and sbeerved her movements from the time 
the car stopped until she fell. <Another witness was sitting 
on a railing et the curb, a fer feet in frent of her ae she 
stepped from the exit, the dear of which remained open until 
after her fail. Another witness sat in an sutomebile which 
he had driven up behind the car, but near the curb on that side 
of the street, where he wis waiting for the car to start. As 
the car did not start on the ¢ignal of the conductor, the 
sixth witness, ha looked eut from behind the car to ascertain 
the couse of deley and saw plaintiff and others aroun’ her in 
the street. Ali testified that up te that time the war had 
not moved. All were in a pesition to know whether it did. 
They were in no way impeached and there is nothing in the 
_ record that reflects upon their veracity. WNost of them 
; testified thet she fell or sat down sbout three fect from the 
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ear and had taken from one to three stepa after she slizhted 
from the car before she fell. Three of them noted that just 
before she fell. her ankle turned or her leg twioted, she 
gid at the time thet she hed “sprained her ankle," which the 
evidence tends to chow was the real nature of her injury, 
something that might easily occur from various causes after 
she had ieft the car. 
“Ghat the jury saw fit arbitrarily te ecoept plain- 
tiff's version and disregard the testimony af defendants! six 
witnesses whe were in ao way impeached or discredited, and 
were all in a position to know the facts, and with the pocoible 
exception ef the two employes had no apparent motive for 
testifying falsely in the matter, is difficult to roconcile 
with an honest and impartial consideration of the evidence. 

Walle in view of the ahort interval of time be tween 
the stopping of the car end her falling te the pavernient it 
may be said that plaintiff honently believed hor fuii waa in 
same way connected with her leaving the car, and hence she 
inferred it moved, yet as she was facing seuth away from the 
car she may have been easily mistaken, and her own te atimony 
that after she fell she “was directly squth ef the donr’ tenis 
to mupport defendants’ theory that the car hed mot moved. %e 
are impressed thet ner testimony reflects aither a mise 
apprehension of the real state of facte or a faulty reeelie ction 
of them. 

The Judgment is reversed with a finding of facts. 

REVERSEEL WITH A PINTZNG GY FACTS. 
| Morrill and Gridley, JJ., coneur. 
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FINDING OF FACTS. 


We find that when appellee slighted from the 
car in question it wes etending still and that it did 
not atart or move agein until after appellee had stepped 
away therefrem and fallen on the pavement, and that 
appeliants did not cauxe the car to start or move while 
she was in the act of slighting from it. 
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GRORGE F. HARDING, \ Treg 
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MR. PRESIDING JUSTICE BARNES 
DELIVERED THe OPINION OF THR coun. 


This is a suit to recover doemages for personal ine 
juries. From a judgment for 1000 in plaintiff's faver thie 
appeal is taken. 

Appeliant wee the lesser and appellee's husband a 
lessee of ao Tlet in an apartment building, in the basement of 
which were storage rooms for the use of the tenants. The lease 
reserved to the lessor the besement for their common use. 

The cence of the action in the originai and rirst 
and vecond udiitional counts is predicated upon negligence ef 
the lendlerd in permitting the floor of the bssement to be come 
Slippery, whereby plaintiff slapped and wae injured, the sacond 
additional count alse charging thit he wuffered the fleor ef 
the basement te became in a bead etate of repair, etc. The 


other three counts are predicated upon violation of certain 


ordinances of the City of Chicago; one upon on ordinanee re« 


qmiring a tenement house te be kept in good repair, clear and 
free from sccurmlations of dirt, etc.; one upon an ordinance 


fequiring the owvmer to keep the some im a cieen, whole some 


? Condition, ademately lighted, ventilated, etc., smd the other 






on an ordinanee requiring the basement of «a tenement house te 


have a basement floor of Portland cement ef certain thickness, 


etc. 
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The evidence shows that plaintiff ond another tenant, 
a Mrs. Kunts, went into the haaement on the afternoon of sAuguet 
8, 1917, to go to their respective atorage rooms; thet in reachke 
ing them they walked around « space on the basement fleer about 
two feet from the letter's room that was covered with what was 
variously deseribed by them and another witness as “sm pool of 
water," av “muddy,” "lime demp," "a seepage condition,” and ae 
“water, wlime end mud.” Ags Kre. Kunts stepped through the deor 
into her atore room whe was frightened by a rat and fell backe 
wards in a sitting powition acresa the threshold of the door, 
ond plaintiff, whe was just behind her, ateyped back inte the 
Boecailed water, slime or mud, and slipped and fell down therein, 
thereby causing the dislocation of one of her knee joints. 

While one of the grounds urged fer reversal is that - 
upon such a state of facts the condition of the basement wre net 
the proximate cause of her injury, we need net discuss that 
question, because, assuming that the condition of the bsement 
wae at the time oa above described, there was mo proof that the 
lendlerd had either actual or constructive notice of that fact 
without which there would be no liability. <Asouming that the case 
Comes within the operation of the rule referred to in Jharke v. 
Hulett, 216 111. 545, which imposes a duty upon the landlord to 
Keep in repoir portions of rented premisen kept under his control 
and used by his several tenants, and thet he is liable for injury 

 @teaeioned by his negligence in failing to keep them in repsir, 
yet as alvo said by the court in that cane; 

"He ean only be churged with negiigence for 

such fnilure after notice of the existence of the 
dangerous condition of the same, or after the defeot 
han contimed for « sufficient length ef time te 
(nee e him with conetructive notice thereof.” 


It was there said thet the appellate court would have 





been juctified in reversing the judgment on the conflicting 
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testimony on that point. But in the cnase at bar there wae no 
evidence whatever tending to shew actual notice to appellant 

of the existence of such « condition in the basement on oF 
prior ta the day ef the nocident, or thet such condition existed 
for any particular length of time, whereby he might be charged 
with conatructive notices thereof. Vor sught thet appeare such 
@ condition might have resulted fran o storm thet very day or 
hour. 

Hearing of the accident, which happened about two 
or three o'clock en August Sth, defendant's agent and manager 
together with his superintendent of the building visited it abveut 
two or three hours later and exw no water, mud or alime on the 
fleor, nothing but « little mesiture along the drain which somee 
times case after a rain. Appellant hed previously put in a 
ee-called “HeCann valve" in the sewer connection eo that if the 
sewer failed to carry off water in time of e« stern or rain and 
ite contents backed up the trap would clese the sewer until ite 
contents or water receded. It flas appears thet appellant tock 
preceutionary woasures to prevent auch a condition as tastified 
te by plaintiff and lirs. Kuntz, from whose teatimony it might be 
inferred the condition complained of sarese from the backing up 
of water in the sewer. ‘Yater sometimes came in from the open 
area in front of the basewent door after a rain. 

But if on the occasion in question the valve did not 
work end water backed up fram the sewer into the basement ceusing 
‘the condition complained ef, yet there is absolutely neo evidence 
thet eppellant had any notice thereof, actual er conetructive. 
While a discherged janiter tevtified for pleintiif thet he was 
; daniter at that time and for several months previous, and that 
y he was discharged because he would not bail out water that came 


inte the basement, and that such conditions existed on other 
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previous occasions, yet it appears sonclusively, net only from 
his own but the testimony of plaintiff herself, thet he was 
not janitor at the time, and he wow absolutely discredited by 
the testimony of his superiors whe were in » position to know 
the facts, and by other tenants who also had use of the basee 
ment and were frequently there, Their testimony wan te the 
effect that they never saw any auch seonditions as described by 
seid janitor or by plaintiff or Mre. Kuntz, and that the besee 
ment was kept in a good condition. 

48 said in Puyne v. Irvin, 144 11. 482, 489, the 
question whether the landlord was chargeable with notice of 
the condition of things he io bownd to keep in o etate of ree 
pair, is a question of fact for the jury. But in the case at 
bar there wor no evidence ss ta notice for the consideration 
of the jury except what was in defendant's favor. 

There was ne evidence tending te suppert a violation 
ef any of the ersdimences pleaded or the count that the flosr 
was in & bad etate of repair, other than that of the diacredited 
janitor. There was mach testimony on that subject te the 
eontrary. the building was only about four years eld st the 
time of the secident and there had been no occausion te repair 
the concrete pavement. . 

There being no evidence whatever to suppert several 
ef the counts, and the verdict heing monifectiy ageinat the 
weight of the evidence with respect ta the others, the judgment 
will be reversed with » finding of fxsts. 

REVERSED WITH A FINPING OF FACTS. 


Morrill and Gridley, JJ., cancur. 
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FISDING OF FACTO. 


We find that appwliant did net surfer or permit 
the floor of the bacament of the buiiding in question te 
become slippery or in such a bad state of repair as to 
become dangerous for use of the tenants of said building, 
and did not permit the accummlation therein of dirt, fiith, 
gerbage or other similar matter, und did not inadequately 
light or ventilate the weme, and conformed to the city 
eFdinance with recpect to laying a comorete fleor in said 
basement, and that sppellant exercived die diligence to keep 
said bavement in a cleen, wholesome and dry condition, and 
thet he had no notice, uctuel or constructive, of any suck 
cendition of the basement as thet charged in the declare tion. 
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r DELIVERED THE OPTHION OF THK COURT. 


This je an appeal from a judgment fer S600, rendered 
ageinet defendant by the Municipal Court of Chiengo, in om 
astien of the fourth clause in contrect, wherein pleintiff 
sought to resover the aum of °S00, heing the bolance due fer 
the makinc, «st the agreed price of 31400, of four machines 
used for the meamfactnre of certain so-called "duet mrearde® 
fer journsi boxes. 

Defendant filed an offidevit of defense and ele 
@ cleim of eeteoff for the recovery beck of the S800 which 
it hed peid pleintiff on account, Itn defense was in eube 
Stence thet plaintiff rerresented thet the mechins« wher mede 
vould each have the capecity of producing 7500 mverde ner day 
of eight hours; that after plaintiff hed made tee of the 
machines, it wee found thet neither hed thet capacity, and that 
some of the guerds, mamfsctured therefrom, wrinkled; that, 
upon plaintiff's further representations that this wrinkling 
could be remedied and thant the other two machines when made 
would have seid enpacity, defendant paid plaintiff G8O0, and 
erdered him te make the other two mechines; thet there 
machines did net have seid sapreity; and thet none of the 


mechiners was ever dedivered to defendant. 
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The csuse wun tried before a jury. Plaintiff and 
three witnesves in his behalf testified, and plaintiff introe 
duced many letters which passed between the parties. Plain- 
tiff's evidences tended to show thut, while the original agreee 
ment between the parties was that the machines when made wuld 
each have said capacity and thet all showed a somexhat lesuver 
Capacity, defendant, after twe of the machines had been made 
and were found to have such leaser capacity, waived the pare 
ticular requirement, csised plaintiff to mamfacture many 
guards from said two machines, which guards were used by it, 
and ordered plaintiff te make the other two machines, which he 
gid; that thereafter defendant ordered plaintiff to mamfce tare 
guards from said machines, and plaintiff, upon ite orders, 
mamfectured thousands ef such guards for ite customers; and 
that the underetanding was that saidmmehines when made, and 
after the purchase price of 31,600 had been paid, would remain 
in plaintiff's possession, and thet plaintiff sheuld manufacture 
guarde therefrom as ardered by defendant. 

At the conclusion of plaintiff's evidence, and after 
defendant's attorney had moved fer a directed verdict in ite 
favor, the court, on plaintiff's motion, allowed him over 
defendant's objection to amend his statement of cleim on its 
face and allege a waiver of the origins] stipulstion as te the 
capacity of the machines. Uefendant here complains of the 
court's ection in that regard. It wae within the court's 
diseretion and was proper (Chap. 7, ‘ec. 1, Cahill's Stat; 
lunkes v. Gluljich, 182 111. App. 116.) 

We have carefuliy reviewed the entire evidence, 
including the testimony of D. M. Bell, president of defendant, 
who was the only witness called by it, and cannot say that the 

Verdict ia against the weight of the evidence, as urged. And 
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it io clenr te wn that the eriginal stipulstion o- te the 
Capacity of each machine wes waived by defendant, and that a 
delivery of the four mechines to defendant prier to the pay 
ment of the bulenece of the vurchase price was not intended. 
(lefius v. Behrens, 147 Ill. app. 906.) 

Compleint ja made ef certain statements in the 
court's charge te the Jury. We have read the charge and 
think that the Jury wae fairly and properly instructed. 
Furthermore, i+ appears thet defendant's attemey at the cone 
Slusion of the chores only made a general objection thereto, 
without pointing ont eapecifically the pertions of the charge 
objected te. This is not mffictent.(Peosrare v. Halhe xe. 
248 Ili. 95, 97.) 

The Judgment should he affirmed and it is se 
ordered. 

AWOL MED » 


Barnes, Fe Je, and Merrili, J., concur, 
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BRe JUSTICk GRIDLEY DMLIVORRD THR OPINION OF TSE COUNT. 


This is aa action in forcible detainer, commenced 
Ostober 1, 192i, wherein pladntiif claimed that he was 
emtitied to the possession of certain premises in the city 
ef Chisage, described as “second flat of building situated 
at No. 702, Ao, Sorvy Avemie," and that defendant, Ae Ae Carlaon, 
uniawiuliy withheld posseasion from hime The couse was tried 
without a jury on Outeber ai, 2921, resulting in the cow t 
finding defendant guilty, and entering judgaent on the sane 
day that cieintaf?’ recever from defendant the posaesvien of 
the premises and that a writ of restitution iasue,. 

i% was digcloned by the testimony of defendant, 
Called as plaintifr's witness, that in the yeur 1919, he leased 
the premises, by writton lease from one H. We Croxton, for = 
period of two years, from Goteder 1, 2919 to September SO, 1921, 
at a monthly rental of $82.8; that he took possesnion under 
the lease; amd that he sti31 had possession at the time the 
action was cammenced and at the time of the irial. This lease, 
signed by defendant and aise signed “HH. “. Groxton, by 
Strassheim & Coe, Agts.," was admitted in evidence. FPiaintiff's 
attorney thereupon offered an instrument purporting to be a 
written lease of the same premises to J. Mehiman, for a period 
of one year, from October 1, 1921 to September 3, 1922, at a 
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monthiy rented af $00, signed °F. Kehiman” and also eigned 
“He We Oroxton, by Croxton, Sulmeicer & Cow, Agente.” Sefendant's 
objection to the dntreduction ef this instrument was everruled 
by the court and the sone wan edmitoed. The sbeve appesre te ke 
ail the svidence imiWeduced on the trivi. 

jefentant seeks by tale eppeei to reverse the judge 
ment. He erie? has been filed im thiu eppelinte court by 
plaintiff. #e sre of the opinien: that the court erred in ade 
Witting over defendsnt's objection the instrument in evidence. 
He ettenpt wus made te prove the gemiinensss of the signa wres 
thereen, or that the agents whe apcarently cigaed the ine trumcnt 
had authority co to ce, er thet the purperted Leeser nemed 
thereir: was thy seme person from vhom dvfendent had received 
hie lexes, Ami we think that the court erred ia entering the 
judgeent. The ¢videnos wan imsufficient ta shew plaintiffs 
Figut to the passnseion of the premines, The tarian of ae 
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366.) thile it apuears from the iseve Ww defendant thet ite 
tem expired om September GO, 1621, and that ke was in poszeseion 
of the premises cn October det, shen plaintiri's «ctien wee 
Ctmmenced, pleintiff wae reqeired to shor co right of posasexvion 
in himecit’ end ceuld net rely om any Luck of right im defendsnt 
whom he sought to dispessese., (Fitseorald ve Guinn, supre.) 

The jucgrent is reverseé end the ceuse vremended. 


REVERSED AND REMAEDIG. 


Barnes, Fo. Jey and Morrill, J., conour. 
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MR. JUSTICE GRIDLEY DELIVERED ve OPINION OF THE COURT. 

in this contrect action fer the recovery of money, 
comuenced March 15, 1921, the court, on Jamary 6, 1922, 
ordered that defendant's second amended affidavit of merits te 
plaintiff's statement of claim be atricken from the files, that 
defendant be defeulted for want of « sufficient affidavit of 
merits, and that judgment be entered sgainet him for $995, the 
principal sum claimed to be due by plaintiff. befendant 
appealed. 

In plaintiff's etatement of claim it is alleged 
that its claim is for rent due from February 15, 1920, to 
Pebruary 15, 1921, in the sum of $1506, upon which there has 
been paid $502, leaving a balance of $998, together with 
interest; that suid claim is based upen a written ine trument 
{eopy attached); that plaintiff rendered to defendent a 
statement showing such belange; and that defendent did not, 
within one woek after much balance due was determinedc by 
Plaintiff, pay the some or any purt thereof. 

The written instrument referred to is dated 
February 6, 1920, and is signed by plaintiff as first party, 
and by defendent as apcond party. It is therein steted that 
Pinintiff has leased to defendant, from February 15, 1920, 
untii Merch 31, 1922, the premises in Chicage "on the first 
Tleor of Wilding,” ocoupied and weed by pleintiff ao a 
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department «tore ot 1578-80 Kilwoukee Aveme, the space being 
indicated on a plat attached, and “said depertment to be used 
for the diaplay rnd tale of jewelry, whether reul or imitation, 
and ali articles mounted with geld, silver cr platinum, or 
Plated with any or all of the above metals, all rilwervare, 
cepperware uni ell glassware." The plaintiff “agrees that, 
et oli reasonable business hours, whenever it furnishes heat 
andi light to the other part of anid Geportment store, it will 
furnish heat ani light to the wpace hereby leased.” The defende 
ant agrees to pay rent aw follows: “The firet party (plaintiff) 
shall deduct from the total receipts of wsid Jewelry departrent 
& gum squeal to 12-1/2% of the gross salee until seid groes sales 
reach $10,066 in sny one vear, and therenfter shell deduet 10% 
of the amount ef grosa sales in excess of $10,000, a complete 
statement to be meade by the first perty on each Monday for the 
eules of the previous week. * * in the event that on February 
15, 1921, the amount received hereunder by the firet party as 
rent chall net equal 821,800, the sucond party (defendent) agrees 
to make up the deficiency ao a» te make the rent $1,500, said 
deficiency to be paid within ene week after the same hus been 
@etermined by the firat party.“ ‘There are provisions regarding 
the installatien of shew cases om counters ond their removal 
by defendant epon the termination of the lease, the free access 
of plaintiff to the premises lesued, and oe te defendant keeping 
the premises in accordance with the laws ef the Gtate «nd the 
ordinances of the city. And it is agreed that, in cuse of # 
violation of any of the previsiona of the leave plaintiff may 

h cancel the richte of defendant upon 5 days’ written notice, 

| at the expiration of which plaintiff may remove any of defende 

ant's merchondise from the epsee and place it in storage at 


| fefendent's expense. 
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In defendant's said affidavit of merits he admitted 
that he signed the written instrument, and alleged thet plaine 
thff's Geparvtment store was a mali one, 76 by 100 feet, on the 
main floor of the premises; thet fer a period of twa weeks after 
he hed moved into the store pisintaff "abolished and removed its 


jewelry department in said store, thereby giving this defendant 
the exclusive right to sell articles of jJewalry, ete... ap mene 


tioned in aaid contract, but that upan the expire tion of said 
two weeks, the plaintiff, contrary to and in violation of the 
terms of the sontrict anc eereements entered into between the 
parties hereto, reeestablished ami maintained ite jeweiry de« 
partment, immediateiy across the aisie of defendant's jeweiry 
deparwgient, 6m sold end dispiayea urticles of jeweiry * * and 
eilverware, sopperwaré and gleteware, im Large quantities, in 
compe tition with this defendent, to his loss, detriment and 
damage, in a sum far ia excese of plsintiffta ciaim.” Lefende 
ant further alleged thut “contrary te and in vielation of the 
terms of the contract above mentioned plaintiff failed and 
wiifully refused to furninh this defendant with proper lighting; 
that pieintill ami its agents would time and again turn off 
Lights in defendant's deportment and would remove the electric 
Light globes, ieaving defendant's section in almest total 
darkness and making it impossibie te contuet his bisiness in 
plaintiff's stere on a profitable basis." 

Counsel for defendant centends thet the acsended 
effidevit of merits discloses «a good defense to plaintiff's 
Glaim, and thst the court erred in striking it from the files 
ami entering the judgment appesied from. He first urges that 
the affidavit Giseioeses in substance that when, after defendant 
became a tennant ex the premines, plaintiff removed its Jewelry 


department from the sterc, it thereby gave him the exclusive 





Tight to sell «rticles of jewelry, ete., in the store, and that 
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when, efter a lapse of two weeks, it re-established and maine 
tained its said jewelry deportment in competition with defend. 
ent's business, plaintiff was guilty of 4 vieiution of the termes 
ef the lease. In our opinion the contention is withwut serit. 

The statements, contained in defendant's said effidavit and 

above italicised, ere mere conclusions. We fil te find any 
allegations in the lease, even suggestive that defendant, doy 
becoming a tenant of the apace, wan to be given the exciusive 
right of selling articles of jewolry, etc. in the siere. The 
danguage of the lease is plain and unambiguous, and proof sliunde 
cannot be heard to contradict or very its terma, or give it # 
meaning incenaistent with the longcuage used-( Auditorium Aseosintion 
ve Fine srtes Aujiding, 244 I11. 648, 538.) And the mere fact that, 
after defendant becane a tenant in the store, plaintiff cessed 
operating « jewelry depertment therein and jm tve weeks re- 
established its said department therein, devs not show an ine 
tention om the part of plaintiff te give defendent wae exclu sive 
right. 

Counsel for dufendant alse contends thet the sffidavit 
of merits diucloses ew good defense te the peyment ef the rent 
beewmuse it alleges that, in violation ef the terms of the lease, 
plaintiff failed end refused * furnish defendent with “preper*® 
lighting, ete. Piaintiff eniy sasreed that "st all reesrenable 
business hours, whenever it Turnishee heat and light te the other 
part of acid department store, it will furnich hewt and dight te 
the space heraby icased.” It is not alieged in the sffidavit 
thet plaintiff 4i¢ not comply with this agreement. Counsel's 
contention seems to he based on the theary of s constructive 
eviction, thereby justifying defendant in refusing to pay the 
rent, but it is well settied thet “if the acta of the landiard 
ere much «as merely tend to diminish the beneficial enjoyment of 
the premises, the tenant is stiii beund fer the rent, if he 
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centinues to ocompy the premises; unless he abendons the premises, 
his obligutien to pay rent remains", (Keating v. Springer, 146 
Ill. 481, 495; Berrett v. Boddje, 156 Il]. 479, 484.} There is 
no suggestion in the affidavit that defendent wa» ust oenrpving 
the space ae a tenant for the period for whieh pliaintli? sucea. 
Gur conclusion is that the court was fuily warranted 
in striking tre uffidevit from the “iles on the ground that it 
did not show a good defense te plaintiff'a astion, and in entere 
ing the judgment. Accordingly, the judgment will be affirmed. 
APPISHED , 


Barnes, P. do, and Morriil, J., concurs 
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BDWARD EAHH, 
Appellee, APPEAL FROM 
WUBICIPAL COURT 
V¥Bo ; 
oY CHICAGO. 
WILLIAM BUCKLEY, yoo ra > fy oO 2, 
Appellant. kd fa Lee OV GD 


BR. JUSTICK GRIDLEY DELIVERSD THE OPINION O¥ THE GOURT. 


This is «nm action in forcible deteiner, commenced 
Vetober 7, 1921, to recover possession of certain premises, 
visa; the “second floor of building known as No. 149 La Vergne 
Avenue," bn the City of Chicsego, alleged te be unlewfully 
withheld from plaintiff. On the trial without a jury the 
eort found defendant guilty, and on Cetober 13, 1921, 
entered judgment that plaintiff reeover the possession ané 
that a writ of restitution isaue. 

It appears that pisintiff icased the premises by 
written lease, expiring September 30, L921, te defendant, whe 
remained in poseession efter the end of the term and was in 
possession on October 3, 1921, when he received a letter 
written by plaintiff's attormeys under plaintiff's eutherity. 
Defendant contended on the trinl that this letter created a tenancy 
from month to month, requiring a 60 days’ netice to terminate, 
but the court decided to the contrary, entered the judgment 
appealed from, and allowed defendant 60 days from Cctoher i5, 

| 1921, within which to file his bill ef exceptions, which bill 
was not filed until December 15, 1921, 61 days thereafter. 
After the cause hed been docketed in this appellate 
court, plaintiff moved to ctrike the bill of exceptions from 
_ the transcript and to affirm the judgment. On June 26, 1922, 
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the motion to strike wan allowed, but the motion to affirm 
was reserved to the henring. We find no error in the common 
law record, end, although not properly before us, have examined 
the bill of exceptions, ond ore of the opinion thet there is 
no merit in defendant's contention made in the trial court 
and here again urged. Accordingly, the judgment of the 
Municipai Court is effirmed. 

AFFIRMED. 


Barnes, ©. Je, and Morrill, J., concur. 
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WR. JUSTICE MORATLL DELYoERMD {HE OPIMIGN OF THE COURT. 


Judgment was rendered in the Municipal Court of 
Chicago upon a verdict in favor ef pleintiff, whe is 
appeliee here, for $4,191.48 and costs ef suit. efendantet 
appealed after motions for « new trial and in arrest ef 
judgment had been denied. ‘The suit was brought origineliy 
against the defendants Smmel and Albert Bloomfield, but 
subsequently Economy Tire and Hubber Company, a corporstion. 
Darable Tire and ‘ubber Company, a corperstion, Union Subber 
Company, a corporation, and Nothan Bloomfield were made 
defendants. The amended statement of claim averred that at 
the especial instance and request of these defendants, certain 
services were rendered, at an agreed price, and money 
expended for advertising to the agcregate amount of $3920.78, 
and that there was an sccount stated between the parties on 
duly 1, 1920. With the exception of the Union aubber Company, 
all of the defendants answered denying the existence of any 
contract or agreoment with plaintiff and speciazily denying 
the joint liability te pisintiff of each of seid defendants 
with amy one er more of the defendents. Just before the case 
was reached for trial, the plaintiff teok a nonesuit os to 


the defendants conemy Tire and Rubber Company, Oureble Tire 
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and Rubber Company end Uniden Subber Compuny, and judgment for 
costs was entered against the plaintiff in favor of each of 
these defendants. Thereafter, without further smendment or 
change in the pleadings end the iseues, the court procecded 
with ths trial, 

It is urged by appellants that the sction being 
against theee defendants jointly, no recevery cen be had unless 
the proof shows Liability agqninet all the persons joined as 
defendants. Lodge As Os Ue We ve Mihike, 129 Ill. 298; 
Imperial Hetel Co. v. Clafflin Coo, 175 ide 119; Powel) Co. 
ve Finn, 198 id. 567. The record shews mo evidence tending to 
connect Albert Bloomfield, whe was one of the defendante, with 
the orders fer the advertising olieged te have been given, 
with the single exception of certain statenents and declarations 
made by the defendants Semuel and tathan Bloamficid. Theue 
declarations cannet be regarded as sufficient to preve that 
Albert Bloomfield was a partuer with them, unless the ctete«+ 
ments were made in his presence or autheriszed by him or theree 
after adopted er ratified. Uonlan v. Mead, 172 T11. 15; Gordon 
ve Bankhard, 37 id. LA?. These propositions seem to be 
admitted by counsel for appellee, whe contend that the existence 
of a partnership iv a question of fact, citing Field v. Crawford, 
146 id. 136; Fitch v. King, 270 id. 162. This may be conceded 
without affecting the force of appellants’ argument above 
stated. 

Appellee aise contends thet a partnership may be 
crested by construction of law as te this persons, although 
noither intended ner actunliy ¢xiuting between the parties 
themselves. This rule deee not in any way contrevert the 


proposition for which appeliee contends. It is held in the 
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case of Dmgherty v. Heskard, 199 Ill. 239, cited by appellee, 
thet declarations of any alleged coepertners tending to 
establish the existence of a partnership are admissible againat 
the party making them and against any ether alleged portner 
who was present. This authority clearly sustains the 
proposition for which appellee contends, as Albert Bloomfield 
was not present at the time the slleged statements and 
declarations were made by his coedefondants Samuel and Nathan 
Bloomfield. It is sb¥ious that the judgment cannot be allowed 
to stand against the three defendants where joint liability 
has not been preven, ner upon the statement of claim without 
amendment. Under these circumstances, it is unnecessary te 
review the evidenee in the couse or to dismss other questions 
covered by the briefs of counsel. 

The judgment of the Municipal Court is reversed 
and the ceuse remanded. 

R&VERSED AND REMANDED. 


Barnes, F. Jo, ané Gridley, J., concure 
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RALBIGH MANUFACTURING COMPANY, 
a corporstion, | ¥ 
‘ Appeliee / APPEAL FROM 
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CHICAGO, BURLINGTON & quyhicy 
RAILROAD COMPANY, @ corporation, oe a ee oy th) ak 
\ gf Appellant. >> t A, OUD 


tw 


WR. JUSTICE MORRILL DERLIVERSD THR OPINION OF THN COURT. 


This is an appeal from a judgment by the Circuit 
Court of Cock County in favor of appellee in an action of 
replevin brought to recover 244,106 pounds of braes roda. 
The record shows thot under the roplevin writ, 122,612 
pounde of the merchandise in question wis reeevored and the 
writ wee returned. There was a jury trial resulting in a 
verdict finding the issues for plaintiff ond the right of 
possession of the property in plnintiff, upon which judgment 
wan entered, 

The subjectematter of this suit ie identicsl with 
that involved in case mumber 27769, in which em opinion has 
been this day filed. The ivoces in beth casee are identieal 
and the evidence substentially the same. The two cases were 
consclidated by stipulation and tried at ome time by the same 
jury: whe, by sgreement, were directed to and did return 
seperate verdicts. 

421i questions involved in the present apveal were 
decided in our opinion filed in esse number 27769, and for 
that reason ne further discussion of the law end evidence 
invelved herein is necessary. 

The Judgeent of the Cirmit Court in affirmed. 


APFIBRED. 
Barnes, P. Je, and Gridiey, J., concur. 
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Appelian se 
—, 
WR. JUSTICE WORRILL BELIVERAD THE OPINION OF THE couRT. 


This in an appeel fram a judgment of the Muni cipel 
Court upen @ werdict in favor of appellee, who wae plaintiff 
below, in the eum of $1,000 and costa. The action was in 
ausumpoeit upon a promissory note. The etatement of claim 
alleged the execution and delivery by defendanta of their 
promissory note for $1,000, dated May 19, 1920, payable to 
ene H. Galowich, and the endorsement thereof by payee. A 
copy of the note and ite endorsement was attached. Defend« 
ante! emended effidevit of merite set forth the execution and 
delivery of the note to the payee ac part payment for certain 
merchandise and that the same is unpaid, payment being refused 
6m account of the inferiority of the merchandise purchased, 
and further slieged that plaintiff waa not a holder fer value 
of said note, but was the agent for and en behalf of the 
payee. 

Appeliants urge ne grounds for reversal that the 
statement of elaim failed te whow a legal liability on the 
part of defendants te plaintiff and cite in support of their 
proposition sundry eases in the reviewing courts of this state 
in actions of tort, in which Judgments have been reversed 

_ @m account of the failure of the declaration or statement of 
Cleim to show the nature of the tort complained of. 
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Appellants alse contend that in an action upon a 
promissory note plaintarf mist plead facts disclosing some — 
right in himself ¢ titling him to maintain his action. 
Appellants argue that there wos nothing before the court te 
ahow that plsintiff was either the owner or holder of the note, 
citing, in support of their contention, Baerse v. Krier, 211 
Ili. App. 405, in which it was held that an action on a prom- 
issory note must be brought in the neme of the holder of the 
lege] title. This is conceded. Appellante alse cite Trude 
ve Fulton, 207 Ili. App. 216, holding that the legal holder 
and owner of notes may bring an action thereon in hie own 
name, sithough the proceeds belong to ane ther persen. The 
ether cases cited by appellants are in foreign states, whose 
statutory provisions sre not shown. Thene decisions indicate 
thet an endorsement on the part ef the payec must be shew, 
which was dene in the case st bar. 

It is mfficient if the statement of clair apprises 
defendant of the nature of the demand againet him amt fives 
the information necedsary te inform cefendsent ss te the nature 
of the case. sebitz v. Chicsro City sy. te., 192 Ili. App. 487; 
Weolten v. Crist, 210 id. 62. It was held im Plew v. Beard, 274 
Ill. 234, that "after judgwent, the rule by which plesdings 
before judgment are construed most strongly against the pleader 
is reversed and the pleading upon which the judgment ie baned 
ie liberally construed for the purpose of sustaining the judge 
ment (citing mtherities). If the statement of claim filed in 


this cause stated a cence of action, hewever defectively or 


imperfectly, and the issue jJeined was such as necessarily weuld 


require proof of the facts defectively stated, it would be 
sufficient.” This rule hans been sustained in numerous ins tances 
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and the authorities upon the subject were reviewed in Hetet v. 
Barnheise}, 216 111. App. 566. 

The affidavit of merits admitted the execution and 
delivery of the nete and its nonepayment. If there wea any 
defect in the statement of claim, it was aided hy the anewer 
of defendants, who were fully apprised cs te the nature of 
the demand againet them. Lyons v. Kanter, 265 Ill. 336. As 
was seid in Thomss v. Meuhlmann, 92 Ill. App. 575, “It seems 
too plain to require the citation of authority to eetablish 
the proposition that any plea to a declerstion which fails te 
state a cance of action can supply wich a defect." (Citing 
authorities.) 

In the case at bar, the statement of claim contained 
allegations showing the making, the execution, delivery, can- 
sideration and a general description of the note, the endorse- 
ment thersef by the payee and the right ef plaintiff te sue 
as the holder and owner of the mete. The mere fact that plains 
tiff's name appeared as an endorser en the back of the note 
was imeaterial. Henderson v. “uvideon, 157 Til. 379. Posseosion 
of a negotiable note is prima facie evidence of ownership by the 
possessor. 

Ho other grounds for reversal are presented by 
apypeliants, and it smset be presumed that the judament of the 
Muanici pal eure was regular and supported by ‘the evidence and 
warranted by the pleadings unless the contrery appears 
affirmatively. 

The judgment of the Municipal Court is affirmed. 

APPIRMED « 


Barnes, P. J., and Gridley, J., conamre 
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MR. JUSTICE MORRILL DHLIVERED THE OPINION OF THE dount. 


Judgment was entered by the Municipsl Court of 


Chicago in fever of plaintiff in an action of forcible detainer. 


There wee a jury triei. Defendants have appealed. 


The suit was breught te recever possesanion of 


premises described as n store loonted st 852 Hast Fortyeseventh 


fully held possession thereaf, 


The only ground fer reversal urged by appellants is 
that the court erred in refusing to aliew the introduction in 


evidence of the record and files in a certsuin case entitled 
Learner v. Spiner, number 799,251, in the Hunicipal Court. 
the record does not chow thet any evidence wes recsived or 
offered proving or tending to prove that the documents in 
question were relevant to the isme. Ne offer of any kind 
was made before or after the ruling of the court te shew the 
relevancy and materinlity of the Alleged sourt records er te 
show that appellee was a party to the svit of Learner v. 
Spiner. 

It is a well eatablicshed rule ef evidence that 
where the real purpose of the evidence or its relevancy, 
materiality, or competency is net apparent, there must be an 


: offer on the part of counsel shewing what it is proposed to 


' Street, Chicago. The complaint slleged that defendants unlawe 
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prove by the evidence offered. S48 Cyc. 1531. The purpose of 
offering the supposed records was not indicated and the court 


committed no error in excluding them. Heavely v-_Harris, 239 
Ill. 529; Powers ve 3. & Me Hajiroad Co., 175 Warn. 466. 


The reeord shows that defendants were unlawfully 
in possession of the premises after the expiration ef the 
term of the leave to them and that plaintiff was entitled 
to the possession. 

The judgment eof the Kunicipal Court is affirmed. 

 ARFIRMED. 


Barnes, FP. J., and Gridley, J., concur. 
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THE PHOPLY OF ‘THR STATE A 


OF ILLINOIS, | 
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O9RTA ety 
A 225 1A. 619 
UR. PREGIDING JOSTICR MesURELY 

DELIVERED THR OPINION OF THE COURT. 


Thies ~rit of error brings in review a judgment of 
the Criminal court of Gook County, whereby reapondent, Charles 
Fiteworris, Superintendent of Police of the Clty of Chicage, 
Plaintiff in error, was adjudged guilty of a contempt of that 
eourt and a fine of $100 and inpriaocnmemt in Jail for five days 
imposed, 
Carl Wanderer hail bean conyloatad of murder in Cook 
and 
County, TLlineis,/rae sentenced to be hanged on June 17, 1921. 
Jume 13, 1921, @ petition was filed te test his eanity and this 
trial wae coumenced before Judga David, aitting in the Criminal 
court, and a jury. The lutroduction ef evidence was bagun June 
23 and completed Jume 30. 
Prier to June 1, 1991, the reanoudent stated to some 
newspaper reporters in his private office, im eubetance as fellowes 
*A fine tusiners, Wanderer fan't half oa erasy an some of 
theses coppere will be if they keep letting theae men out om ine 
sanity pleas. it's undoing the work of my men for months back. 
It was three wonthe before we could land our evidence. ke one 
aoubte he cowmitted the erime « and that's all we are interested 
in. As it is proved he did, he should hang. They sre trying 
to prove that anycne who commits a felony ia a Iittle dippy.” 
Again on June %, in o sonversation with newapower ree 
porters he said: 
*t retract nothing. If Judge Pavid exlle me inte eourt I 
Wi11 tell him that Vanderer ought to hang. I repeat that if 
murderers continue to be released on insanity pleas they are 


not half as crazy as the policemen vhe are working day and night 
te send them to jail.* 
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The trial Judge thereupon appointed two menbers of 
the bar to act as friends of the court in an investigation; they 
were granted leave te Tlie an information and interregstories 
and an onter wos entered upon the resoondent to unewer the inter. 
rogatories injwriting. Answers wore made and flied, and upen oa 
hearing the cyart denied the mebion of reapondent that he be dige 
charged as purged of conteopt and fowid him guilty. 

In anewor to interrogatories reapontent said that he 
knew the persons with whom he hud the conversations in which the 
foregoing statements were wade by him vere nuwepapex reporters, 
but he 4id4 net know which newapapers empleyed thes. In ancwer te 
ether interrogatories he denied that when he made euch statenente 
he knew they would be or were Likely to be published in one or 
more of the daily newenapera of the Clty of Chicuge. 

It ie aw 614 rule that statements ag te matters 
pending in the guurta to be contembtuous eust be “ealeulated to 
impeds, embarrass or ebetruct the due admindatration of Justice." 
Stewart v. Tne People, 4 111. 395, 

it msy be debatable whether the atatenents made by 
respondent were of themselves oaloulated to iepede or emborrans 
the trial se to Venderer's sanity, but 1% Ls ewldont that they 
could not affect this unless they were brought in somo way to the 
attention of the Jurors and others participating in the triable It 
ian claimed that possibility of this arose when these stateuents, 
in substance were published in cartain daily newspapers in Chicaga, 
Under such clreunetances, in order to find respendient in conteupt, 
it must appear that he made such statements Knowing that they 
would be or were likely to be published, and thin he denies, 

ALthough the truth ef these anewers are foreefully 
questioned in argument, we cannet determine this, but must accept 


the snewera as true. This is the well established rule, 
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*The cemwon law mode of preceeding in cases ef conteupt 
Presents no question of fact to be tried by a jury. The deo 
fendant determines, by his own answer, under oath, whether he 
is guilty of that which is charged against him oe a contempt 
of court." iGtorey v. ihe People, Wiile, 45. 


"In cases of common law Jurisdiction for oonteept the 
defendant is tried upon hie snewer to interrogatories filed, 

Be ether evidence is heard. If the anewers prove false the 
renedy is by indictment for perjury, but Af the party purges 
hinself ef the contempt by hie anewer he will be diseharged.” 
Hake v. Ihe Peoplg, 250 Lil., 174. 

‘In Aeolding thie sase we can only consider the informa. 
tion, support ing affidavits, duterrogateries and sworn anavers 
therete.”* the ve Hoyme, 195 L1l. App. 272. 

Applying this rule, the comnenta of respondent emat 
be considered a9 not intended for publication and hence hia conduct 
sannet be held ao calculated to impede, exbarrase or obstruct the 
due administration of justice in the Yanderer trial. 

Yhe trial court should have held that respondent was 
purgeé of the charge of contempt by hin anewers to the interregnae 
tories, although he might fittingly have been admonished that 
nothing so becomes a public official se the habit of restrained and 
guarded speech. 

We conclude that the respondent was net guilty of 
Criminal contexpt, and the Judgment is therefsre reversed. 


REVERUED » 


Dever and Katchett, JJ,, concur, 
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DELIVEHED THe GPINIGN OF THE coutY. 


Plaintiff brought suit to recover the purchase price 
ef oa fur coat which she bought from defendant, upen the ground 
that it was defective, and upom trial had a werdict and fudyment 
for $600, the amount peid for the coat. Defendant seeks a re» 
yersal. 

Defendant is in the business of selling fur garments. 
In October, 1919, plaintiff beught a caracul cost “fer personal 
use. She took it home, but says that after wearing it for a 
few days the garment aplit in front. She cempluined to defendant, 
whe explained that it was probably mangled by the wachine in waking, 
end that he would mend it, which he did. Plaintiff wore it occasion 
ally for about two weeks lenger, when it eolint again. Defendant 
again explained thai the machine did met cateh it, ond said that he 
would again mend it. December 5th plaintiff paid defendant $600, 
the price ef the garment. Ghe then tock the acat with her te New 
York, and says that while there it started to eplit and tear and 
became so torn and full of heles that she did not weer it. She 
returned to Chicage March 9th, took the cont to defendant snd ree 
quested that he do something to make the evat good, but defendant 
refused even to attempt to repair it, disclaiming all liability 
for ite cenditien. This lew mit followed. 

Upon the trial the fur cost in questicen was introduced 
in evidence and inapected by the Jury, plaintiff testifying that it 
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was in the same sondition at the time of the trial as it was when 
she brought it back to defendant. A furrlor testified that the 
garment was bursed by the acid in the dye causing the material te 
rot and tear. There was also testimony tending to shew that a 
cont of this quality and character of fur usually lasts two or 
three years. ‘Two other garments were introduced in evidenve to 
support this atatement and insyested by the jury. These three 
garmentea are not in the veeord as exhibits upen this appeal. We 
must therefore conclude that, as evidence was submitted to the jury 
which is not before us, the jury waa justified in concluding that 
the garment sold by defendant to plaintiff was not fit for wearing, 
which of course wae the purpese fer which plaintiff purehased it. 
This being the fact, plaintiff was entitled to rescin:’ the purchase 
within a reagonable time and recover the price which had been paid. 
Sales Act, chapters 1l2Zla, sections 14 and 72, Tllinois Statute Cahill. 
There was evidence that the ceat was viftually worthless. 

Whether or not there was a reecision in a reasonable 
tine was a question of fact for the jury, “ho could properly find 
that plaintiff's stay in New York City was a reasonable explanation 
of why the coat was not seoner returned, 

Counsel for resveetivea parties have presented many 
technical points, upon which we de not comment for the reason that 
upon the record before us the merits of the controversy are 86 
Glearly with plaintiff, and the verdict the only one which could 
properly be renfiered, that any technical errors upon the trial 
should not compel a reversal. The judgment ia therefore affirmed, 

AVI RUED, 


Dever and Matchett, JJ., concur, 
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COOK COUNTY, 
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BSLIVERED THE OPIRION OF THE GOURT, 


By thie appeal defendant eeeks ‘the reversal of a judge 
ment for $6,500 entered upon « verdict im an action brought to ree 
eover compensation for personal injuries received by plaintiff 
September 19, 1913, when, because of the alleged rotten and defece 
tive condition of a railing on the rear porch on the secend Picer 
of an apartment bullding owned by defendant, she fell and was ine 
jared. 

There ie little if sny contest au tc the faate of the 
occurrence, Plaintiff was overlooking the moving of her heuseheld 
goods into the flat on the eecand fleer, and with hex mether was 
standing on the rear poreh holding her nine sonths old baby. The 
mother placed her right hand on the railing asd leaned over it te 
#all to someone in the baak yard, when the railing gave way; plaine 
t1if attenpted to catch her mother, but the two women and the baby 
went over the edge, carrying the railing with them. ‘The mother 
struck on her head on the concrete walk aid waa killed. flaintiff 
struck on her back on the cenerete stops Leading te the basement. 
The child in her arose waa apparently met injured. The railing waa 
the usual and customary wooden railing used in the construction of 
auch buildings in Chicago. It seeus to be gonesded in argument that 
the evidence proved the ralling was defective in that the wood was 
decayed and rotten, eavsing it to give way when plaintiff's mether 
leaned againnat it. 





Tt is argued that plaintiff's declaration did not 
state a cause of action in that it contalmed no allegation that 
the defect complained of existed at the time of the Letting nor 
that defendant knew of such defect at this tlwe; neither ie it 
alleged that a caref¥l examination by the defendant would have 
disclosed the defect complained of, We are not concarned with the 
question whether the devlaration was demurrable, but whether it 
will support a judgment after verdict. "A werdict will ald a 
defective statenent of a cause of action by supplying facts doe 
fectively and imperfectly stated or omitted which sare within the 
general terns of the declaration. Sargent Ss. v. Saublig, 215 111. 
428; Grace & Hyde Uo. v. Sanborn, {25 111, 136. 

the declaration alleges that on Septesber 19, 19145, 
defendant was the oener and in possession and control of the aparte 
ment building in question, consisting of several flate; that plain- 
tiff resided with her husband, a tenant, whe had rented from d= 
fendant an apartment on the second floor of the building, and that 
defendant “then and there earelessly and negligently permitted and 
allewed said railing te beceme and remain in a dangerous® candle 
tien and carelessly and negligently failed to make this known to 
Plaintiff or her husband “at the time of their taking possession, 
altheugh defendant had notice of the dangerous ond unsafe condition 
ef the railling;" that slaintiff had no knowledge of the defective 
and unsafe conditien of the pore and railing, “which was a latent 
defect and could net have been discovered by her by the exercise 
ef ordinary care.” By a fair and reasonable intendment thie ale 
leges that the defect axisted at the time of the letting snd that 
defendant knew or should have known of the same at this tine, 
After verdict all intendments and preswapticns are in favor of 
the deelaration, and if the terus of the declaration include by 
fair and reasonable intendments any matter necessary to be preved 


and without proof of which the jury could not have given the 
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verdict, the want of an express averment of such matter is cured 

by the vertict., 1 CGhitty's Pleading, 673, Yhis rule has been 
repeatedly followed; see Simonich v. Co & Ae Js He Co., 217% Til. App. 
336, and cases therein oited, The declaration in question is 
sufficient under this rule. 

It was alae aufficient to allege that the defect was 
latent and could not have been discevered by plaintiff "by the 
exercise of ordinary care.* We know of no rule requiring, under 
such clrounstances, that the tenant must exercise a "“oareful 
examination® for Iatent defects. While some of the cases ase this 
expression, we do not find it definitely decided that the tenant 
must usé more than reasonable diligense or ordinary care te dige 
cover defects. Syunmgack v. Morey, 196 111. 5@; Boraward v. Gale, 
265 Ill. 511; Kelley v. Grecaten, 222 111, App. 6%. 

It should be noted that the fury were inatroeted at 
the request of defendant that unless these conditions which the 
de¢liaration is said to omit wera proven, there could be no recovery. 
Ske cannot nev claim that the law is etherwise. 

It ia earnestly argued that the relation of landlord 
and tenant did not exist between the parties, Lauderdale & Sen 
were rénting agents for defendant; plaintiff ealled at their office 
September 16, 1918, ani there signed what is called a tenant applie 
cation, by which she agreed te sign « lease in the usual form and 
pay a full month's rent within threa daya, subjeet to satisfactory 
references, et cetera. At the same time she paid five dellare as a 
depesit to secure the lease and reesived a receipt, by which she 
agreed that if the application was accepted she would rent the 
flat from Geptesber 19, 1918, to September 30, 1919, at a monthly 
rental of $20, payable menthly in advance. She alse agreed "to 
sign the usual form of lease when sane is prepared, and pay the 


balance of the firat installment of rent, and failing to do se 
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within five days from date herecf, said deposit will be forfeited.” 

On the morning of September 1lfth plaintiff obtained 
the key to the apartment from another tenant in the bubiding and 
went to Ur. Lauderdale's office and paid the balance of the firet 
month's rent. She received a receipt vaivins/takhs which reelted 
that $20 had been paid “in full for one wonth's rent From Sep 't 
WW-+-- 1918, to and including October 13, 1918." Piaintiffr tewe 
tified that at this time Lauderdale said she could move in. He 
testifies he told her it would be necessary for her to sign a 
written lease before she moved in, aud ashe promised ta have her 
husband do this as soon ag he returned to town in a day or two. 

The acceptance of the rent in full fox the month beginning September 
19th sand the recitals of the receipt therefor rather tend te core 
roborate plisintiff's version. Plaintiff would hardly have paid 

the first month's rent in full without permission to take posession. 

Sut whatever may have been the rights ef the parties 
under the prospective written lease for a year, when the first 
month's rent,.from September 19th to Sotober Lith,was paid in full 
and accepted, plaintiffg was, at lenst, a tenant for this period and 
the relation of landlord and tenant existed between the parties at 
the time of the accident. 

By insatructiona give at the request of defendant the 
jury were told it mist be preven that defendant knew that » dangere 
ous, defective condition exiated in the railing, "or in the exercise 
ef ordinary care sheuld have known" of this condition. This is the 
sorrect rule of law and has been stated frequently. Eoysaan v. 
Sanderen, S7 111. App. 160; Chicago Cengolidsied Bottling Co. v. 
Mitton, 41 111, App. 154; Eyerett v. Foley, 132 £11. App. 438, 


and cases therein cited. 
The recor justifies the conciusion that defendant, 
through her agent, had actual knowledge ef the defective condition 
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of the railing in question. Defendant's husband built the builde 
ing seme twenty or thirty years before this time, Ur. Dooley 
looked after the property and was the general agent for hie wife 
in making repaira. Mr. Lauderdale tevtiifies that he had never eesn 
Mrs. Dooley prier to the accident and always received witherity 
from Mr. Dooley. Defendant testified that if anything was needed 
in the way of repairs My. Dooley would report to her and repair the 
seme, that he would “icok around ho see if everything was safe." 

A previous tenant testified that she had called Mr. Dooley's ate 
tention to the railing. Another tenant of thée sane apartment 

who had vacated September 1, 1913, testified that she never saw 
anyone in connection with repairs except lire. Dooley; that after she 
had been in the apartment for awhile she had discovered the defece 
tive condition of the railing and called Mr. Doolay's attention te 
this; that in August, 1915, ahe teld him to be oareful not to lean 
against the railing, av it was very loose, but that he had replied 
it was "bullt to stay and not to fall down,* Defendant testified 
that her husband did not report these compluinta te her, Are 
Dooley died before the time of the trial, As he was defendant's 
agent te keep the premises in a gate condition and to make negese 
sary repaire to this end, his knowledge ef the defective condition 
of the railing would be imputed te the owner, 

While some of the questions put to witnesses were Lenade 
ing and perhaps objectionable, yet the rulings of the court thereon 
ao not require 4 reversal. 

It is earnestly insisted that the verdict of $6500 
is excesaive, We are inclined te hold that this objection is 
meritorious, The accident might have resulted in serious and 
permanent injuries, but, straigelky enough, plaintiff seene to have 
escaped thie. After she fell she was either carried or walked up 


from the basement steps into the yard and sat upright, very 
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naturally devoting moat of her attention to her fatally injured 
mother, Then she walked up several stave onto the rear porch of 
the apartment. In about two hours she walked with sesiatunce to 

an automobile and way driven te her mother's home, “li the time 
@arrying her ohild in her arms, and alighting at her mother's 

home walked up two flights of staira and was able te sit there 

for some minutes. Her clothing was removed and «a dowtor examined 
her, whe testified that he found bruises over the lumbar region, 

en the shin bone and areund the arms and knees; that he found only 
@ little swelling; that there were no benes breken; that he ox 
asined her spine and found no paralysis and ne interference of 

any nerves coming out of the spinal cord at the place of the 

lumbar; that she had a nervous heart, increased naturally by the 
shock of the fall, but this disappeared shortly afterward; that he 
attended her four times; that she certinued to improve, and that he 
feund nothing permanent the matier with her. An osteonath testi« 
fied te m “Lump or swollen condition of the small ef the back at the 
junotion of the lumbar arul sacral region." A physician teatifying 
on her behalf, who had examined her for the purpose of teatifying, 
tated that the reflexes were all substantially nerwal, and that 
there were “no objective syuptons of disorder.” Other physicians 
testified to the same effect. An Keray photogragh of the vertebrae 
was taken, but it ie not claimed that it discloses any ubnormality. 
Before the accident ahe had been in goat health, weighing about 153 
pounds, Five or six months efter the accident her weight decreased 
to 110 pounds, altheugh it subsequently inorsased and at the time of 
the trial she weighed 147 pounds. She testifiet that dmsedistely 
after the accident she felt dazed and dilazy and suffered pain frem 
bruises around the asnall ef her baek; that she had a stiff neek whieh 
centinued for three or four months, She cemplained of pain if she is 
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on her fect for any length of time or does any hard housework. 
She evidently received a severe nervous shock, causing nausea and 
headaches, 

It 19 pointedly suggested that the jury, in awarding 
guch a large amount, was influenced by the death of plaintiff's 
mother through the sume accident, 

Under these circumstances we are not content te aliew 
the judgment for $6500 to stand. It is therefore ordered that if 
Plaintiff’, within twenty days frou the date of thin filing, shall 
remit $2500 from the amount of the Judgment , the Judgment will be 
affirmed fer $4,060, and the costs of this appeal shall be taxed 
against defendant; otherwise the fudgsent ie reversed and the | 
cause is renanded. 

SUDUMERT AVPIRUED UPON REMITTITUR OF 92,600; 
OTHSRWIGH KEVERGSD ABD HEMANDED, 


Dever and atehett, Ji,, concur. 
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MR. PREOIDING JUSTICE MeSUNELY 
DELIVERED THR GPINION OF THR COURT. 


By thie aypeal defendant sgake the reversal of an 
adveree juiguent in a forcible detainer action tried by court and 
Jury. 

fwo alleged errors sre presented for conaiteration. 
Defendant says plaintiffs did net make a primg facie couse for the 
reason they were not present in person to testify that they were 
entitled te possession. The evidense shows the property had been 
handled for several years by an agent, Mrs Kewmrine, who leased 
the building, paid taxes and remitted the net proeseds to the 
plaintiffs, He also received from plaintiffs funds with whieh te 
pay taxes when the rents were not qauiffictent fer this purpose. 

A lease wos introduced running frem Brumrins, se agent and Lessee, 
to defeniant, which lease had been terminated by Erumrine pureuant 
te ene ef the previeions therein, 

The title te real setete is net involved in a foreible 
detainer aetion. This is merely a euit for possession and evie 
dence ag to ownership is relevant only te the question of right 
to possession. It is apparent that Arumrine wae agent for and 
represented plaintiffs, whe were the owners of the property. This 
made a prima facie case, and the court properly denied defendant's 


motion for a directed verdiat. 
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The other point is that after written notice ef terni-e 
nation had been served EKrumrine verbally withdrew it in an aliaged 
conversation, in which defendant's president was told to "forget 
about the notice.” Krumrine categorically denies this oni asserts 
that he never at any time withdrew the notice or maid anything 
that would convey that meaning. These variant stories were fer the 
jury to consider, and we cannot say that the conclusion favorabie 
to Krumrine'’s vergion was clearly wivarranted, 

Wo meritorious grounds have been presented for reversal, 
and the judyment ie affirmed. | 
AFPIREED, 


Dever and Matehett, 7J., concur. 


met tien t9dte ttt 9d tadog 


aioe 





ft \ i : a oN 
i 4 fF he OY 


\ 







PrPUAL RO MUNTCIPAL GR? 
OW? CHICAGO, 
HERMAN GROGSMAN ‘ 

Son aljant * 


4 
\ 


RR, PREGIDLING JUSTICR HesUHELY 
DBLIVEARED TUR OPIDION OF THA GOURY, 


Dafendant gocks the reversal of a fuienont against hin 
for $2070.65, upon a directed verdiet in a auit brought on big - 
promissery note for 92,000, dated June 15, 19%, due Jamary 2, 
1931, to the order of %. Moyer, by whom it was andorned, anit which 
subsequently was gurekaeed by plaintiff’, 

the defense way bused wook a certain contract betesan 
defeniant snd Geyer reciting that on June 15, 1900, defendant 
had purchased frou Meyer hie eapitel utesk of the Kennedy “orpany, 
which was engaged in manmufseturing and seliing clethes, The price 
was $6,800, payable part im cagh ond the balance by note for 52,000, 
the instrument in qiestion, Keyer agreed as port of the sone dere 
tion of the purchase sot te do anything thet would tend to injure 
the Keommedy Company mor to angace im a aimilor line of business for 
a period of two years within the City of Chigage or vidinity. I+ 
Was alee agrasd that ehould Xeyer vielate the agreenent in any mate 
mar the $2,000 note should be mull and vold. 

Mr, Brown, a attornmay, testified that he waa oresent at 
the time the contract was executed and that by agreement the $2,000 
mote was delivered te hin to ba held in escrow, and that he so held 
it until Decamber 15, 1920, when it was sold ant delivered by his 
te plaintiff at o 4iseount of $100. Brown sayo he was ontitied te 
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$500 out ef the note in paynont of bis fee av attomey in comee+ 
tion with the deal between Meyer and Gresewan. Plaintiff st this 
time knew nothing shout the contract. 

ir, Welaberg, attorney for defendant, teatiziad that 
a day or two before Christmas plaintiff telephoned to him that 
he had a note signed by Grosuman, oni he then informed plaintiff 
ef the contract and the substance of its terns. This is denied 
in part by plaintiff, who testified there was no telephone cenvere 
sation, but that he talkod with “re Yeleberg “regariing the payment 
of thie note in a general way." 

Upen trial defendant offered the contract in evidenee, 

which was exeluded ty the oourt. It was cluined that this was 

OFLOs 


The evidence cstablishe’ that plaintiff besane the owner 


and holder of the note before maturity in good faith for a favorable 
consideration, without notices of asy infixcity or defense, Under 
such cirounstonces he was a bolder in due cowreé, holding the ine 
strument free from any defense which might be available te Meyer 
and Grosmaan wong themselves arieing out of their contract. The 
situation is governed by the provisions of the Eegotieble lnatrue 
ment Statute, Cahill, chap. 99, seca, 72, 77 and 1. 

Defendant contends plaintiff had knewledge of the de- 
feneo at the time he purchaved the sote. The evidence shows te 
the contrary. Both plaintiff awl Srown testify witheut contradice 
tion that the note was purchased by plaintiff on December 15, when 
plaintiff’ had no knowledge of the contract, and the testinony of 
defendant's attorney a2 to the tine when be notified pluintif¢’ of 
the contract places this at a day or two before Christras, and 
the gonversation indicatce that the purchase of the note had taken 
Place scwe tine befere., Im this state of the evidence the sontract 
between Groseuan and Heyer could not affect vlaintiff's rights, and 
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it wae proper te exelude it av ismaterial, 

It is aa aiditionsal point for plaintiff that defend 
ant did not prove or offer to prove any breach by Reyer of the 
contract, efore it vould evall ea a defense it woe necessary 
te show a bDreseh of his vbligations which would operate te 
nullify and void the note. Nothing of thie kind appears. It is 
not a sufficient excuse to say that after the court ruled againet 
the contract 4% would have been unavailing to introduce evidence 


ef a breach. At leant an offer of euch evidence should have been 


mado. We oust take the record aw it 4a, and frem it it does 
not appear that even Af the court hed adaditied the contract it 
would have prevailed aa a defense, 

Upon the evidence before the court there was no ioeoue 
to be submitted to the jury. Plaintiff had made « pring facia 
ease that he waa a holder of the note im due course and there wap 
mothing tending te dispreve this, Under auch olroumstances it was 
proper to instruct the jury to Sind fer the plaimtiff, and the 
verdict and judgment followed, There is no reagon te reverse, 
and the fJudoont is affirwed, 

APVIRESD, 


Dever and Matehott, 77., cencur, 
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APPEAL FROM COUNTY COURT. 
OF COOK GUUIKTY, 


ve. 
PROPLS OF TRE ohare oP ALLIBOIS 
et thle y % 


BR, PANSIDING JUGTIO“N MeSURRLY 
TELIVERED TH GPintow oF Me COURT, 


this is am appeal from an aerdear rewanding Leonhard 
Januchowaki to the cuatedy of the Sheriff ef Cook Cowity, puxsuant 
to the verdict of a jury upon his patitien for release from an 
arrest on a gapias ad satiofact andug. 
it was gharged that the petitioner had been guilty of a 

fraud in procuring a loan; thie wae presented to a jury by evidence 
that petitioner, whe was contiected with @ renl estute firm, was 
told by Gsdar Frager, a fellow lodge menber, that he desired te 
invest some money in real estate, whereupon the petitioner told . 
him not to buy then because he, the petitioner, had a good preposi~ 
tien for him. “bsequently petitioner called at the haus of Hr. and 
Mra. Evager in his autamobile and told them he had bought real en« 
tate on Wilson averme for $11,000, paying $3,660 down. He then 
took these parties in his automobile te musbersa 2799 and #737 
Leland avemie and told thew he had also bought thet property and 
needed $4,000 to improve these properties. lr. Krager tela bim 
they had only $2,000 and might let him have $1,500, Petitioner 
therefore proposed that they give him $1,500, for which he would 

‘ give bine promissory nate for $2,060, giving then a profit of $800, 

‘ and that “he would #e11 the house in six months and the $2,000 


{ would be repaid.* The 91,500 in eurreney was paid ever to petie 
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tioner, whe gave the Kragers his note for $2,000 due Octoker 16, 
1920. Subsequently when the note matured, petitioner requested the 
Kragers to wait until December 1%th, when property owned ty himeels 
and another would be sold, whieh would give petitioner fusda te 
pay the note, and said that if they would wait he would give them 
S15C in addition to the $3,000. ‘Thereupon the Bragere aurrendersd 
the $8,C60 note to the petitioner and received one for $2,150 due 
December 18th. Ho part of the 91,800 was ever repaid, and it is 
eonesded that petitioner never owned either of the properties on 
Wilson or Leland avemes, Petitioner further testified that he 
aia not cwn and had no interest in any properties during the year 
1925. Suit was brought in the Superior court and Judgment for 
$1,500 rendered ngainst petitioner, upon which a gapias ad reg- 
pendienduy was issued. Thersafter he was arrested on so ¢cening ef 
setisfaciendiug and subsequentiy filed bhie petition for release in 
the County court under the Tksclvent Debtor's act, and o Jury was 
@alled te try the iggue wheather he was guilty of fraud in proeuring 
the 31,5060. 

The verdiot of the jury finding petitioner gullty of 
fraud ie not questioned im this court. Fraud was amply sreven and 
mo other verdict could nroperly have been retumed. 

The only pointe presented as reasons fer reversal ree 
late to the adaiesibility ef two Stans ef evidence, Ur. and Ers, 
Krager testified that they would not have losned petitioner the 
toney unless they believed bia representation te them that he owned 
theese pieces ef property. Yhie wae admiesible. Gueh testimony was 
Rot marely opinion evidence or evidence an to u state of mind, but 
Was evidenee of the fact that these parties advanced their money te 
petitioner because they relied upon bis statements, A similar obe 
{ jection wae made te like testimony in Pecphe v. Beil, 244 111. 174, 
the plaintiffs in error there contending that the statement ef the 
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proseouting witness that he relied on the falee pretenses was not 
@ watter of fact, wut a mere opinion, The court, however, sald: 
We fail to see any ferve im this contention. if “mith believed 
in and relied om the false atateneants sade by the plaintiffa in 
error, it was a fact to which he was competant to teatify.* 

The court adwitted in evidence a photogrash of the 
prenises on Leland avenue after the witness, lirager, had stated 
that it was o correct picture of the prawises shown ta iim and 
his wife by petitioner, which he claimed to ow, whieh statement 
wae the basis ef thelr loan to him, Ye see ne valdd objection te 
thia. It io not denied that it is a correct photograph ef the 
prenises, it shows a substantial and modern three story stene and 
brick apartment building. 14 wan adudiesiblie as tending te suprert 
the claim of Mr, ani “rs, Krager that they leaned their money to 
petitioner upen the strength of his pretense of ownership of thie 
property. The appearance of the property waa one of the inducements 
te sewure their confidence. Ao such it was proper to be considered 
by the fury. 

Praud was so clearly shown by scoupetent evidence that 
the points made on thie appeal, oven 4f meritorious, would net ware 
rant us in reversing the judgment, It is affirmed, 

APPL RKED « 
Dever and Matchett, J5., conour. 
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APPEAL FROM UOPMATON COURT 


\ OF COOK GOUKTY. 4 
PRANK ', KENNROY) et al. mt eae Ah oo 
On Appeal of CATRERIME Mit > > es ofthe 
and THOMAS H, MERGER, hed keg PF * 


Appellant 


Me. PRESIDIAG JUGTICE MeSURELY 
DELIVERED THE OPINION OF THR COURT. 


Sy thia app¢al Catherine Mercer and Thouas H. Zercer, 
defendants, question = decreas in a chancery preceeding brought 
by Nicholas BK. Muy, whe alleged that there wore wrongfully che 
tained from him = a¢eond mortage note and trust deed, oid awaht 
te establish ownership thereof and te onfforee his rights there» 
wundey in the ferecleaure vroensdings of the first oortwage. 
éuswer was filed sud the cause referred to a master in chancery, 
whe heard evidence and reported kis cenclueions, which were fae 
vorable tc compisinant. Upon hearing before the chancelior the 
exceptions to the master's report were over-ruled snd a decree 
was entered substantially in accordance with the manter's 
recommendat ions. 

the recerd shows that May had known one frank 7. 
Kennedy for about sixteen years and at ons time worked for him, 
performing Light duties ouch as answering the teleshone and 
taking orders, He aise had known Thowas 3, Mereer, one of dae 
fendants, a lawyer, who had forserly represented biw in a cere 
tain deal. He had confidence in Kennedy and out of his savings 
had loaned him varicus asountes without any security exeept 


Kennedy's personal sotes. July 6G, 1914, he loaned Kannady 


$1,000, taking his note therefor, due in three years, with six 
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per cent interset, seoured by a trust deed fram Kennedy ani wife 
conveying certain ronal eatute, subject to « prier trust dead from 
them to Edward A. Dicker, trustee, te secure their note for 
$2,000, 

¥er a period of about ten years prior to Jume, 1915, 
complainant suffered from loeometer ataxia and from failing eye-~ 
eight, ond in 1918 becase an inmate of the Lake County Poor 
Varm at Crown Point, Indiana, He was there under the care ef a 
physician, who treated hiv eyes. His saducation had been tery 
meager, ond at thin time his eyesight was so affeetod that he 
eould net read. He was unable to walk or stand and went about 
in a wheel chair, 

A bid1 was flied to foreclose the firet mortage and 
gustions was issued June 12, 1018, fraa the Cireult court ef Cook 
County agaiuat Frank T. Xemedy and wife ant the uninews owners 
ef the second mortgage note for $1,000. June Lith Frenk T. Ken« 
nedy and Themas i. Mercer vialted Kay at the Puor Ferm and ins 
formed him of the procesdings to foreclose the flret mortgege and 
that 14 would be mecenaary for him to apzear im court the following 
day with his note and trust deed; that they would hove Uerser prece 
ent his second mortgage “and get sougthiag out of 1+,” snd that the 
“papers had to be thore;" that Mereer would defund the case for 
Way, andi, in resyense to inquiry, said that he would charge only 
$80 for hic services, The note and trust deed were then in the 
possession of complainant's son Charles. Merser wrote an order 
on Charles for than, aid had Kay sign it, slthough he was unable 
te road, and mays that he took Horcer's ward Cor what Lt contained. 
Sersody and Mereex called upom the gon ond seeured the nota, with 
intersst aoupena sud the trust deed, representing to the son that 
these papers must be presented in court the follewing day, which 


eS a matter of fact was the day the sumcens in the foreclosure auit 


was returnable, 
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A few days later Kennedyand Mercer called upen complaein- 
ant at the Poor Farm and teld him they had brought some inteorest 
money for him and Mercer asked whether complainant wanted the $200 
in money or in Liberty bonds, and complainant replied that he pre-e 
ferred the bonds, and four Liberty bonds aggregeting a par value of 
$200 were given by Mercer to May; at the same time Mercer presented 
& paper to May, telling jdm that it was a reeeipt for the bonds and 
requesting bim te slgn it, which he did. This paper was in faet an 
assignment for a consideration of $3200 te Catherine Mercer of all 
of May's right, title and interest in the $1,000 note, the interest 
notes and the trust deed securing the same. Catherine Mercer had 
no knowledge of the existence of this note and trust deed at the 
time it was obtained by Thomas Mercer, and the master found that her 
knowledge of the details of the transaction appeared to be hazy. 
it is in evidence that Mercer wend to nee May at the instance of 
Bennedy with the "idea that If I could make some money on it I 
Would buy the mortgage." Subsequently May asked Mereer what he had 
done sbout the suit and wae told that he “had filed the case over «- 
your notes ain't very goed.* 

Although Mercer purported to act as his attorney he did 
mot inform May as to what was noceasary to protect his interest in 
the foreciosurs proceedings, and Hay did not know that he had exe~ 
cuted an assignment to Catherine Mereor, whese name was not mentioned 
to him on #ither visit. Thomas Uereer and Catherine Mercer are 
brother and sister, and Prank Kemedy is «a distant cousin of theirs. 

July 3, 1019, Catherine Mercer filed an answer in the 
foreclosure prosesding of the first mortgage, claiming to be the 
legal owner of the said $1,000 note, intereat coupona and trust 
deed, and on the same day filed a crose-bill to foreclose the same, 
September 29th a final deeres was entered in the foreclosure suit, 
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fixing the righte of the first mortgagee and finding that Catherine 
Mereor had a lien subject thereto for $1379.31, with interset, and 
diredting a anle, and that after settling the first mertgage the 
balance, if any, should be paid te Cathorine Mercer. October 27, 
1919, she bid in the prewiass for 93300, From thie the saster re~ 
tained his fees and pald the holder of the first mortgage in full, 
and the balance of $309.11 was paid te Catherine Mercer, leaving 
a deficiency in her favor of $579.14, for which a deficloucy decree 
waa entered against Kannedy snd his wife ond a certificate ef sale 
was iscued to Catherine Kereer. . 

the master ix the present wait found that Thomas and 
Catherine Mercer ocoupled the premises im question; that Thomas Mer~ 
eer had not only known complainant for a number of yoars and repre+ 
sented him in legal matters, but also represented und advised Prank 
Kennedy on legal mattera, and that eat the time of the foreelesure 
preceedings said Sennedy was unatle te pay his current ebligaticns 
and Was on the verge of banukruptaoy. 

the final deeres in this sult was entered Decewbar 10, 
1921, approving the master's report and ineluding eubstantially 
hie findings and following the veeoneendat deus of the report. ‘The 
deeree found that the assignment by cowsleinant of his nutes and 
trust deed te Catherine Mercer was an imposition upon the trust sad 
confidence twpcved in Mercer and Kennedy by May, who, because of his 
impaired physical scendition was unable te protect his interests, and 
that they, under the clreumotances, were bound te safeguard his 
equity in the preperty boin@ fereclosed; thei Catherine liercer was 
not a bong fige purchaser for vaiue and that ehe tock title te the 
notes and trust deed with full knowledge cf complainant's righte 
therein, and that the consideration paid for the same was so groably 
inadequate aus to deprive her of any right of the protection of a 


court of eqeity; that she took title to thase as trustee for the 
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use and benefit of eomplainant, subject to her right to be reimbursed 
te the extent of $200, the amount of the Liberty bonds; that said 
Catherine and Thomas Mercer wrongfully used and converted te their 
own use seid notes, coupena and truat deed which were the property 
ef complainant, in foreclosing the same in Catherine Mercer's name 
on her crese-bili. It was therefore decreed that compleinant was 
entitied to a lien on said premises for $809.11, with interest at 
six per cent per apium from Septesber 22, 1919, so far ae the value 
ef said premises exceeds $2490.89, which was the amount that 
Gatherine Kercer paid in cash to satiefy the sum found due te the 
first mortgagee. It was alse decread that Catherine Mercer should 
hold the deficiency deoree in ier faver in trust for complainant 
end assign the sane to him and account to him for the moneys re= 
eeived thereen vith interest, provided she should be eredited with 
$300, made up of $200, the value of the Liberty bonds, and $100, the 
Feasonable value of her solicitor's services in the foreclosure sult; 
that the master's fees and costa should be taxed ayainet Catherine 
Hercer and Themae Mercer and that all the rights of the parties 
were subject te the rights of the comlsinant as sreve set forth. 

it was ales held that there should be an nceounting before the mas- 
ter of the rents snd profits collested by Catherine Hereer from said 
Teal estate with the necessary expenditures made by her. 

Hanifestly the record shows that complainant was ene@ 
titled to equitable relief, Defendants question the finding that 
Catherine Mercer's knowledge of the transaction appeared te be 
hazy, but there was sufficient evidence to Justify much a finding. 

The rule that “He whe seeka equity must do equity® 
would net require aa a condition pres¢dent eH relief fer soup Laine 
ant that he must first repay Catherine Mercer the moneys she hat 
advaneei, The true meaning of the rule is that equitable relief 


will not be granted except upon equitable terme. 21 Corpus Juria, 
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174. Heference to the decres shows that Catherine Mercer's rights 
were anply protected. 

Complainant is not seeking to rescind a contract on 
the ground ef fraud, There was no centract between the partier; 
their minds never met, The notes snd trust deed were procured 
from complainant not through » contract but by subterfuge, so 
that Catherine Mercer held this property as s constructive trustee 
for the benefit of complainant. 

Bor is thie o ceee of relief en the ground ef inade= 
quacy of consideration, ‘The parties wore not contracting, hence 
ge consideration, inedequate or othorwice, wan invelved, 

it was proper to pay slx peor cent on moneyn received 
by Catherine Mercer en the defici eney decree from the time she 
reseives such payments. This is not o judgement and the stotutory 
rate of interest at five per cent is not aprlicable, Miner oriti-+ 
eionms are made of the decres, but they are not of importance, 

! Upon the whele record complainant was manifestly ene 
titled to the equitable relief granted by the decree, which cives 
sll parties concerned their just dues, ond it will net be shanged. 

APFISMED. 


Dever and Watehett, JI., comcur. 
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BK, PHSSIDIRG JURTICE Bethy 
TBLIVERED THR OPINION OF THe GoURT, 


Plaintiff? brought sit on 4 preaisceory note ef 4oe 
fendant for $166 with interest and attomey's fees, ond for a 
belanes of J17S for merchandise sold te defendant, These claims 
Were not disputed, but defendant asserted certain counter ¢claimea 
fer dental work ag a set-off, Upon trial by the court wiaintiff 
was given judgment for 9281, from whieh defendant apoasia. 

Defendant's cmt-of? gove ala iteus ef dental werk 
for various persons, two of which were fur work dume for plaintiff, 
and the other itens are aaid to have bean charged to plaintiff's 
agoount at his request. Ve thin set-off pisintiff filed wm affie 
davit of defense, asserting that (1) dental serviees perfoxrwed 
for the persone nawed in the atatenent other than plaintiff were 
not rendered at plaintify'’s request; (2) dtensn for persone. dental 
services charged to plaintiff heave been gald for in full: (5) the 
Statute of Limitations had run as to five itece of the seteotf. 
It is apparent from the face of the seteoff that the statute had 
Fun ag to certain items. No plwa or affidavit wae filed by dee 
fendant to plaintiff's affidavit of merits. The triel court 
figsallowed sertain items of defendant's set-off, and we believe 
properly. 

The practice as te set-offa is regulated by section 
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18 of the Statute of Limitutionn, aid section 47 of the Practiae 
Agt, Cahill, Lilineia ttatutes. By nection 18 a defendant ia 
peruittied to plead a set-off ox counterclaim “barred by the 
Statute of Limitations, while held and ewind by him, to any aotion 
the cause of which wae owned by the plaiatis’ or person under whow 
he clains, before auch seteoff or cowiter-clain wae oo barred, 

and not otherwise." Steere v. Byownel), 124 (11. 27; Hob v. 
Suteas, 162 Ill. App. 335, Sefendant aid not plend or preve that 
the said items in his atatwent of set-off wore held ani omed by 
him at the tine they bovane barrett, and that glaintiff's causes of 
action were beld amt qeued by plaintitf before defendant's cleime 
were ec barred. Toe failure te do thls guatained the par of the 
statute,ao the trial sourt properly held, 

We are algo of the opinien thai the court souid 
rightly ¢imd that souwe of defendant's ites ef oeteoff vere mot 
guzficientiy prevan. ‘The firmt item was fer services ravierad te 
Myre. Reval, but she testified that all work done for her by de« 
fendant hai been paid fer. The peut item wae for servicers to 
Lewis Heval, JTr., but this is not supported ty suffielent proof. 
The ease is true of the nowt item of further services Tor Lewlke 
Reval, Jr, The hetter evidence is that these aervices were to 
plaintiff pereonaliy, The next item is adwittedly fer work done t 
plaintify, and it ie sonceded that thie hag bean said for in full. 
The mext itexn is claimed te te for services to pialnatiff. This was 

mat proven, although there was seme proot that sarviees were rene 
dered at this tine for iro, Reval. ‘The inet ites is for eervices 
said to have been renderad for a boskkeeoer exwloyad by piaintiff. 
There is controversy a9 to whether ylaintiff hed agresd to pay for 
this, The trial court, however, apparently accepted defendant's 
test mony te the effect that he amd plaintiff’ hat agreed to make 
the amount of thie sharge $175, which was te cover the anount of 
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the werchandise purchased by defendant frou plaintiff. He ercse« 
@rrots have been assigned by plaintiff. 

Defendant's counsel present argusents based upen cere 
tain ledger sheets and canis witch, however, do not agpcar in the 
abstract. Ye shall not seareh the record for reasons for reversal 
whieh do not anoear in the abstract. 

The eredibility of the variact stories of the parties 
could be determined by the trial court better then by us. The 
trial court evidently attempted te reach o just decision, awarding 
te ach party reepectively what seemed properly his just dues. 

We see no sufficient reason te reverse the Judgement and it is 
affirmed, 
AVFIRED, 


Dever and Matchett, 77., cancur. 
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ARPRAL FROM WUAICIPAL COURT 
OF CHICAGO, 
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WR, PAUSED JUSTICR MeSUKeLyY 
DRLIVERED THM OPIAIGN OF THE CuURT. 


This ie an appeal from a judgomt against defendant 
in a fercible detainer sult brought by plaintiff, a lessee of the 
owner of the preulses involved, 

Defendant doen not question the judgeent, but saya 
that he is asking “for the benefit of a six month's satay," ovi~ 
deutly referring te the esonduent of Vay 3, 1901, te section 16 
ef the Foreible Detainer Act, Gahill @tatutede 

The resord done net show thet defendant asked the 
trisl court fer a stay, and there ia no aavigumant of error as to 
amy refunal of the court to stay the axeoution. 

Defendant's cowneel] suggests that since thia Judpment 
plaintiff’ bas surrendered hia lease to tha owier, who olue has 
brought a forcible detainay guilt against defendant, This cannot 
affect the validity of the Judgment already randered, 

Ag no sufficient reason is presented for reversing 
the judguert it ia sffirned, 

APPIRUED. 
Dever and Matchett, J7., conour, | 
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DBLIVERED THE GPINTGh GY THE COAT, 


This ie a eompanion case te Beckers v. Howard, genoral 
number 27705, in which our opinion has this day been filed, In 
that ease the plaintiff, Becker, was a lesser from the owner, 

Vendle, who is the plaintivr in this ene. 
| After the fudgaent for possensien in Eagkax v. Howard, 
Yendle and Becker by an agreement in writing cancelled the Lease 
between thes ami Seeker's rights therein ae Leusee were surrendered. 
Vondle thereupon, October 2, 1921, notified defendant in writing 
that he was entiticd to dwwediate posseseion of the premises, that 
she might continue as «a tenant from month te aonth at «a rental of 
$85 a month, ond that her tenancy would terminate Deeenber 31, 192%, 
ané possession on that day was demanded, Defendant, however, vald ne 
rent, whereupon plaintiff served a five days notice aml after the 
expiration of the notice brought thie suit im foreible detainer, oad 
upon trial had judeent for poasession, frem which defendant agvenia. 

Defendant's first point fa that the Judguent in Begker 
v. Howard wae ree atiudicate pending thie appeal. That sudgnent 
could not be yea adjudicate in this mit, which is a subsequent suit 
between different parties and for a different cause of action. Mewe 
ever, the sdijudication in the ether case agsinet defendant has been 
this day affirmed by us. 

It ie sald that the filingof the eppesl bend in the 
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other case acts as a supersedesa in this cave, which is of sourap 
obvicusly untetiable. 

It ie sold that the service of the five days notlas 
in this ease xrecognizes the tenaagy after the termination of the 
lease. A tenant holding over after the expiration ef a lease 
does not renew the tenancy except at the Lantlemi's election. 
Condon v. Brockway, 157 I11. #0, Here the Landlord offered to 
allew defendant to reanin after the tarvination of the Lease 
upon a month te month teasey upon the condition of payment ef 
certain rental. Thiea rental defendant faiied to pay, whereupon 
the Laidlom properly tersinated this tenanay by notice, the 
Juignent for possesevion in the plaintdff? lawfully followed and 


ia therefore affirnod, 
AVPIEMED, 


Batchett and Dever, JJ., conor, 
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ASOTA, 
Defehkdants in kxrfor, 
J BRROR TO THE SUPSRIOR COURT 


OF GCOGR GOUNTY, 


MR, JUSTICK DEVER DSLIVERND THUS OPINION OF TID COURT, 


Getebor 18, 1917, a judgment by confoanion wae antered 
in the Superior court of Cook County against deToendantes Karie Leolar 
and Jowef Kolar, aid in faver of Vaclav Janeta and Antoinde Janota, 
pilaintiffa, 

Kovenber 2, 1917, an order was entered in the cause 
on motion of defendants giving the latter leave te plesd in the 
cause within ten days, the Judgment to atand ae seourity, and 
November 25, 1914, the cause was mibuitited for trial before a 
jury, which on lovenber 26, 1915, returned a verdict fer the 
plaintiffs in the gum of $6602.36, Gn the same day an order was 
entered diecontinuing the cause ae to the plaintiff Vaclav Janota, 
and on motion of defendant's attorney the death of defendant Josef 
Eolar was suegerted and an order antered abating the suit aa to this 
defendant. 

The abstract of regord shows merely the judement, ore 
dere and verdict emtered in the cause, and the only exseptions taken 
are to an order entered December 21, 1915, vacating the order of 
Hovenber 26, 1915, which suggested the death of the defendant Josef 
Kolar, end also to the omer whien, on the verdict of the jury, di- 
rected that the original judgment entered in faver of the plaintiffs 
was to stand in full foree and effect as of the date of ite rendition 
and whieh ordered execktion to iseue therson, The record contains 


me bill of exemptions. The abutrast of recent recites only that 
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eortain notions wore wade and cowplaint is made of the rulings 
thereon, These motians, with proper exeeptions to the rulings of 
the eourt, should have been ineorporated in a bill of exoopticns 
and properly abstracted in the abatraet of record. 

In the case of People v. Giagcow, 301 Ill. BO4, the 
Supreme Court eaid: 

“Appellants have ageigied error on the court's ruling on 
the «wetion, but they are im no position te question in this 
eourt the trial court's rulings en the motion for the reason 
that there i¢ no bLLI ef exceptions or stenographic report 
@igned by the trial judge ani wade a gart ef the record. 
Peopis v. Board af Royiew, 262 111. 328." 

In Paople ve Harrigan, 2271 111. 206, the Supreme 
Ceurt said: 

"Sone of sald motions and bonds ox other matiare have been 
ineluded in any stenegrashio report, 6311 of exceptions ex 
eartificoate of evidence as required in acotion 91 of the 
Practice Act in order that such mattora may become o port of 
the record, and therefore they cannot be considered as any 
part of the record." 

The setions for a new trial ond in arrest of judianent 
and the execptions te the ruliuge ef the trial court on these mo<- 
tions and of ether motions which xppear to have been made in the 
ease, showld have been preserved by a bill of exceptiens, Howe 
ever, it is cur opinion that the points made against the validity 
ef the judgment are not well taken. While the verdict of the jury 
in plaintiff's favor wae fer $4662.50, the original Judgment ,which 
Was persitted to stand aw security, wae for $6450, Yhe court did 
not err in directing, on thia verdict, that the judgment for 06450 
wae te be in full force wid effect as sntered. Sertheagtiorn Cough 
Sompany v. Tyereli, 133 111. App. 472. or do we believe the court 
erred in vacating an order which sugseeted ef record the death of 
ene of the defendante, Upot what showing this order was astered or 
vacated does net appear in the abetract of recerdg but even if 
properly presented toe this court, the defendant “arle Keler sheuld 


not be permitted to eouplain, An the record now stands the judmant 
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appears to be against two persons; Marie Kolar alome appeals to 
this court, Whether the personal representatives of Josef Kolar 
would have legal reason to gomplain ef thia act of the court neod 
mot be determined here, It ia sufficient te way that the ection 
of the trial court does not seem to infuriously affeet the ine 
terest of the defeniant Marie Eoler. She io any event apyears to 
have been liable upon the note sued on, There in no showing or 
Glaim that beth defuniante ware not alive at the time the fudmnent 
under review here was entered, and the death thereafter of one of 
the defendants would set affeet the lien created by the Judgment. 

The setion of the trial sourt staying exec.tien upon 
the judgment did not render the judgment void nor affeet any lien 
ereated thereby. The court, in the exercise of an equitable supere 
vision over judgments entared by confeseion, posteoned the iosuance 
of the execution thereon for the purpose only of pormitting a jury 
to investigate questions of fact presumably presented on the motion 
to vacate, md the jury having deoijed im favor ef the plaintiffs, 
the judgment by the formal entry ef an order of court beeame in 
full ferees as of the date ef its atry, and issuance of execution 
thereon wag directed. Horton v. Alien, @ I11. 306; Hiex «. Kayf- 
man, 134 Til. 226. 

Hven if the questions argued in the brief ef oaimsel 
had been presented to thie court im guck munner that we could, in 
accordance with the law and the rules ef this court, decide then, 
we would be inclined to held that no reverelble error had been come 
mitted in the trial of the cause, nor in the entry of orders therein 

The judgment ef the Guperier court is affirsed, 
AFFIREED, 
MeGurely, P. Js, aud Matchett, J., concar, 
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ALESRT MISKK, 
Appellee, 





FAL PROM SUPERION COURT 
OF COOK COURTY, 


VR. 
THE VILLAGE OF LaGRANGE, 


a Municipal Corporati 
Appel Lantth 


ae ea 
O92 7 A 249° 


PRR 


BR. JUSTICE DEVER DELIVERED THE OPINION OF THK COURT. 


The defendant, Village of LaGrange, seeks to reverse 
a judgment for $5,060 entered against it in the Superior court 
ef Cook County and in fevor of plaintiff, Albert Misek. 

The declaration filed by plaintiff consists of 

three counts, the first of which alleged that plaintiff was the 
owner in fee simple ef certain real estate in the town of Lyons, 
County of Cook, together with valuable improvements therecn con+« 
sisting of buildings, pavilions, ete., which were especially 
adapted for use as pienia grounds; that the property vas located 
upon and abutting a certain stream of water known as Salt Creek, 
te which strem: plaintiff had riparian rights, including the 
right to use beats thereon; that plaintiff for five years had 
used said premises as a pienic park and had derived great profits 
therefrom; that the defandsnt, a municipal corporation, and its 
incorporated territory lay west of the premises of plaintiff; that 
the defendant “was then and there populous" and it was ite duty te 
dispose of large amounts of sewage originating within its terri- 
tery, and that in doing so it had bulit and constructed sewer cone 
duits, ditches and drains so as to dispose of its sewage through 
sewers into said Salt Creek about 300 feet west and up stream 
from plaintiff's premises; that the sewage mingled with the 


waters of the stream, it being a natural water course, and pole 
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luted it so ae to render it rotten, offensive and poisonous; that 
the depositing of the sewage in the stream hed contawinated it 
and rendered the premises of plaintiff “useless to plaintiff;* 
that the casting of the sewage iu the stream had beaome a nuis- 
anee to the public at large and te plaintice in particular; that 
defendant had appropriated the use of plaintiff's property and 
his riparian water rights thereto; that plaintiff's premises 
had been greatly damaged thereby ond rendered unfit to the use 
for which they were adapted and prevared; that the defendant hy 
its conduct “did destroy and damage the use of said lands and 
appurtenances as a residence place of business ond as a pienie 
park, without leave or license from the plaintifr.* 

The second count of the declaration alleged that 
“under the facts alleged in the first count of this deoloration, 
which allegations are made a part horeof, the same aa if written 
out in full," the defendant negligently and carelessly deposited 
its sewage by conducting it in an offensive condition into the 
stream, “so that the waters of said Salt Creek were polluted and 
rendered valuelese to plaintif’, and that thereby, by reason of 
the pollution ef said waters of sald Salt Creek, and neglisentiy 
disposing of said sewage as aforesaid, ageinet the rights of 
plaintiff, the plaintiff has been injured anc damaged in his seid 
property in manner and form ag aforesaid." 

The third count ef the declatation, being the count 
upon which the case was tried, is as fellows: 

“For That Whereas Also, in so doing, that is to say, 
under the facts alleged in the first count ef this declarae 
tion, which allegations are aade a part hereof, the same as if 
written out in full, the defendant did then and there neglie 


gently and carelessly create upon the said premises of the 
plaintif?’, and in said Salt Creek contiguous ts and abutting 







tomo ant > he ie see fone edi ae igs 


| ee kid xem wb bine hte tye meen te 
theese orsnatio § 6e a a i 





4 a . aoat a) 


te ae vat 4 aeiciene Sina o ‘speroe 














a 
Wy wath 


tw ote pated 150) 5 th sa.Fom ents te tauoe ie a i 
ee ree momen ian ‘erabso? a at bodes caw saw oat : 





wgeniae, ‘aaae, tp, pen fonda oe : 
th wo comme Sod |Yosued Peay 8 obaw 
whi sores hows. gat Ish daha bed: fie ap 
ads %o socduota bles ses auqy efarre hi 
lavas ‘Bete. a. seneetanan Boon aiak ale, 






upon the premises of the plaintiff, a nuisance injurious to the 

life, health and comfort of the piaintiff and his family, and 

also injurious to the use of the said premises and said water 

course for the said purposes. Wherefore vlaintiff hag been 

damaged in manner and form as aforesaid, in the sum of Ten 

Thousand ($10,000.00) Dellars, wherefore he brings hia suit.* 

The evidence introduced on the trinl tends to show 
that the defendant provided a system for collecting sewage from 
homes and buildings in its territory. This sewage was collected 
from buildings threugh pipes into subemains, through whieh it 
passed inte main sewera and thence into a settling tank. The 
outiet of this tank was but elichtly lower than the inlet, so 
that the tank vould be entirely filled with sewnce before it would 
discharge. Certain boarda called "baffle boards” set om edge exe 
tended across the width of the tank for the purvese of retainiag 
in the tank any solid matter. The liquid matter which flowed out 
of the settling tank passed into a 15 inch vipe sewer which exe 
tended from the tank through the Village of Brookfield and the 
Village of lyons and under Galt Creek to vhat is called in the 
evidence “the desing chamber and filter beds.” This latter pipe 
in its couree to Salt Creck van parallel to and about eight feet 
from what is described as the “main or storm water sewer.” The 
sewers were separated by an eight inch conerete wall; the only 
opening between the two belng three valves in the sewer pipe 
placed at equal distances throughout ite length. After the 
sewage had reached the dosing chawher and filter beds it was 
submitted to certain processes which, defendant urges, rendered 
it innocuous. It was then discharged inte Salt Creek at a voint 
some distenee from the mouth ef the storm water sewer and on the 
other side of the stream. 
It was a controverted question of fact on the trial 

whether the pollution of the stream which caused the alleged dan} 


age to plaintiff was brought about by the cenduct of defendant, or 

























att of seotretot esnasinug « ,Ehidaiag¢ oft te optnn) i soqa 
} bite ,yideet ead bee Tessin ly ole to droknoe pes: 
ae mater “bier dae soulonag hiae old to Saw mle 0 at 
eed gut Pe linknty qrelered®  segeoos ae hiss an 
et De mee ade al ,bigsesote ea ated ioe 
“othe ond wanied orf Aunepacnd Fak ot 


mash achat et cipegton aot are wle : calles rb wes 
Ssdushfed amr tanker whet .quasieved edt al wyaiNtbudt ‘bad 
a tohde’ aadrats vnc oderd were eo hearse 


patatiigss te evegtey est vot iiss edt sy abate oes ‘edu Cea 

die howels tite wtee bien ost” tewdea ‘phrew! yet Perry is 
=o Mebdw mestd Gaby Men! 2% «@ boak Reeece aaad ‘gears pn 
ott all Sie Vitel te apni ante + Ania viet ote ‘ 


ete te — i yevewes “stow! weighed ey “Bad Seng 3 * wri 
deter towee olf 2 aaVtoy Goxsd gated bed oy wobyterd pitt 
gay eet gant eel flared piney ‘uals ‘tu Wa c 
ney Ht ahed wodtl? bas ‘edeatta pateeb grit rnaeateni apn: aioe 
 eoteediane te shee dno Gaskeh | Holes aegieeetg 
= * da xeeeO Hae eesk Heslauweaei: sete auw uae 





ant fg mtd some tote meek oe a arial juste * 
2H ytaedne’teh be touhueo oe Yt uote dtyuesd daw — ™ 









whether it was caused by the acts of one or mers of the several 
villages through which the stream passed in ite course to ite 
confluence with the Des Plaines river. Several witnesses testify. 
ing for the plaintiff gave evidence from which the jury wight 
conclude that the nellution of the strean was caused by the con» 
duet of the defendant. Evidence introduced for the defendant 
Would, on the other hand, if believed, warrant a finding in its 
favor on this question of fact. As the case in to be sant back 
for a new trial we express no opinion upon the weight of this evi- 
dence nor upon other questions not referred to in this opinion 
Which may not arise upon a retrial of the casa, 

Yor the defendant it is asserted that the plaintiff 
aid not have a fee simple title to certain of the prewises alleged 
to have been damaged and used by him in the conduct of his business, 
We do not think it necessary to ciseuss this qvestion for the reason 
that it is asserted in the brief of counsel for plaintiff that plain 
tiff seeks to recover damages for injuries te the business conducted 
by him and injury done plaintiff in his use of the preuises as a 
home. The evidence tenis to show that part of the premises vere 
owned by plaintiff and his wife as joint tenants, and plaintiff 
argues in his brief "that no damages were allewed for injury te the 
fee te the market velue, or his wife's interest. The jury were so 
instructed.” 

On the trial the court on motien of defendant instructed 
the jury to dlaregard the first and second counts of the declaration. 
The case was tried wpen the third count, which alleged in substance 
that defendant negligently and carelesely created a nuisance which 
became injurious to the life, health and comfort of the rlaintif?f 
and his family, and which also was injurious “to the use of said 
premises" as a eieuke grounds and “said water course for said pur- 


poses.” Upon this count it then was incumbent woom the plaintiff 













oelgaes divine ‘week er ay! = ie tw wes 


« eebra uh aft cot Sevabot iat pi athphoateb pag 
abba gatbad? a domesew, hevedfed 34 ,dancd medio, edt 2 
WS Mead teoe.od at ad see Odd 28 .4fon) to,codteenp slit 
als ude Ro. etadewr olf: aoqy, apluakgo om npotgze gw Koby? wm 


eaeedece att. ale sirenesi et. pr b roenew ents ant. 1%, 
bene tLe. ad tomin, wile: to tiataam af of¢h) afgete. eet, os 
- nesnines, ait, * eheehen met wh wd bas bene oe bey 





| “roman stnaeetod, ir a uke, ea ” 988 
ered: saan tes. Me sabi 188, fusion poner ote m0, ah 
a set ene ait to atewes bacoma bes, a, gt bp 


te prove thet the defendant had been guilty of the negligence 
charged, The charge of negligence was the only sliegation of 
wrongdoing which was submitted to the jury. Instructions given 
for the plaintiff informed the jury in substance that the plaintiff 
Wasa not required under his declaration to prove negligence and in- 
etructions tendered ou behalf of the defendant touching this ques 
tion were not given to the jury. 

instruotion No. 33 tendered by defendant told the jury 
that if defendant's sewer was perfectly constructed so es te render 
harmlese anything discharged therefrom ond if ite officers and ser- 
vants used ordinary care and caution to keep the systen in repair 
and working order, ete., the plaintiff could net recever, This 
instruction sand others along the same line should have been given. 

It wae error also to adwht evidenos under the pleaie 
ings of the special damages claimed by plaintiff te his business. 
These dasages are not charged in plaintiff's declaration. ven if 
it be assumed that the third count of the deelaration, by reference, 
properly included the allegations of the firet ecunt, the latter did 
mot allege the epecific damages which plaintiff's evidence tenced to 
prove resulted to the business conducted by plaintiff ou the prendi-« 
ses. ‘he allegation in the first count is that the defendant's 
misconduet “did destroy and damage the use of maid lands and ap- 
purtenences as a residence place of business and ag 4a pienic park,” 
and evidence vas intriduced for the plaintiff which tented to show 
that he sustained special damages to the business conducted by 
him on the premises. These special damages were not alleged in 
plaintiff's declaration. It is our opinion that plaintiff's right 
to damages depends upon the allegations of the declaration and that 
it was reversible error te admit proof of damages not alleged there. 


in. 
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The law is well settled that in actions based on 
negligence, the allegations of the declaration and the proof must 
agree, ©. B. & Q Re KR. Co. v. Disksun, 145 711. 500, Ye are net 
prepared to say, a8 a2 matter of law, and if properly pleaded, that 
plaintiff’ was net entitled to recover damages done his busineas by 
Peason of the alleged nagligent conduct of the defendant. Forty 
two alleged errore are assigned on behalf of the defendant; very 
many of these are not tenevie, Lbefendant alao tendered to the 
trial Judge ne lese than forty-five instructions, some of which 
were properly refused, The large number of assignments of errer, 
some of them quite unnecessary, and the ausercus instructions ten- 
derea to the trial Judsc, only serve to cense confrsion and error 
im the trial of law guit. ‘e are convinced, however, that it is 
our duty to reverse the judement and to send the case back for a 
mew trial. The plaintiff sought to recover a judgment for alleged 
injuries resulting to his business, It was error under the dec- 
laratian to admit evidence of the leas or diminution ef income of 
the business conducted on the premises by plaintiff. The defernd- 
ant, a municipal cerporation, would be liable for ite negligent 
exereise of a charter power and for that only. City of Chisage v. 
Bustin, 99 111. App. 47; 3 Dillon om Manicipal Corverations, ses, 
1010; Freenort v. Isbekl, 83 112, 440. 


Im the ease of Hgimixy v. Tri City By. Co., 264 f11. 
99, theSupreme Court said: 


"The difficulty that ampellant encounters is the fact that 
his decluration is net fremed on the theory that appellee wae 
operating a street railway withont authority of luv, His whole 
case is predicated upon the assumption that appellees was ri ght« 
fully using the streets of the city under om ordiasnce which he 
sets out in the seoond and third count of his declaration, and 
that the injury resulted from the negligent manner ef operating 
the car. 


Counsel fer plaintiff erroneously conclude that when 
counts numbers 1 and 3 are taken together the facta charged state a 


canes of action irrespective of the charge of negligence. An ale 
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leged assignment of crocs error by plaintiff to the effect that the 
trial court erred in striking the first count of the deelaration 
is not properly presented in this court for decision. The aasigne 
ment incor erated in the bill of exceptions should have been made 
in this court by proper assignment of error, 

The judgment ef the Superior court will be reversed 
and the cause remanded to thet court for 4 new trial. 

REVERSED AND REMANDED, 


MeSurely, ©. 3., amd Natchett, J., ccacur. 
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ER, JUSTICE DAVER DELIVERED THE OPINIGN OF THe COURT. 


An erder was entered in the Municipal court of 
Chicage in a fourth class action ageinst defendant, whieh the 
hatter by its appeal to this court seeks to reverse. 

October 19, 19%, the trial court entered a Judg- 
ment by default againet defendant for $604.52, February 10, 
49231, a special appearance woo filed on behalf of defendant for the 
sole purpose of objecting to the jurisdiction ef the court and of mov- 
ing’ that the service be quashed and the action againet defendant 
be dismissed on the ground that one M. J. MeDenough was not at the 
time of the alleged service, as recited in the return of the sun- 
mons, an agent of defendant upon whom service of process might or 
Gould he had. April 13, 1921, the motion te quash the service raze 
over-ruled and April 26th an order was entered oversruling the 
motion supported by a petition to cet aside the order of April 15, 
1921, and to vacate the defanlt and judgment entered Getober 1°, 
1920, The appeal is from the order entered April 26, 1991. The 
petition to vacate the judgment and te quash the service was sup- 
ported by an affidavit of KH. J. McDonough, in whieh he stated that 
he Wes a salss broker with offices at 20 ¥. Jackson boulevard, 
Chicago; that on the 9th of October, 1970, the date of the alleged 
service, Ke was not, and was net at the time the affidavit was 


made and never had been, an agent of defendant, as recited in the 
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return of the summons, and that he wae not and never had been aue 
therized to accept service of process fer or on its behalf, and that 
the sunmons was not on Gotcber 9, 1920, or at any other time served 
upon him, as appeared by the endorsement thereon. It was stated 

in an affidavit of one Agnes UM. Grant that she was a stenoyrapher 
employed by MoDonough in his office in Chicasg and that on October 
9, 1920, a man handed her a copy of the summons and statement of 
Glaim filed in the case and requested that she give the same to Me- 
Donough. The petition in support of the metion further alleged 
that the defendant was an Indiana corporation; that it haa never 
transacted business in the State af Lllincis and haa not at any 
time maintained an office or place ef business therein; that its 
president, directors and officers all reside in the State of Ine 
diana; that defendant's principal plase of business is in Port 
Wayne, Indians, and that it had no agent at any time te represent 
4t in the County of Ceck or State of Illincis. 

The trial Judge om motion denied the petition te vacate 
the judgment and to quash the return of the summons. It is our 
opinion that this was error. The petition and affidavit filed in 
support thereof, if taken as true, show that the trial court had 
no jurisdiction to enter a judgment in the csuse against the dee} 
fendant, The return upon the sumuong is not canclusive against the 
right of the defendant te appear specially in court and te question 
the correctness of the return. 

In the ense of Booz v. Texas Pacific Ry.Cg. 350 Ili. 
376, the Supreme Court said: 

"A question of the jurisdiction of « court to render a 
judgnent is one of due process of law, and if the defendant 
was not amenable te service of process within this state the 
judgment was not rendered in pursuance of the due proeass ef 
law guaranteed by our constitution. . * * & £ & 

return of the bailiff was not conclusive of the fact 
that George ¥. Pither was the agent of the defendant, and de- 


fendant was at liberty to disoute the truth of the return. The 
conclusion az to that fact depended upon whether the defendant 
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had extended ites business into this state so as to be construce 
tively present here and was transacting that business through 
George W. Pither, aw ite agent. he defendant, being a foreign 
corporation, could only be served in thie state if it wae doling 
business here, ond no one vould be an agent of the defendant 
unless he had power to represent it in the transaction of sone 
part of the business contemplated by ite charter, There was ne 
one in the state whe had power to make amy coutract or bind the 
defendant in any way, and the mere oolivitation of business by 
persons who have no other authority is mot doing business within 
tis state.* 
it is urged, however, on behalf ef the plaintiff that 
the return of the sheriff on the sumone could only be questioned by 
@ plea in abatement cr a plea to the jurisdiction of the court, and 
counsel rely in sone measure upon the case of Glark v. Daniel Hayes 
Co, 215 Lil. App. 350. in that ease the court held that where 
process is defective on ite face or the retum of service ia ef 
itself ingufficiest, the defeet mat be taken advesitace of by motien 
te quash; but where the objection to the return ia ghown to be by 
matters gghorg the reeurd, the objection must be made Wy a plea in 
abatement. This sage and ether easea cited ani relied upon by plain- 
tiff do not desl with a judgment entered in the Municipsi court, “here 
Comaen law forms of pleading in agtiions 6f ihe fourth clase have been 
abolished. On the regerd before us it is Hot apparent thet the 4e- 
fendant corporation was earrying on business in thivw gtate, ner 
that it retained any agait uvon whom service of provess wight Le« 
@ally be had. in eo far ag the abstract of record shows, the 
Plaintiff did net see fit te question the truth of the affidavits 
filed in support of the petition. It relies solely upon the fact 
that the matter was presented to the trial court by motion supported 
by affidavits and not by plea in abatement or to the Jurisdiction of 
the court. It does net appwar from the abatract of rasord filed in 
this court that am ebjection was made in the trial court to the 
proeciure there te vacate the judgment. All that appears is that 
the trial Judge svereruled the wetion to vacate and set aside the 


judgment and erder of April 15, 1921. Yhe cases relied upon by 


peeunsed fer defendant do hold in favor of the position urged ty hin. 
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Qlsrk v. Daniel Kayes Oo., supra, amd cases cited therein, 

It is our opinion that in the Municipal osurt of 
Chicaga the return of service on the sumusns may properly te auese 
tioned in that court om motion supported by a petition and sffida- 
vits, and that the procedure adopted to quastion the retusm was 
correct. 

Section 21 of the Municipal Court act, Cahill’s 
Illinois Statutes, page 1156, provides that judgments of the 
Municipal court may be vacated or modified in the same mamner and 
to the same extent as judgments of the Girauit court. Provises 
to the section, however, appear to assume that the procedure in 
the Municipal court to vacate a Judgment #shali be by motion. he 
written pleadings of any sort were required in the prasant action 
in the Municipal court, and this fact alone permitted that eourt te 
dispose of the question presanted by the petition on motion. 

The order denying the motion to vwaeute the default 
and Judgment of October 19, 1950, and te quash the sarvice is 
erroneous and will be reversed and the cause remanded. 


REVERSED AND REMANDED, 


MeSurely, ©. J., and Zatchett, J., concur. 
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MR, JUSTICR DEVER DELIVERID TAS OPINION OF TRE OOURT, 


The plaintiff’, Sewuel /. Parnly, recovered a judgment 
in the Circuit sourt of Cock County againot defendants. 

The action le based upon allegations of 4 deeloration 
whieh in substance charged that defendants by falee and fraudulent 
representations hull induced plaintiff to purchase certain bonds 
of the par value of $6,000 of the Greely-Poudre Irrigsetion Dis« 
trict, Wold County, Colorade. 

The ¢see was tried before a jury which returned ea 
verdict for plaintiff for $7,960... Yudgaent was entered on the 
voradict and defendants appeal to thie court. 

Several written contracts ware introduced in evidence, 
the first of which in the order of time is what is galled in the 
briefs ef coursel the "Construction Contract." This contract was 
entered into September 8, 1909, between Greely-Poudre Irrigation 
District, which was orgaiized in 1909 wider the laws of the State 
ef Colorad«, amd the Laramie Poudre Reservoirs 4 Irrigation Company. 
The former will be referred to hereinafter as the "District’ and 
the latter ax the "“Conetruction Company,” This contract provides 
in substanes that the Construction Company was to sell and convey 
to the District s compicted aystem of canals, ditches, fluxes and 
irrigating systene in accordance with plans and specifications ate 
tached te the contract, together with certain water rights, ape 
propriations, etc., in consideration of the delivery to o trustee 


a by the District of bends of the Mistriet of the par welue of 
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DELIVERED THE OPINIGH OF THE GOURT, 


This is a suit in forcible detainer begun May 15, 
1922, by appellee Levison, the owner of the premises, against 
appellant Kennedy, who had occupied the premises for several 
years under a lease which expired by ite terse April 30, 1922, 
and alae against certain of his tenaits, Kennedy only has ape 
pealed from a judguent in plaintiff's faver entered at the close 
of the evidence upon an instructed verdict. 

Defendant Kennedy claimed that he was not holding 
pessession without right but was entitied te the premises under 
am agreement te give him a ninety-nine your lease to the preniges 
from April 30, 1922, and in support ef that defense made proof of 
the following facts: ‘That on May 26, 1921, Harry Meyer and Harry 
M. Levison wrote a letter to their agent, Kaplan, authorizing him 
to negotiate a ninety-nine year lease for the property in quese 
tien owned by Levisen, and adjoining property owned by Neyer; 
that Kaplan presenti the letter to defendant Kennedy June 6, 
1921; that a conference was had that day between Kennedy and 
Meyer end Levison in which certain motifications of the terms 
of the lease were proposed; that on June 13, 1921, Kennedy wrote 
& letter accepting the preposition as presented in the letter te 


Kaplan with such modifications as were thus orally agreed should 
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be ineorvorated in the lease, and prepared and signed a lease in 
accordance with such arrangesents, which he presented to Meyer and 
Levison and which they refused to align, thus ending negotiations, 

Thereafter, on July 16, 1921, Rennedy filed nis bila 
ef commlaint in the Superior court of Cook County, which was later 
amended, fer a specific performance of the alleged agreement for 
a ninatyenine year lease as aforesaid. Said bill was diemissed 
upon a general demurrer, and upon oi appeal therefrom to this 
court the decree was affirmed December 5, 1922. See ease to. 

27702, Sm. J. Sennedy v. Harry Meyer and Harry 3. bevison. 

The allegations ef the bill in that case,as amended, 
set forth the same facts as the basis of relief as were introduced 
in evidence here as a defense in this esee, Ye held in that case 
that the letter of Hay 26, 1921, merely authorized Kaplan to negetiate 
a ninety-nine year lease but conferred no power upon him te enter 
into any agreement for anch a lease, an‘ that the allegations of 
the bill shewed that if there was ever any agreement for a lease 
frem Meyer and Levisen to Keniedy 1+ was male orally in the course 
of the sonversation between them and Kemedy, and not being evidenced 
in any writing whatever signed by Meyer and Levison the alleged 
agreenent rested partly im writing and partly in parol and was there- 
fore void wider the Statute of Frauds, and eonsequmtly no action 
could be maintained thereon. 

Presumably it vas upen the same theory that the court 
below inatructed a verdict for plaintiffs, for an agreament that as 
void under the Statute of Frauds cannot be made a ground of defense 
to an action by the landlord to recever possession of the premises, 
(Sreiehion v. Sanders, 89 T11. 643.) 


Appellant alse urges that there was mo demand made 

















" ‘ tae Boye os bataeeeeg Be seks adores, foxt cadiv : 
siti tak Foyt a methane avd aiiyta eg Soawten ‘ote ofp Lair Ae 
Egkd abr Bete — iser sat vin tio. Chas lmpemaee : 


‘bomston 2 gaw Li Baad whwketaen se piel ‘ree * : 
Biss of mosteted? ceogae fs sta Doe Hore Laweneg 
rok geen on8 (S292 ,8 uadveded Rewxkt te sar sotwah oat 

Apadead. “A sauek bao geuok wine +¥ weeamnd & ce 
Bosnene a, 0889 eee Bo DEES oat SS wae dgugel Le eet 
| Bevuhor dct oe an ie ee, acne att mes BeBe T biel wit 








gare dealt af hie 1s ad eee abet a eet Doe Sam wie 
sotianen oe maker Beatcadtus ones AB fh wt 9, sedtol ad a 







‘te baetingonte ods dact Dame er £ one, vm wal 
epsod e toe ItoMtetgs Yau wave oN Begs td fant dewort 
ae outs a eltera oben, sew at shen at, saniagd, ons 3 









p09 auld ast vende aka att Boge. een as £ etieewnesS, 
i dake tapconn aR Sih 08 eihhiataly ‘npr. sok baer & tent nies 





nl | | “(ae ire a fre is ea. ¥ 
ees isbn oe ane, siudt sate, oat gale fietiogth 






upon him for possession of the premises, It iz settled law that 
none is required where the lease has expired by its terma end the 
tenant holds over without the lundlerd's consent. 
The judgment will be affirmed. 
AFFIRUED, 


Sorrill and Gridley, JJ., concur. 
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MR. PRESIDING JGSTICH BARNES 
DELIVERED THE OPINION OF TRE COURT, 


This is a suit te sesover Aamaces to plaintiff's 
automebile resulting from a collision between defendant's truok, 
a two and one-half ton Packard, and a onsehal’ ton Ferd truck 
belonging to one Weiss, while sald trucks were pasalng one enother 
eeposite to where plaiatiff's autowokile was parked siese te the 
east curb of the strest. 

The street ran north and aouth and was wet and 
Slippery, and as the two trucks eame near the point of collision, 
the Packard from the south smd the Perd from the north, the driver 
ef the latter put om his brakes, sausing his truek to skid inte 
the former and throw it against plaintiff's autemobile, 

There is no material sontroversy of Faet. ‘The drive- 
Way was 20 feat wide, The width of the ford truck wes 4 or § 
feet, and that of the Pagkerd 7 feet. With careful driving there 
Was reow for beth to pase between the car and the epeesite side 
ef the driveway. Both cars were driven at a moderate speed, shout 
16 miles per hour, amd each driver had the right te continue on 
his course if he drove carefully. There is nothing to indicate 
that defendant's driver, who kept well te his side of the road 


within a foot er two of plaintiff's car, did net drive carefully. 
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if there was any negligence it weuld appear to have 
been on the part of the driver of the Weiss sar, a boy 18 years 
old who hed driven a car only about 3 weeko, and whe testified 
that as he appreached withim 26 feet of plointiff'sa ear and saw 
the other truck abeut the sasic distsmee apvroaching from the 
other aide of it he feared @ collision and put on the brakes, 
causing his car te skid inte defendant's ané to throw the latter 
against plaintiff's. But for putting on hia brakes there probably 
would have been no acoldent. For that sect defendant's driver was 
not resvonsible, and ne negligence ean be chargéabie io him unless 
under the cirecuwustanees 1t tan be said he should haye stopped his 
@ar and let the other pass. Eut the latter had ne superior right 
of way. lif ome of the cars should have stopped, it naturally was 
the lighter one, whieh was essler te stop. Ye sre wiable to say 
that the exerveise of due care required both of them to stop or 
6ither to miticipste the possible careless driving of the cither 
if, as there seems, there waa sufficient reox te pass. aN ex» 
perienced driver would hardly have put on his brakes under such 
circumstances, and defendant's driver might well have asswaed 
that the other driver would e@mereive ordinary care and not do se. 
We fail to see that there ia anything in the state of facts whieh 
shows negligence per se on the part of defendant's driver. 

Accordingly the judement will be reversed with a 
finding of fact. 


REVERSED WITH A FINDING OF FACT. 


Merrill and Gridley, J2., concur. 
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197 ~ 29032 FINDING OF Fact. 


We find that appellant, 0. J. Smith, was mat guilty 
of negligence whereby plaintiff's automobile was injured, 
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MT, PRESIDING JUSTICE BARAES 


DELIVGRED THE OPINION OF THE COURT. 


this is an ection in forcible 4etainer, Appellant 
has been in possession of the premises under verlous owners since 
1911, without any formal renewal of the lease untill Nevesher 50, 
1918, when she accepted e lease from appellee's granter to ex- 
Pire April 30, 1920, under which she paid rent until its ex- 
piration but none thereafter. On Tume 4, 1920, the then owner 
ef the property leased the same to the plaintiff in this suit. 

This appeal is from a jJudsoment for plaintiff. Bee 
fendant claimed that when she signed the lease of November 30, 
1915, there was an oral agreement to insert therein a provision 
giving her siz months notice “to move out," whuich was never in- 
serted. Upon the familiar principle that parel teatimony will 
mot be received to vary the terme of a written instrument, an 
efifer to prove such claim was properly rejected. Defendant 
was holding wider 4 written lesse. If it did net express the 
agreement of the parties her veucdy was to have it reformed, 

fhe court also properly rejected anpnelisnt's offers 
te prove the following state of facts: That about “Yarsh 26, 1920, 
the agent of her lessor (a ‘ira. Wallace, then owner of the property) 
told appellant that he had been offered higher rent from way 1, 1920, 


and wanted to knew if she could meet the same terms, and four days 


later informed her that he would give her a lease for three — 
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from May 1, 1920, upom those rates, and that she would not have to 
move from the property on way 1, 1920; that appellant received a 
letter from said agent, dated tlareh 31, 1920, advising her that 
he had leased the premises to appellee, snd that appelice was 
willing to give her the space she needed at a reasonable rent; 
that on April 1, 1920, seid agent showed a copy of that letter 

to appellee, who protested ogainst the agent's writing it but 

did not commumicate with her regarding the matter, and that in 
May, 1920, the privete secretary of said agent told her that the 
agent said he ha@ forgotten to insert in the lease of November 3°, 
1918, the provision for six months notice as aforesaid, 

We fsil to see wherein any of these offers was mae 
terial. fhe effect of most of them would be to vary the written 
contract by parol evidence. fhe allezged BEEGtiation: for a three 
year lease was at wost an offer to prove a verbal sereement not to 
be performed within ome year, snd was manifestly incompetent as 
contravening the statute of frauds. the agent's statement that 
appellant would not have to move from the premises May 1, 1920, 
at the expiration of her lease was not hinding upen the Lessor, 
if mede, The lease was an executory contract under seal and 
Gould not be medified or varied by parol; and, besides, there was 
no consideration therefor. (Leach v. Farnum, 90 Ili. 368.) Nor 
does it appear in the record or in the offer that said agent was 
the agent of appellee Frisbie, or had any authority to bind him 
with respect te sppellant remaining on the property. Besides, 
such an arrangement would not be valid beyond a year therefrom, 
and this suit was not begun until June 17, 1921. Gf course, the 
offer to prove what the seerectary of the agent told appellant was 
properly rejected as hearsay, and was otherwise immaterial, the 
purpose therecf being te vary by parol testimony the terms of the 
Written insirument as to notice to quit. 
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We fail to see in any of the matters thus offered 
to be proven any elenents of estoppel from evicting appellant from 
the wremises. There is nothing te shew that plaintiff was induced 
to change her position at any time from any of the staterients thus 
effered to be proven. 
Accordingly the judgement wili be affirmed, 
' ABPIRMSD, 


Morrill and Gridley, JJ., concur. 
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MA. JUSTICE GRIDLYY DYLIVERED THE OPINION OF THR COURT. 


This is an appeal from a judgnent, entered Jam ary 
28, 1922, by the Municipal Court of Chieage ageinst plaintiffs 
in a foreible detainer suit, after the verdict of a jury finde 
ing defendant not guilty of unlawfully withholding from pblain- 
tiffs the possession of certain premises. 

It appears thet in March, 1919, one Daniel T. Rose 
leased the premises te defendant for a term of ten yeers, be- 
ginning Way 1, 1913, and ending April 30, 1928, at {76 per 
month for the first three years, at #75 per month for the 
following four years, and at an ineoreased monthly rental for 
the balance of the term; thut it was previded in the lease 
that defendant should pay rent in advance on the first day of 
each month; that plaintiffs, in the autumn of 1921, became 
the owners of the premises, - Nose resigning said lease and 
the rent secured thereby to them; that det endant had been in 
the habit each month of paying the rent on a dey subsequent to 
the first; that on or about Uctober 25, 1921, defendant re- 
ceived » letter from the Broadwey Realty Co. (agent of plain- 
tiffs to collect rents and hereinafter referred to as the 
Realty Co.) notifying him to pey the rent to it "on the first 
dsy of cach month until otherwise notified,” and that on 
Hovember 8, 1921, defendent paid the Sevember rent, which was 


accepted by the Nealty Co., and on the following dey he ree 
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ceived in the mail a receipt from the Realty Co, for the same. 
Representatives of the Realty Co. testified that on 
November Sth, it wrote a letter to defendant, placed it in the 
same envelope with the receipt, and duly meiled it. A purported 
copy of this letter was admitted in evidence, and was to the 
effect that defendant had been informed by the letter of October 
25th that his rent was payable an the first day of each month 
according to the lease, and that defendant's payment of the 
November rent “at this late date” wes accepted by the Healty 
Co. “only on the understanding that you pay your rent in the 
future on the first*, and that defendant's failure to comply 
would mean a forfeiture of the lesse. iefendant's testimony 
was to the effect that no such letter was received; that early 
in December a representative of the Healty Co., nemed “mith, was 
at defendant's place of business and he stated thet it would be 
satisfactory if defendant paid the rent by the 10th of the month; 
that defendakt sent a check for (75 te the Realty Ce, on becember 
Sth in payment of the December rent, which was received on 
December 9th and refused and returned by the Realty Co.3 and 
that the defendant immediately theresfter tendered the amount of 
the December rent in cash, which the Realty Co. alse refused. 
Smith, in rebuttal, denied that he at any time stated te defande 
ant that the latter's rent could be paid by the 10th of the month, 
The action was commenced on December 23, 1921+ Flaine 
tiffs claimed that they were entitled te forfeit the lease bee 
Cause defendant did not pay the Yecember rent on the firet day 
of the month. Plaintiffs also claimed that defendant failed te 
Pay certain water taxes, but as the qestion of such alleged 
non-payment is not discussed in the brief end argument he re 
filed by plaintiffs' counsel further reference to it need not 


be made, %e think it clear under the evidence that plaintiffs 
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were not entitled to declare a forfeiture of the lease and 
regain possession of the premises in the present action on the 
ground of defendant's failure to pay the December rent on the 
first day of that month. He had been accustomed to pay the 
monthly rent, without objection by the former landlord, on a 
day subsequent t) the first day, ami even after the notice of 
the Realty Co. of October 25, 1921, the November rent, paid on 
the Sth of the month, was received by plaintiffs’ agent. There 
was only prims facie evidence of defendant's receipt of the 
purported letter of the Nealty Co. of ovember Sth, and the 
presumption of its receipt could be remitted, as was done in 
this case. (Meyer v. Krohn, 114 Ill. 574, 586.) We think that 
the verdict of the jury was fully warranted by the evidence. 
After Smith had testified in rebuttal to the effect 
that he never stated to defendant, or defendant's representative, 
that the rent could be paid by the 10th day of the month, he was 
asked by pleintiffs' attormey “Did you have authority to make any 
such statement?* The objection to the question was sustsined by 
the Court, and it is here urged that such ruling constituted 
error. We do not think so. It called for the conclusion of the 
witness as to what his authority was. (Gilmore v. Farmer, 156 





Ill. App. 70; Elevater Safety Device Co. v. HrowneKeteham Iron 
Works, 153 Ill. App. 313.) 

It is further urged that a certain statement of defend- 
ant's attorney, made during the progress of the trial and in the 
hearing of the jury, wes so prejudicial as to warrant « reversel 
of the judgment. it appears that, after plaintiffs’ witness, 
smith, had entered the court rom, plaintiffs’ satterney had ae 
conference with him in the sight of the jury, and defendant's 
attorney said: “He is coaching his witness." The court at ence 
severely reprimanded defendant's attorney ami said: "Counsel 
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has a right before putting his witness on the stand to talk 

to him; you wouldn't put a witness on the stand without talking 
to him, would you?” ‘hereupon defendant's attorney said: "All 
right, your Honor, I will stand corrected.” In view of the 
court's reprimend, the colliocuy which followed and the facts 

in evidence, we do not think that the statement influenced the 
verdict, or that on account of it the Judgment should be reversed, 
(Chicago City Ry. Co. v. Ratner, 155 Il]. App. 628, 634; City of 
Chicago v. Leseth, 142 Ill. 642, 643.) 

It is further urged that the court erred in refusing te 
allow plaintiffs to cail Leon Beloian, bre ther and an employee of 
defendant, as a witness and cross-examine him under section 33 of 
the Municipal Court Act. In this ruling the court committed na 
error, as igon eloian was not « party to the suit, or a person 
for whose immediate benefit the wait was being prosecuted or 
defended, and no corporation was a party te the suit of which he 
was a director, officcr, auperintendent or managing agent. The 
section of “the “ct only ipylies to those persons specifically mene- 
tioned therein, (Kaestner & Co. ve. Pope, 152 111. App. 22, 23.) 

Finding no reversible error in the record, the judge 
ment of the Municipal Court is offimmed.e 

APPI ARMED » 


Barnes, FP. Jo, and Morrill, J., concur, 
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WA. JUSTICH GRIDLEY OXLEVERAD THE OPINION OF THE COURT. 


This is an appeal from a judgment for $550, rendered 
against defendant after verdict by the Municipal Court of Chicage 
on May 20, 1922, in an action of the 4th class in contract, for 
services rendered by plaintiffs as architects. 

In plaintiffs’ statement of slaim, filed Jamary %i, 
1921, it is alleged thet the sum of $550 is dwe them as fees for 
their professional services as licensed architects, rendered at 
defendent's remest in October, 1920, in and about the preparation 
of plans, specifications and estimetes far the propered alteration 
of defendant's building en North Peeria street in the City of 
Chicege. The defense wae,a8 disclesed from defendent's affidavit 
of merite end from the testimony of ite witnesses en the triel, 
that plaintiff« had never prepared sny plans, specifications or 
estimates at the remeest of defendant. 

The only peint made and argued is that the verdict is 
menifestly agreinst the weight of the evidence. It is urged that 
the verdict rests upon the unsupported tectimony of John J. Fox, 
one of the pleintiffs, which is contradicted by the testimony of 
three witnesses called by defendant. It is not disputed that 
pleaintiffa perfomed the services of the valve of $550. The 
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conflicting te vtimony is upen the material question whether 
defendant, by its president and another officer, requested 
plaintiffs te prepare said plans, specifications and estimates. 
After a careful reading of all the evidence, as disclosed in 
the printed abstract of the record, we think that the testimony 
of said Fex is supported by other evidence, and, although the 
evidence is most contradictory on said material qmestion, we 
are unable to say that the verdict is manifestly against the 
weight of the evidence or that the judgment should be disturbed. 
(Russell v. syenmore Marah Harvester Co., 65 Ill. 333; 334; 
Shu tt Improvement Co. v. Thompson, 109 Ill. App. 840, 542.) 
Acsordingly the judgment ef the Kunicipal Court is 
affixmmed, 





AFFIRMED» 


Bernes, ». J., and Morrill, J., concurs 
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Plaintiff in Error. 
MR. JUSTICE GRIDLEY DELIVERED THe OPINTON OF THE COURT, 
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It is sought by this writ of errer to reverse the 
judgment order of the Superior Court of Caok County, entered 
March 2, 1922, striking defendant's plea from the files for 
went of a sufficient of fidavit of merite, defaulting him for 
want of a plea, and entering judgment ageinst him in the sum 
of $346, being the amount stated to be due plaintiff in his 
affidavit of claim attsched te hia declaration. 

From this judgment, defendent, by his attorney, 

prayed an appeal to this appellate court which was allowed upon 
his filing an appeal bend in the sum of $600 within 30 days. 
He was given 60 days within which to file a bill of exceptions. 
He did not perfect his appeal in the Superior Court, but within 
the required time he did file a bill of exceptions, duly signed 
and sealed by the trial judge. 

On September 19, 1921, plaintiff commenced an 
assumpsit action against defendant, and on the some day filed 
an affidavit for an ettxchment in aid on the ground ef defende- 
ant's non-residence, and also a declaration, consisting of « 
apecial count on an alleged promissory note for $500 and the 
commen counts. Attached te the declaration is an affidavit of 


the amount due, in which it is stated that plaintiff's demend 


is for money loaned, to-wit: $300, to defendant, and that 
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there is due from defendant the sum ef $546. Attached te the 
declaration, also, is « copy of the alleged note, as follows: 
*Chicago, July 31, i918; Harolembes Stavropoules, the under« 
signed, owes DSemetrious ‘itavrepeulos Three Hundred Delliars, and 
he promises to pay Demetriouy Stavropoules. (Signed) arolambos 
Stavropeulos." The «tte ciment weit wes levied on certain real 
estate in Cook County belonging to defendant. The writ of summons 
wos returned “not found." On November 8, 1921, judgment by dee 
feult on publication was entered for $346. shortly before the 
expiration of the term at which seid judgnent was entered, defend- 
ant, by hiv attorney, appeared snd moved fer the vacation of the 
judgment, and on becember 16, 1921, on effidevit of George 
Stavropoulios being filed, the court entered en order, based upon 
seid sffidavit, vacating the judgment, giving defendunt leave to 
Plead to the merits within 30 days and staying the attachment pro- 
ceedings. 

The materiel ellegstiens of ssid effidevit are in 
nike tense es follews: Theat effiant is defendant's duly m thorized 
agent; that defendant is a renident of Chicsge, Illinois, and 
has been for MX years pust, and thet at the time of the beginning 
ef the mit was temporarily absent from Chicage and was in the 
Kingdom of Greece, of which facts plaintiff, the nephew of defend- 
ant, had knowledge when he institmitec the mit and ceused the writ 
of attachment to be issued; that notice of the pendency of the mit 
was sent to defendant at Vassara, Greece, and he there received it 
about Octeber 18, 1921, too late for him te file an appearance in 
the cause before the judgment of Nevember 8, 1921, was entered; 
that on November 22, 1921, affiant received a letter from defendant, 
written from Vassare, Greece, (copy of letter attached) in which 


defendant stated in substance he had received the notice, that 


' 
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he had settled with plaintiff and owed him nothing, thst he 








ett 02 bodeettA .8R5¢ to mun of? drabas teh eect ‘ath eh — . 


reviniio’ an y@gen Segeiic wi te ae eee sale ohio tatoed 
-tbuy eff ,atAupcervad % eadien Lovusll sBEOE ee ekut .ogne kf® 
toe painhlol derbies vewk? voluagouvadd eupintonst aero \hemghe 
Rovmealeua  (Semyst) .weiueqovrats v4 no Let soca we, ot ere, os 
fast aiattes ae Sobred saw thew deromv®astda: wo praehe eveiaien 
erermue te tate ott strohme teh ef gatgnoted yaad Hood ag sta | 
ao e doemabst {80L ,9 edsmvel nO %.daaet son” bement on saad 
ote euahed qitreds .Ohe) wel Seaetne aoe mebtont ing mo #4 i. | 
«baa tes ,ooxetap aoe tremeel Siow sekde to svee andy: te linia | 
add Yo seitne sy edit 202 Levon das aoteoqge .yomoteh Rat ye Qee: 
eyxee2 te fivahhvha ao ({8@L ,0f wefeuned wo baa ytonmhe, 
noge Eouad ,aebta se beradan amo) astt dell? saled-eotwogueate 
a? avaed taxbns'tet yatela .faesgest ofy gattaoew heehee Adee 
-01¢ Seegivetis off yebyste hee a¢ad 0S tility ot anem eed ot beele 
tht ae tivebitts tise te enattegstia dn iretan ont i ame 
berliesias Gib a imahwe fos ef gaaktic 2adt svelte? ea shitededue - 
Ste jeder itll ,gyceis? Yo cashier 2 ak dimtao teh fee Qenege 
guismiaed ed) ke Sait otf ta pad bas ytesq etney ws o% wend ase 
gi Kb Sow bnew Opaiad mort dneadn Ubretegand caw Chae ome | 
oboe tek to wadgem adit ,libtatela ates? doirie to ,edeens 28 subprk 
Plow ont Demsnd baw Sie sid bed atAvems ont em epbodvead bad ,tne 
tim ot %o yoovlneg edt te eodiew ta phomeek of of promivesta to 
th heviever s1ods af hus ,soee4? jetivasT tu tusbaokes of thee nam 
af soneraoyga ae stit.o8 ais so? e¢elooat £008 (Sf uedared o binates . 
jhowdne aer ,feOL .f sedaevek te davanyist, aul exated cased walt ; 
of HAHA GTS% went setgols hovisner dasétts ,sR@P 2 swdmo on am oathh 4 
dott mi (hbdoarda aastes Yo qaen) 4 capers! ,etereeY vor nee ae 
tad sodden pre pevieo ox get ot conatedwa, af bedtaga dacbhavted — 
ik Pelt ygakdtrox atk howe dua VisIatole Mttw defttos bat aa 











o Sa 


would be back in Chicago in the following spring, and thet affiant 
should procure an attorney and defend the action; that frem 1914 
to 1917 plaintiff lived in defendant's home and worked for him in 
his grocery businenas in Chicego; thet from 1917 to July i, 1920 
plaintiff worked for this affiant; that on July 31, 1915, defende 
ant gave plaintiff the written memorandum which is the basis of 

the present suit; ‘that on the day before defendant left Chi cage 
for Greece he, at his home and in the presence of affiant, paid 
Plaintiff by check the own of 495, which was the balance then due 
plaintiff, in full payment and satisfaction, and which check plain- 
tiff therenfter cashed; and that at that time plaintiff teld defende 
ant thet said memorandum hai been lest, ani subsequently told 
affiant that he had been unable to find the same, 

On Deeember 23, 1921, within the time allowed, defendant, 
by an attorney, filed a plea of the general issue, supperted by 
the affidavit of seid George Stavropoulos that he “verily believes 
that the defendant has a good defense upon the merits to the whole 
of the plaintifr's demand." 

On Mareh 20, 1922, on motion ef plaintiff's attorney, 
the judgment order complained of was entered. The bill ef exeepe 
tions discloses that on said day there was = hearing on the motion, 
during which it appeared that immediately after the order of 
Becember 10, 1923, was entered, vecating said prior judgment and 
giving leave te defendant to plead to the merits, defendant's 


attorney sued out a dedims, directed to a judge, justice ef the 





peace or commissioner in Greece, to take the deposition of defend- 
ant in that country where he then was, and aleo giving XE written 
instructions; that the se Anetra etions were not complied with and, 
instead of the sdmubintoney tikine the deposition and returning it 
with the dedimus, he merely made out defendant's affidavit and for- 
warded the same to defendant's son at Chicago, who had recently 


received it. The court expressed the opinion thet mfficient 
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diligence had not been shown, but, after defendant's attorney 
had stated that defendent would be back in Chicago on the 
following May, said that if defendent's sttorney would pay 
Plaintiff's attorney the aum of $50 as attorney's fees he would 
continue the cause until May. Thereupon defendant's attorney 

said thet he had no antherity to make much payment, end, upon 
his attention being called te the fect that defendant's effidavit 
of defense accompanying his plea was faulty in not specifying the 
nature of such defense, as provided in section 55 of the Practice 
Aet, asked leave to file an amended affidavit ef dofense ins ter, 
but the court refused the request and over objection entered the 
judgment order in question. 

Under the facts and circumetancer Cisclesed we are of 
the opinion that the court abused its diseretion in net allowing 
the emended «affidavit ef defense to be filed on behsif of defend- 
ant and in entering said judgment order (Misch v. MeAlpine, 78 111. 
507; CShicagoeVirden Coal Co. v. Bradley, 154 Ill. App. 234.) 
Although the affidavit of defense accompanying defendant's plea 
was faulty, there was on file an affidekt, made by the seme affiant, 
which, if true, disclosed a full and comelete defanse to plaine 
tiff's sald claim. And defendant, although absent from the 
country, was at least entitled, before any judgment should be 
rendered against him, to have plaintiff testify under cath to his 
@laim and be cross-examined by defendant's attorney. And we do 
mot think that under the eiremnatances the court's action can be 
juetified on the ground of lsck ef diligence on the part of 
defendant's attorney. 

Vor the reasons indicated the judgement of the Superior 
Gourt is reversed and the cause remanded for a trial upen the 
merits. 

REVERSED AND REMANDUD, 
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WAPLES PLATYUR GROCERY Co. } 
A corporati yh 
‘i Appes) t, APPBAL FROM 
\ f | YUNICIPAL COURT 
VBe f 
1 f OF CHICAGO. 
ROBERT L. ga and 
D. R. STEPFEY, lo 
/oppeliees. Vy 


MA. JUGTICH GRIDLEY DELIVNRED THe GPINION OF THE COURT, 


Plaintiff, in a contract action of the 4th class 
against Hobert L. Steffey and D. HX. steffey, alleged in its 
amended atatement of claim that it received from ). h. Steffey 
® certain guaranty in writing addressed to it at Fort Worth, 
Texas, dated Chicage, December 30, 1919, and signed “"Stefrey 
Brose, per D. Ht. Steffey" as follows: 

"As my son, ‘iobert L. Steffey, intends going 

inte the restaurant business in your town or some 
nearby town and wishes me to gunrentese his sccount 
for goods that he may purchase from you, #ill ¢e se 4 
that I will guarantee it for the sum of $500, 
any intermstion yw may wish te know about me will 
say that I am sole proprietor of Steffey Bros., 
of 118-120 #. South Fater St., doing business vith 
the Firet National Bank. any little faver thet you 
moy show him will be appreciated by him. You have 
nothing to lese by giving him this amail line of 
credit, aw you will find that I om responsible for 
all. that I guarantee.* 

Plaintiff further alleged thet, pursuant t¢ said guaranty 
and from time to time during the early part of the yeur, 1920, and 
up to and including March 23, 192, it furnished to “obert i. 
Steffey, at his request, certain goods and merchandise, ani that 
the balance due plaintiff therefor is 9476.77. 

In Db. R. Steffey's affidavit of merits, entitled "Waples 
Platter Grocery Co., ve D. % Steffey, impleaded with “*obert i. 
Steffey",and sworn to by his agent, it is alieged that plaintiff 
did not sell to Robert L. Steffey the goods snd merchandise mene 


tioned and that neither Sobert L. Steffey or D. XR. Steffey is 





One LARSTA 
PAUGS hat OLAyy 


US¢@,.A.1.68 9S 







aunts at) of te mottos toewtans s wd ventas ats 
att m2 bogeite yyotiass 60.0 baa yet totl od reader Sat 
yer vard of oh eect bovdos on ‘Sa dads mhake te dnsmerete p elie 7 
(shinee got fa th wt boeaotbhe pitt aw ak baer a? ‘s 











Regus & vbemnane eee a § even «kon we as 
aos 410 Axo? Lo eh Hoelead taateareey emt 4 
fagecnn gil cetmatawg of om codaiw bas sree ; 
we (lie , kev mat oxatotng yom at toad abou pi 
fee .0ORt Zo mya ett “et 3h pednatiee Lhlw I tat 
{fe an tyete wert at robe em pe sige bof ai 
e BOT Yetiats Te retetagerq o aioe ma 
dehy Reontdye astoh 4. t2 toda? fed Vv bot ht 

moe felt tare? eT hl veui eMoati Lonoli o¥ oreke 
oret ee? aid wd betelooseee of Elbe ably wae 

_ oakt tien ebet mid. soe aie pt Aeekrlt pet 
tet er nas i teat % iftw woy up. wae ” 
a * ea SP Na a todd Ei 


yori bhan a! Senpes ay state begette CATT WatKkeLs uP A 
kre .GROL qiaey olf to treg yivac edt gatum omts ot omkt pone bas if 
~d $eGor oF bodetargt 12 <UL ES AotoM nukputont bmw oF o y 

Jot? tne yooktmmdoren fas abseg alates senna, nid ta i a si net? 





.d Freson it kw cahentond nile’ i ‘6 oY sae aliens ros tek8 4 
‘Usbsatate dane begei Le ad wk of Bee ein yt oF wee’ bos anyettade : 
atom oudbmastorem bets abowa wild yorter® uz frodai) 09 Eko tom a | 





~2e 


indebted to plaintiff in said sum. ‘here is no denial of the 
execution end delivery of said guaranty by D. %. Steffey. 

The cause wes tried before the court withmut a jury. 
Svidence was introduced by plaintiff showing the sale and delivery 
of the goods to ‘obert L. uteffey at Ranger, Texas, at his request, 
that there was a balance due plaintiff therefer of $476.77, and 
thet in extending the credit te Nobert L. oteffey it relied upon 
said undisputed written cusranty of D. %. steffey, Thereupon 
Plaintiff's attorney, in resting his case, asked leave to dismiss 
the suit as to the defendant, obert L. Jteffey. Although the 
attorney representing both defendants stated that he had no ohe 
jection to the grenting of the motion, the court refused to grant 
it and suggested that he would permlt plaintiff to take a none- 
suit. Upon the refusal of plaintiff's attorney te adept the 
guggestion the court found the issues ageinst plaintiff, entered 
judgment on the finding, and plaintiff appealed. 

Plaintiff's amended etatement of claim disclosed that 
its claim, upon which the pertacs went te trial, wat upon the 
written anaranty of >. Kk. Steffcy. ‘io such an action “ebert L. 
oteffey wap not a necessury party, and at any time before finel 
jadgaent plaintiff was privileged to discontime the action av to 
him and proceed against Lb. k. iteffey alone. (Sec. 39 Practice 
Act; Mayer ve Brensingcr, 180 Ili. 110, 1168; Xespar v. People, 
260 Ill. 342, 355; Walleable Ircn Sange Co. v. Susey, 148 ill. 
App. 344, 348.) The trial court erred in not ellewing the dise- 
missal of the action av te Robert L. iteffey and in entering the 
finding and jucgment ageinst piaintiff. 

It is urged by plaintiff's counsel that thie appellate 
court should here enter judgment in plaintiff's favor against >. 
R. Steffey for ssid balance of $476.77. “e would not be justified 
in taking such action. Only plaintiff's evidence was heard. This 
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evidence, stending alone, would warrent such a Judgment, mt by 
reuson of the action of the trial court the defendant, Db. %. steffey, 
had no opportunity of presenting evidence, if any he had, tending 
te shew that Rebert L. oteffey was not indedted to plaintiff in 
the amount claimed, or in any amount. 

Wor the rensons indicated the Judgment of the 
Municipal Court is reversed and the couse remanded. 

REVE"SSD AND RIWANDED. 


Barnes, P. Jey and Morrill, Jo, concurs 


———— 
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, Appellant, / 
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copartners doing business as 
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MUNICIPAL COURT 


OF ClICAGO, 


(1 atl Rat Na Mas Mt a ag 


MR. JUSTICE GRIDLEY DELIVERED THD OPINION OF THE COURT. 


Qn July 25, 1921, plaintiff, as the purported 
assignee of a certain written lease, caused a judgment by 
confession in the sum of $270 to be entered arrinst 
defendants, the lessees nemed therein. It was claimed 
that the monthly rent of $125 fer the months of June and 
July, 1921, aggregating $250, was due plaintiff,-arm) this 
sum, together with 326 ettorneys’ fees, made up the amount 
of the judgment. On February 9, 1928, on motion of defend- 
ants, the court opened the judgment, giving defendants leave 
to file an affidavit of aevite, the judgment te stand as 
security. There wis a hesring before the court without a 
jury, resulting in a finding against plaintiff and the 
setting aside on Kareh 30, 192%, of the fomer juagment by 
confession and entering judgment against plaintiff for cests. 
This appeal follewed. Ne printed bricf anc argument hes been 
filed by eppellees (defendants) in thie appellate courte 

On April 2, 1920, the Brand estate, owner of a 
fourestory milding on couth Clark Street, thicago, lessed 
the entire building by written lease to 5. be. weiss Co., & 
corporation, «nd Louis Neumami, as lessees, for a term 


beginning May 1, 1920, amd ending April %, 1925, st a monthly 
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rental exeecding $400. it wae stipulated in the lease that the 
leasees had the privilege of subeletting amy part of the budlde 
ing, mbject to the terms of the lease, which were the usual 
and customary ones. A copy af this lense is contained in the 
record, On the back of 1% appears an attempted assigmment in 
writing, dated July 15, 19%, to one J. Prehlech, by the eies 
Go., per De De Weiss, its president, of that company's interest 
as one of the lessees in the lease. It does not appesr thet 
Neumann joined in the assignment or that the Brand estate cone 
sented im wriitiag or ethervise, On vep tember 25, 1920, the 
Weiss Co., by written le ane, containing the usual provisions 
and including the pewer in the lenvor or its assignees to cone 
fess jucement for rent due, subeleased the entire third floor 
of the building and a part of the second floor to defendants 
fer the period from October 15, 1920 to October 14, 19°35 at 

the mqanthly rental of (125. Defendants teok possersion of those 
parts of the tuilding, paid rent, and were im possession when 
the judgment by confeseion was entered sgainst them. ®ubs equent 
to defendants taking possesrien, the Yeiss Co. ceased doing 
business and vacated the building, and thereafter the Brand 
estate collected the accruing monthly rent fron Neumann, one of 
the eriginal lessees and the uncle of Db. f. Weiss. Prior to said 
vacation by the Weiss Co., defendants paid their monthly rent te 
it, mt afterwards to Neumann at his request and thet of De De 
Yeigss. On the back of the copy in the record of the sub-lsane 
frem the Yeisa Co. to defendants appears an attempted written 
agsignment, dated Mareh 11, 1921, by the Weiss Ceo. te plaintiff, 
of said lease and of the interest of “eiss Co. therein and the 
rent secured thereby. It does not appear that either Nsumam 
or the Brand eatate consented in writing, or otherwise, to said 
assignment. Qn May 27, 1921, plaintiff gave written notice te 
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defendants of this assignment end that defendants’ monthly rent 
should in the fature be paid to him. After the receipt of the 
notice one of the defendants called upon Neumann and he stated 
thet defendants should disregard the notice and pay their rent 
as it accrued to him, inseamch as the “eles Co. had no authority 
to make said assignment to plaintiff and ea he (Neumann) was 
liable to the Brand estate fer the rent of the entire building 
on the original lesse and was paying rent each month te said 
eatate. Defendants theresfter peid Neumenn the rent for the 
months of June send July, 1921, for the portion of the building 
which they occupies, and plaintiff, on July 25, 1921, es the 
purperted assignee of the sub-lesse, caused the judgment by cone 
fession in aa¢cstion to be entered against defenianta for the rent 
Claimed to he due for those months. 

Neumann's testimony wes to the effect thet, rfter the 
Weise Co. had censed doing business and had vaceted the tnilding, 
he personally paid the rent ench month fer the entire building 
to the Brand estate, «2 he wos obligated to do as ane of the 
lessees in the original lcase; thet he is in poevession ef the 
wadlding; that suid lease is in full feree and effect; and that 
as such leasee he had never conveyec or assigned to plaintiff 
or anyene any interest which he hed in cefendents! subelersee 

Under the fasts diselesed, we sre of the opinion 
thet the trial court was fully wurrented in setting exiée the 
judgment by confession and in entering the Judgment apperled 
from. We think thet there wes n Inck of porer or suthority in 
the Weins Co. to make the aseignment ef the subeleace to plein- 
tiff, it being ageinct the richts of Nevmann «and the Bren 
estate, end thst there was no basis fer the judgment ar confersed 
egeimst defendants. And the fact that the «pplication of defende 
ents to set aside thet judgment was not made until Febmurry 7, 


1222, MUX dic not preclude gefendants from appealing to the 
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equitable jurisdiction of the court to obtain the necessary 

relief, (Knox v. Winsted Savings Sank, 57 111, 350; Lake_ 

vy. Cook, 15 Ili. 353; Pearce ve Miller, 201 11}. 168, 190.) 
The judgment of the liunicipal Court, entered on 


March 30, 1922, is affirmed. 
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BR. JUSTICE GRIDLEY DuLEY: ‘RED THE OPINION OF THE CeuRT, 


In a firat clase action in contract, tried in the 
Municipal Court of Chiesge without a jury, the ecowrt found the 
issues sgainst defendant, ausessed plaintiff's damages at the 
sum of $1695, and entered judgment agsinst defendant in that 
amount. This appeal followed, 

Plaintiff's claim is based upon defendant's check, 
dated Deceriber 17, 192%, signed by its treasurer and counter- 
signed by its secretary, drawn on a Chieage bank, and payable 
to plaintiff's arder and delivered to him. It appears on the 
face of the check that payment was refused by the bank because 
of insufficient funds and that afterwerds payment thereof WEB 
stepped by defendant, In plaintiff's statement of claim he 
alleged that 21609 and accrued interest was due him from | 
defendant by reason of the delivery ef said check “upon an 
account due plaintiff fren the Harvey Milling Corporation and 
which at said time had been credited to said Hervey Killing 
Corperation." ‘The defense, as disclosed from the affidcsvit of 
merits, was that there was no consideration for the check. 

On the trial the follewing facts in substance were 
@iscleosed: The Harvey Milling Corporation (hereinafter referred 


te as the Harvey Co.) was organized for the purpove of mamfac- 
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turing feed, etc. One Themas Doe of Lowell, Kaus., was the owner 
ef an elevator located at Harvey, Illinois, which he turned over 
te the Harvey Co. at a certain valuation an¢d he beeame the cone 
trolling stockholder therein. One David A. Badenoch, of Chicago, 
also a stockholder, was its president. Dee's interestain the 
Harvey Co. were looked after by a man spoken of as Colonel Dee, 
whe wes in Chicago. The defendant sorporation was engaged in the 
feed business, and adenoch was alse its president. The Hervey 
Se. had agreed with defendant to enlarge its plant at Harvey and 
manufacture feed for cdefendent. The tro co rperetions eceupied 
adjoining offices in Chieage. efendant had agreed te subscribe 
for a conaidcrable sasunt of the capital steck of the Narvey Co., 
pert of which it had not yet paid for. About the middle of the 
year 1920 the Harvey Cc, entered inte a contract with plaintiff, 
whe if a comtracter, fer the making of certain eadditiens end im- 
provements to its plant at larvey, by which the Horvey Co, wore 
to pay plaintiff for the labor and materials furnished by hin, 
and alse 5 per cent of the coat of such labor snd materials as 
his compenestion. ‘Thereafter plaintiff proceeded with the work 
and furnished labor and materials te the Harvey Co., in an amount 
exceeding §45,006, and, except in one instance, his bills were 
always rendered to the Harvey Co. and the seme were always checked 
ever by Colonel boe. FPrier to November 12, 1926, 211 payments to 
plaintiff were made by the Harvey Co. On that date » payment was 
made by defendant's cheek to plaintiff, and thereafter and up te 
December 9, 1920, other payments were so made by defendant. ix 
checks, aggregating about 913,600, were given by defendant and 
@ashed by plaintiff. The seventh check is the one im question. 

According to the uncontradicted testimony, the giving 
of the six checks by defendant to plaintiff was the result of 


certain megotistions in each instance. After Colonel Doe had 
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checked over plaintiff's bill as rendered and found it correct, 
he, representing the Harvey Co., went to Badenoch, president of 
defendant, and asked him if defendant would give plaintiff a check 
for said bill, with the understanding that the amount would be 
credited on the books of the Harvey Co. us se mich paid by 
defendant on the anount dus the Harvey Co. on defendant's seid 
subscription to its capital stock, If Badenoch agreed, the cheek 
wes made out and delivered to plaintiff and the amount noted on 
defendant's books in its stock subseription account with the Hurvey 
Coe, and credited to it on the beoks of the Harvey Co. as a paye- 
ment on such account, and the appropriate entry wes made in the 
books of the Harvey Co., showing the payment of the amount to plain- 
tiff on its account with him. Nene ef these six payments so made 
te plaintiff was made without the Imowledge and consent of Colonel 
Doe. There was no general agresment or understending between 
defendant and the Hervey Co., or between Badenoch and Colonel Doe, 
that defendant or Badenech would make payments te plaintiff when 
demended, or that the same would be credited by the Harvey Co. as 
& payment on said stock subscription account. A separate agreee 
ment wos made in each instance. 

On Friday, December 17, 1920, plaintiff, wanting 91660 
to meet a payroll, calied on the secretary and treasurer of defond- 
ant and requested the check in question. These officers expressed 
themselves as being doubtful of their right to give such cheek 
without the usual negotiations and agreement between Badenoch and 
Calenel Doe, who were at the time beth away from the city, but 
they fimally decided to issue the cheek and deliver it te plains 
tiff, with the request that it be not presented at the bank on 
which it wes drawn until the following Monday, As one of the 
signers of the check testified, he used his "best judgment" under 
the cirownstances. The check was presented at the benk on Monday, 


Beeember 20th, and payment was refused, fer the reason that in 
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the interim, an testified, “an greditor's committce stepped inte 
the ark & Pollard bisiness and all its checks were thrown out.* 
Subsequently defendant stepped payment en the check. 

It does not appear that at the time the cheek wes given 
the Harvey Co, kmew anything about the partiqlar transaction, or 
that it was then underetood thet the Harvey Ca. was to be credited 
pro tanto on its indebtedness to plaintiff, or that at any time 
thereafter the Hervey Co. credited the amount of the check on ite 
books to defendant @ » payment on the latter's stock subseription 
account, or that plaintiff on his books ever credited said smeunt 
the Harvey Co. In April, 1921, plaintiff filed in the Cireuit Court 
his verified bill oagsinst the Harvey Co. fer a mechanics’ lien upon 
its plant st Harvey, claiming a balance af over $357,000, due for 
labor performed and materials furnished, and in the itemize? eccount 
of his claim no credit was sllowed to the Hervey Co. for the amount 
of the check. Plaintiff testified on the trial: "This $1600 is 
included in the amount thut the Harvey Hilling Corperation now owes 
me, ® * * JT om still making thet claim against the Harvey Milling 
Corporation, and I «till maintsin my right te enforce that cisim 
against it and against its property.” He comcenced the present suit 
om the check on Februnry 24, 192°. 

Under the facts and cirmmstances we sre of the opinion 
that there was ne consideration for defendant's check, Pisintiff's 
eontract for the labor and materials to be furnished »t the Harvey 
Plant wes with the Harvey Co. alone. Defenient had no contract with 
him and was in no manner indebte? to him. And we do not think that 
defendant can be held lisble on the check on the ground that there 
waa a novation, which is defined in 3 Bovier's Law Dictionary, Pe 
2375, as “the substitution of = new obligation for an o1d one, 
which is thereby extinguished.” In Hayward vy. Burke, 151 111. 121, 


129, it is said: "In every novation there sre four essential ree 
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quisites; VFiret, a previous valid obligetion; second, the agreee 
ment of all the parties to the new contract; third, the extinguishe 
ment of the old contract; and fourth, the validity of the new one." 
In Karraker v. Jddleman, 101 Ill. Appe 23, 29, it is naid, cuoting 
from American and Snglish “ncyclepsaedia of Law, (Vol. 16, ope 862-7, 
Ast Ed.); “The original agreement of which novation is sought mst 
be absolutely extinguished, and the new ogreement substituted fer it. 
The extinguishment of the original abligation ecenetitutes the conside 
eration for the new one, All the narties, not only te the new con- 
treet, tut also to the one for which the new contr=ct ie mbe tituted, 
must conrent te the novation; the perties to the eriginal centr-et 
must conaent in order to have that extingvished, and the nerties te 
the new contract in arder te have wn valid obligation subatituted for 
the eld.* In 29 Gyo. 1152 it ie seid: "There ean be ne noretion to 
which the oricinsi debtor does not censent, and to which he is net a 
perty." In the present cese it dees not aprerr thet the debt ef the 
Harvey Co, te Plaintiff, te the extent ef 614606, wae extinguished, or 
thet plaintiff eoneented te such extinguishment, er that the Harvey 
Co. wae m party te the new treneection when the cheek in question 
war piven. Altheuch it is trve that “it is net essential thet the 
afeent to and acceptanee of the terms of novation be shown by express 
words to that effect, mt the same may be implied from the facts and 
st romstances attending the trananetion and the conduct of the pare 
ties thereafter," (28 Gye, 2132), vet, under the facts aml ecircume 
stances of this transaction and the conduct of the parties theree 
after, sarticularly that of plaintiff, we de net think that, any 
nevatien wan agresd upon. 

For the resgsons indicated the ixdgment of the Municipal 
Court ig reversode 

REVERSED WITH FINDING GF FACTS. 

Barnes, P. J., and Merrill, J., concurs 





= eer a git ebaeo om: protiagdicde Bidav auokrergd a. ePanks | Pi 
wtiet Latgubims ouit <fraete iteattawo nem wht ef sedgieg pitt, bts: xe tng. ny 
“ ee wee oat Ig we thiiaw edd gildime?, hve phos tines. bie. ont am tae , 
qrkiews gbkae ¢2 92 0% .0% .098 .L£1 LOL eagmeihbe .v seer 0E | 
%9G88 at PS .h00) grad te akbeacologony, acai bas ee | ne 





ati wee: Severe itadaa deer esas WAS edz Deis pnts iden oe 
eblate: ai} ustutitwise meltagiivo Laniztze aft te dmemlakonekes 
aites wen edt oF yfad dee .wektrac wit 44\ .eme wan aad cat ps ame x 








shodetieains wt teyevtner wan orlt gio tole ot ene eae of antu gist tay 2 
tentinee daniates edt of eohiced ot poeettaver of? of tram, oo, dea 
et eaadteg etd ne .hedatogotixe dat? svat a8 <obte mt. tanane Ys ef CS 
ro? bad st be sata sepitagiida S£fLay oa ovine, of sehse,. gh doantans wee ae } 
‘ot mattaver on ad nag evedt" shkap #2 2h RELL .oy) O0 mt Mike ae . 
ao 268 af sel do bin o¢ fan ,imsencs ten eaoh toddah fanetro at Mo kate 
edt. 20. dfoh sii dant nasges dow ueoh $f wena dmogeng alt AT yom 
*o-yhoristimntine way .2Q2L2 to tapdan. sat of oThitndst, at 08 meres 
Terres ese tad? vo ,taemlatueniexs dows ot bat gegant Vibtniele ts 7 F 
aottasm af soade ot wed aodfoasmasy war 2F ot wee, %& On ) of 


SDM 


Galt: todd Sake aeanaom of ot Jolt owt sh Ph wysorttsa foray Sil sl 
snengae yd mepdin od colts vor te aarat edd ‘te npasdganns baw oo tae 
See et ont aut part peblect ed yaa omen one aut, toa tte dasis es aitow ia 
“tomy eft to seaghros sis dna solionanew oii antoasiia esoantemnn*e A 
venarrtke tes aboot ath veda ghey (SELL «Pye. 28) 8 ree tome 2 { 
ently meitp ag walt Se Fn bere net Ame maitescussd etre ip angaade 4 
Tone tant AetAA tom ob ww .WRPRRAS Ne tale, yore Len gta ae 

a : a) witht Dewnge ner petteavom 

_ daqteinnk ass Ao temonbat oft bedacthal aroese: om OM, ta | 

( aihtrineenen, at trod : 






















the: new | BRAT. AQ. ORTOUEL BE RY CRRA, ee 
ee - #TRDHOD gol, sthbeeant nes “ asso | 





145 = 27986 


PINGING OF VACTS. 


We find as ultimate facts in this case that 
defendant's check sued upen is without considerstion to 
suppert it, snd that defendant is not indebted ta plain-e 
tiff in eny sum. 
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WR. JUSTICS GRIDLZY DYLIVERED THE OPINIO 


W OF THE COURT. 

in an action in trespass, commenced July 10, 1920, 
for demages for alleged injuries to her person, occasioned by 
an alleged assault and battery, plaintiff, on July 1, 1922, 
recovered a judgment against defendant in the sum of §5,000, 
and he ep pealed, 

The gist of both counts of plaintiff's declaration 
is thet on September 13, 1915, the defendant, trading under 
the name of the Union Piano Company of Chicego, by his servants, 
agents and employees while acting in the course of their employ- 
ment, wantonly assaulted her at her home, and violently seized, 
cheked and kicked her, whereby she wes seriously injured. In 
addition te the plea of the generel issme the defendant filed 
two special pleas. In one defendant stated that the persons 
guilty of the »lieged wrongs, if any, were not the servants or 
agents of defend»ent, and that defendant did not have any scontrol 
over them and did not direct them in the moving or reposseseing 
of a certain piano from plaintiff's home, Im the other defendant 
set ferth a certain written contract between the parties, dated 
January 16, 1917, whereby the title to the piano remained in 
defendant until the full purehase price thereof had been paid 
and whereby defendant wos given the right te enter plaintiff's 
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home and repossess the piano in case of the non-payment of 
certain stipulated monthly payments, and alleged thet on 
September 15, 1915, a certein balance wae duc him on sada 
contract, and further alleged that the persons who teok the 
Piano were not defendant's employees Wt the servants and 
employees of an independent contractor over whom defendant 
had no control and to whom he gave no orders or directions. 
Te these special pless plaintiff filed replications. There 
was a trial before a jury. At the close of plaintiff's evidence 
and egain at the close of sll the evidence defendant movec for a 
directed verdict in his favor tut the retions were overruled. The 
jury returned a verdict finding defendant guilty and sesessing 
plsintaff'’s damages at the sum of $5,000, 
There was a sharp conflict in the evidence on the 
* waontion whether on the day mentioned the persens, who entered 
Plaintiff's home with her consent and who took the plane away, 
committed any assault upon her, or injured her person in any 
manner. And plaintiff's evidence failed to show, as charged, 
that said persons were the servants, agents er employees of 
defendant. On the contrary defendant's uncontradicted evidence 
disclosed in substance that seid persens were the servants or 
employees of Albert Yeise & Ce., an independent contractor, en- 
gaged in Chicago for many years in hauling pianoa fer various 
piano dealers including defendant; thet defendant had a contract 
with Weise & Ce. at the time for the moving of all of his pianos, 
settlements for such work to be made monthly; that the manager 
of defendant's tusiness, in writing and om a printed blank fure 
nished by Weise & Co., ordered Jeise & Co. te move suid piane 
from plaintiff's home toe defendant's place of business and thet 
no further orders or direetions were given by defendant to anyone; 


that in compliance with said order Yeise & Co. directed said 
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persona, its employees, to call et plaintiff's home, get the 
Piano and deliver it to defendent, which they did, using a 
truck owned by Weise & Go. for that purpose; that said persons 
were paid solely by Weise & Co.; that the right to discharge 
them from service rested solely with Weise « Ce.; and that 
defendant wag without right or avthority to instruct them or give 
them any orders relative to the work or as to the methods used in 
moving the pianc, and in fect gave them no such instructions or 
orders. 

in view of these facts we are of the opinion thet the 
trial court erred in overruling defendant's motione fer a directed 
verdict in his faver, and in entering the judgment appealed from. 
The persons who moved the pieno, and who were charged with heving 
committed the assault and battery, were not, #e slleged, the sere 
vants, agents or employees of defendant, were not paid by sim, or 
subject to his control, and could not be discharged by him for sny 
Gisobedience of orders or for any misconduct. On the contrary 
they were the servants or employees of, and under the exclusive 
control of, Yeise & Co, Under such circumstances we do not think 
that defendant should be held liable for the personal injuries, if 
any, suffered by plaintiff ot their hands. (Hale v. Johnsen, 80 
Ill. 185, 186; Youter v. “sdswortheHowland Co., 168 Ill, 514, 519; 
Pioneer Fireproof Cenetruction Co. ve Hansen, 176 Ill. 100, 108; 
Connolly v. Feople's Gas Light Co., 260 Ill. 162, 166.) In the 
Connolly case it is said; "A servant whoiis sent te do work shich 








his master has agreed to perform dees not become the servant af the 
one for whom the work is performed by having the work pointed out 
to him. He is the master whe has the choice, control and direction 
of the servant, end it wae held in Pioneer Firepreof Construction 


Se. ve Hansen, 176 Ill. 100, that the right to control invelves 
the power to discharge, and that the rcletion of marter and ser- 
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Le May v. Industrial Commission, 292 111. 76, 79, it is sajé: "An 
independent contractor is one who renievs service in the course of 
an occupation representing the will of his employer only as te 
the result ef his work and not as te the means by which it is 
accomplished.” In Bristol & Gale Co. v. Industrial Commission, 
292 Ill. 16, 22, it ie ssid: “The right to control the manner of 
deing the work is the principal consideration which determines 
whether the worker is an employee or ean independent controctor.® 

The judgment of the “uperior Court should be reversed 
and it ie so ordered, 

REVERSED WITH WINDING OF FACTS. 


Barnes, F. Je, and Morrill, Jo, conmr, 
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FINDING OF PACTS. 


We find az ultimate fects in this case that the 
dofendnnt, Samuel . Meist, did not, by his servants, agents 
or employees, cemmit the assault and battery upon plaintiff 
as alleged; and thet if plaintiff suffered any personal 
injuries ty reason of the alleged acseult and battery on the 
day in question such injuries were the result of the actions 
of the servants or empleyees of Albert Weise & Co., an 
inéependent contractor, for which said defendent is not 
lisble. 
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UR, JUSTICR GAIOLAY URLAIVERED THE OPINION OF THA GOVRT. 


In a forcible detainer action, eommenced in the 
Municipal Court of Chieage on July 19, 1922, a Judgseat, following 
a finding, Was entered om Auguet 6, 1922, lo favor of plaintiff 
for the possession of certain presisss, Befeandants2 appealed, 

Gn the hearing if appeared frem the uncontradicted 
testimony of plaintiff¢('s agent that some years age the prenises 
had been leased fer signboard purncase te defendants" predecessor 
by verbal lease from ysar to year; that this lease hed been con~ 
tinued from year to year from fuly Let to Joly let, at 250 per 
year; thet defendants hud for several years past paid this yearly 
rental to plaintiff; and that on February 27, 1922, she served a 
written notice woom both defendants netifying then that their 
tenancy of the premises wowl4’ be tersinated on July 1, 188, and 
that they should rasove their billeboards and vacates the prenises 
and surrender peseeszion theree? to her on said 4ate. Defendante 
did mot vacate in complisnee with the notice ond were in porsession 
of the prenises when the action wae commenced . 

Defendants 4id not introduce any evidence, Their only 
point made at the trial was that the notice wae not served at the 
proper time. The same point is arged here. It has mo merit, It is 


provided im Section 5 of the Landlord and Tenant Act: "In all cases 
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of tenancy from year te year, eixty daye' notice in writing shall be 


sufficient toe terminate the tenancy at the end of the year. The 
notice may be given at any time within four months preseding the 
last sixty days of the year.” In the present case defendants’ 
tenancy was from year to year, and the end of the year was on July 
lst. The notice was served on February 27th, and this was at a 
time within the four menths preceding the last sixty daye of the 
year. The provisions of the statute were complied with. (Pangborn 
v. Blakely, 217 111. App. 67). 

Defendants alse contend that plaintiff did net prove 
any lease between her and defendants, or any urivity of interest 
between her and defendants. The defendants recognized her ae their 
landlord and for several years pald her the yearly rent, and they 
are estepred from denying her titie, or her right to possession 
wider the circumstances. (Jinkinson v. Qweng, 180 111. App. 122). 
Furthermore, defendants not having raised the point im the trial 
court cannot properly raise it in this appellate court for the 
first time, (Q'Gonnor v. Maryland Meter Ing. Go., 287 Ill. 204, 
211.) 

The judgment ef the Bunicipal Court is affirmed, 

APFIRMED,. 


Barnes, ©. J., and Morrill, J., eonecur, 
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IN THN MATTZR OF THE BSTATE FA 
OF SAMUEL wid Vests codaiads penne 


plate lene APPEAL FROF 
CIRCUIT COURT OF 


COOK COUNTY. 


CHICAGO DIGGER’ AND MANUF AcTUR NG 
COMPANY, a corporation, } 

ae and Appe ¥iant, 
va. \ 


HSTATS OF SAMUEL kh. carsfurt, 
deceased, 
f hsies Liee. 


? 
tf 
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MR. JUSTICES GRIDLEY DELIVERED THE OPIVION OF THE COURT, 


This is an eppeel from a Judgment of the Circuit Court 
of Cook County, entered May 21, 1922, dismissing appellant's claim 
fer vant of jurisdiction to pasa upon it. 

On Mareh 21, 1918, the claimant filed in the Probate 
Court of Cook County ite written claim as follows: 

"fo net profits upen 100,000 Hearth Augers made 

and sold by the deceased by aicanaay and vwrome fully 
using and infringing U. O. Patent Ne. 793,185, the 
property of the Chieage Digger and Manuf retiring 

Company, being {1.50 net prefit on each auger sold 

from Hovember 1, 1915 to February 25, 1917 «ne=% $150,000." 

Accompanying the claim is the affidevit of the secretary 
and treasurer of the claimant in which he nlieged in substance that 
the smexed claim ageainat said estate is just and unpaid; thet the 
Glaimant is the owner of U. &. Patent Neo. 795,185, for carth augers, 
which wan lensed te one Prank Chase on a reyalty basis; that Chase 
memfactured and seld the patented auger for about three years under 
the name and style of the Standard Karth suger Company; thst about 
June, 1913, said company went inte bankruptcy and subsequently said 
Geemel L. Winternits, now decensed, ecouired the ossets thereef, 
formed a new cerperation, known as the Standard Anger Company and 


of which he was the owner of all the stock, and thereafter operated 
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the same; end that from sbout Havember 1, PLS, until his desk, 
said Winternitz, by and through seid new company, matufnctured, 
advertised and seld the said auger, covered by seid putent, without 
Yight, license or authority, thereby "infrinsing upon ths vights® 
of said claimant. Affsint further alleged, upon informuiisn and 
belief, that esaid Winternits, through avid oompesy and from November 
i, 1913, until February °S, 1917, manufactured and seid 100,006 
augers, on each of which thors vasa » net prefit ef 1.50, and that 
“by reason of said infringement® made profite out ef the use of 
@sid patent in the sum of §150,000, which in justice and equity be- 
leng to and sare owing by his estate to said oleimant. 

It appears from the traenseript that on June &, i921, 
there was a hearing on seid claim in the Probate Court, at which 
evidence wes introduced and erguments hed, resulting in the court 
diemiasing the claim without prejudice. From thin order the 
Sleimant preyed and perfected an eppeal te the Cirmit Court, 
where on May 31, 1922, the case wen celled for hearing de neva. 

It further appesrs from the court's order econteimed in the transcript 
that on thet day, after the cluimant had demanded a jury, the 
attorney for said eatate moved te diwniss the claim because of 

lack of jurisdiction in the court te pase upen it, und that, 

after heering arguments ef counsel tut without hearing any 

evidence, the court sustained the motion and diswiened the olaime 
This appeal foliowed. 

Although neo written pleadings are required for the 
hearing of claims agsinst the estates ef descensed persons in 
the probate courts of this State, and it is not necessary that 
guch claims should be presented in technical legal form er 
hreeision, and the court may look to the substantial righte of 
the parties, yet, es said in Carter v. Pierce, 114 Ill. ADD. 


589, $92, "4t is nevertheless essential thet a claim, however 
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informal, should so specify and identify the transaction out of 
which it arese »4 to apprise all concerned of ite general nature 
and character, and the amount claimed, so that it can be properly 
investigated and defended agsinst if desired. The mere filing 

of a statement of cluim in writing to the effect that the deceased 
is indebted to the claimant, without stating upon what the claim 
is based, would not be such an exhibition of the same as is con- 
templated by statute. The statement, in a claim, of the csuse of 
action, is therefore materini and essential, and goes t& the ube 
atance of the claim.” It clearly appears, we think, from an 
exemination of the claimant's written claim, and the affidavit in 
support thereef, that the claimant secks damages from the estate 
by reason of the alleged infringement by the deceased during his 
lifetime of the claimant's alleged patent for earth augers. The 
main issue is the alleged infringement. It is well settled by the 
@ecisions that of such controversies the Federal courts have exe 
Glusive jurisdiction. in Havana Press Drill Co. ve Ashurst, 146 
Ill. 115, 157, it is sedd: “It will not be dinputed that, in all 








cases brought to recover damages for the infringement of patents, 
or to restain such infringements, the jurisdiction of the Federal 
courts is exclusive. See sections 627, 711 and 4921 ef the Revised 
Statutes of the United States.” In Forster v. Brown Hoje ting 
Machinery Co., 266 Ili, 287, 296, it isn said: “The Supreme Court 


ef the United States said in Bxcelsior Wood Pipe Co. v. Facific 





Bridge Co., 185 U. S. 282; ‘There is a complete distinction 
between ea case and eo question crising under the patent laws. The 
former arises when the plaintiff in his opening pleading, - be 

it bill, complaint or declerstion, - sets up a right under the 
patent lews as ground fer a recovery. Of such the State courts 
have no jurisdiction.’ Appellant sets up a right based upon 

® patent issued to Brewn, and the determination of that claim 
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cannot be made withmt deciding upon the validity ef Brown's 
patent. We can come to ne other conclusion than that this is 
& case ander the patent laws and thet State courte hare no 
jurisdiction.* In the present case, mot only is the validity 
ef the claimant's patent an issue to be determined but also 
whether “internitz in his lifetime wes guilty of the infringe- 
ment as claimed. If it be contended that the Cirmit Court 
erred in digissing the claim for want ef jurisdiction wi thout 
first having heard evidenee showing what the claim was, it is a 
sufficient answer to say that the ecleim as filed discloses on 
ites face that the claimant sought to recover damages fer the 
alieged iafringement of the patent, - a matter which neither 
the Probate nor the Circuit Court ef Cook County had jurisdiction 
to pess upon. Furthermore, it sppeare from the Circuit Court's 
order that at the hearing arguments of counsel were had. In the 
absence of a bill ef excaptions it must be presumed that curing 
that argument the court was advised af such fasta which, without 
the testimeay of sworn witnesses, sufficientiy warranted the 
court in dismissing on motion the claim for want of jurisdistion 
te pass upon it. (14 Gye. 456; City ef Windsor v. Cleveland, 
Cincinnati, Chicege & St. Le. ty. Co., 105 Ihl. Appe 46, 48.) 

For the ressone indicated the judgment of the Circuit 
Court is affirmed. 

AVFIAMDe 


Barnes, FP. J., and Morrill, J., concur. 
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In an action in asusumpsit, commenced suguet 6, 1926, 
the jury, after hesring evidence introduced by both perties, 
returned « verdict finding the isowes fer defendant, and the 
court, on Pubruary 4, 1922, antered judgment on the verdict 
against plaintiff for conta. This appeal follewed. 

By written leane defendant leased te plaintiff from 
Bay 1, 1909 te April 30, 1918, ut un stipulated monthiy rental, 
& portion of the 6th floor of » momfecturing building owed by 
defendant in Chieage. It was provided in the lense that the 
party of the first part (defendent) agreed to furninh te the 
party of the second part (plaintiff) “Sdisen electric power, 
or other electric power mfricient for the use of the party 
of the second part, and te charge the party ef the sasond pert 
therefor at the same rate and price, tabse ot te the seme dise 
ecunts, as the party ef the first part pays fer the enme.* 

On April 34, 1912, defendant executed an sdditional written 
lease to plaintiff for the remaining portion of said 6th fleor 
for a tem expiring on the some dete. In this additional 
lease there wan the identienl provision relative to electric 
Power. On June 26, 1913, defendant gave pisintiff ea written 
option to renew both leaves for «a period of ten years from Kay 


i, 1918, and plaintiff eeceupied said 6th fleor until about 
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June 12, 1919, when by agreemont it voeated the premises. During 
each month from May, 1909 to June, 191°, defendant vent bills to 
plaintiff fer cleotric power st the flat rate of 4¢1/% centea per 
kilowatt-hour, and during «ach month from June, 1912, to July, 
1919, at the flnt rate of 41/2 cents per kilewatt-hour. These 
bills as rendered were all poid by plaintiff te defendant. 

Plaintiff breught the cetion to recover fer the alleged 
‘ever-charge for the eluctric power during the entire poried while 
plaintiff wae ea tenant in the bwilding, «hich power wav furnished 
defendant by the Commonwealth Hdisen Company. Pisintiff claimed 
om the trial that from May, 1900, to June, 1929, imelueive, the 
agaregate sum of ita over=poymentse to defendant was more then 
38, 500. 

Plaintiff's declaration coneisted of three especial 
counts end the cammon counts. The subotence of the charges in 
the special counte was that defendent did not regard ite eaid 
agreement, se etipulated in the leases, to furnish electric pewer 
to plaintiff at the rate and price that it paid fer the some, 
but charged plaintif? sums greatly in excess theresf, vhich sums 
Plaintiff oexid, not knowing of the overecharge; that it falsely 
cencealed from pisintiff? the «xnet sume paid, and made frlee 
Statements and bills, well knewing the some to be false; and 
that plainti?f relied upon the correctness ef the bills and 
statements. 

Defendant filed a plea of the general issue and of 
the statute of limitations for five years, and two special 
Pleas. Im these special plese defendent alleged in substance 
that on or about June 2, 1909, it entered inte a new acreament 
with plaintiff regarding the price the latter wis to pay for 
the electric power, wherein plaintiff agreed te pay « flat rate 
of 4-1/2 cents per kilowatt-hour for such power; thet theree 
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after and until July 31, 1012, plaintiff sach month voluntwrily 
made, and defendant accepted, payments for such power »t such 
rate; that on or about July 51, 1912, defendant entered into a 
secend agreement with plaintiff, wherein said flet rate was fined 
wt 3501/2 cents per kilowattehour; ond that plaintiff thereafter 
continued to make monthly paymenta te defendant for mach power 

at such new flat rate until it vacated the premises in the year 
i9vlg. 

The following further fnots in substance were disclosed 
from the evidenee; The rate which was in effect during the peried 
in question ia kmewn as the demond rate, which consists ef tw 
parts, one of which ia bared upon the lurgeat amount, dete, the 
maximum demand made for electricity during « particuler month, 
which ie charged for at a eartain rate per kilewatt of demand. 

The other part is known ae the energy foctor and is based upon 

the quantity of eleetricity used, measured in killowattehours. Use 
of electricity fer lisht or power is generally intermittent. The 
reqmirenents for light are greater on sOme dave than on ¢there. 
And so it is ae te electric power. Ulectric motors are weed more 
heavily on somo days than on others or during certain hours of the 
day. Ags a remalt there is « time when there is a maximum number 
ef lighta wurning and « maximum number of motors running; in 
other words, when the lead ize at ite pesk and there ins the moximum 
demand. These two factors of the rateemsximum demand ami qusentity 
of electricity used « ore ususlly measured by meters. The maxismm 
demand as measured is used ac the basis fer the demand charge in 
the rute, and thie demand, as well as the quantity used by the 
consumer, mist be known in order to determine what he is to pay 
for the service, In the present ceve, the bills cent each month 
to defendant by the “diseon Co. itemized the charges, mensured in 
kilowatts und kilownttehoure o# determined by the readings of the 
meters installed in defendant's plant. These charges included the 
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electricity used by plaintiff, ond » meter wae installed on 
Plaintiff's premisen by the ‘“dison (e., reading in kilowatt-hours, 
te measure the quantity of electricity censumed by pleintifr, after 
the current had passed through defendent's meters. «at the 
commencement of plaintiff's tenancy and fer a short time a socond 
meter wos inatalied on plaintiff's premises, to measure the maximum 
demand of plaintiff, but thie meter wae not used ond was theres 
after removed by the Mdison Ce. Henee, as to the electricity used 
by plaintiff, only one of the two facters, which entered inte the 
tetal charge made by the Udisen Ca., conld accurately be known, 
vier the quantity conmmed an messured in kiiowattehours. At the 
ena of May, i909, the first month of plaintiff's tenaney, defendant 
received a bili from the =4isen Co., which showed the total qientity 
of electricity consumed and the maximum demand required by defende 
ant, including that of plaintiff’, and alee the quantity ef 
electricity used solely by plaintiff, bat whieh did not dinciese 
plsintiff's maxinnm demand. And subeequentiy from month te month 
thereefter defandant recived similar bills, %«fendemt wos unoble 
to determine whst was the totul cost to it fer the electricity which 
it wae furnishing through the Bdisen Ge. to plaintiff, ond was 
obliged to estimate thet cout, and efter investigetion felioving 
the receipt ef the first month's 6112 cencluded thit « fist rate 

of 4-1/2 cents per kilowattehour was approximately correct, end 
accordingly rendered plaintiff such a bill. <séfter the receipt af 
this bill, and weve ral other monthly bills ot the seme rete, plaine 
tiff's president, Bush, called on defendant's prealdent, os tman, 
and objested ta the rate as charged, stating th t he thought it 

tee large and net in accordance with the provision contained in the 
lense. Ssetman, in reply, stated that becatse of the abeve men- 
tioned fants the actual cost of the electricity which plaintiff 


was using could not be accurately ietermined, thet a rate of 4-1/2 


cents per kilewattehour was abeut the cost to defendant, and that 
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the plaintiff eught to be satisfied. tush said "all right,” 

and thereafter plaintiff paid defendant's billie os rendered vt 

geid filet rate. chorthy thereafter plaintiff mate inquiricse of 

the Bdisen °o., concerning the cost to defendant for the electricity 
used by plaintiff, tut wxs unable to ebtain the desired information, 
and, until about the middle of the yeoxr 1912, made ne further ine 
vestigntiona, but continued te pny defendont's monthly bilis ss 
rendered. Bush testified: “In my experience «as mw eonaumer of 
electricity, I knew thet the bilis from month t month would vary 

a trifle due to the different character of eicotricity I would 

use, with reference to the onergy conemmption ond the maim 
demand. After they had furnished mo their firet bills I apoke to 
Eagtman about it. I simply compileined abmit the bills being 
excessive. * * I had an dea they were tuying it cheaper. * * 
had po 20344 facta for this. * * I] was unable to get information 
from the Xdigon people. * * After 1909, I made no further effort to 
find out what @. . Hali Company wan payine for eleetricity to the 
Zdison Gompany; ofter 1909, ve just reeeived the biille and sent 
our check." Gome time in June, 1912, Bush agein spoke to #e.s tnan, 
saying in substance that he still felt thet pleintiff waeprying toe 
much for the electricity used by it, and thet there ought to be a 
reduction on the flat rete. Kantman anid he would leok inte the 
matter further, and, after he had consulted with defendent's 
suditer, Charles O1iff, stated to Rush, in Ol1iff'e presones, that 
efter considerable inves tig«tion defendant had resched the conclusion 
that, a» near as it could be arrived at, 3-1/2 cents per kKilowntte 
heur would then represent about the cost to iefendeant of the 
electricity which plaintif! wee using, oni further said thot, if 
satiofactery, the monthly bills in the future would be rendered 

to plaintiff at thet flt rete. Bush replied “That's fine; that's 


sutisf.etary.* Therenftse«. fram Tulw. 1912. to Talv. 1910. dafend- 
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ant rendered monthly bilis to plaintiff «t veid new flat rota 
and the seme were ell paid by plaintiff, - it making no further 
objection tc the cherges antil about » your after piaintiff had 
Vacated the premises ent ohertly before the present action wos 
commenced. 

Counsel for plaintiff urge thet thea verdict end jucg- 
ment are contrary to the evidence. They contend in aubstance 
(1) thet it was a simple matter for defendant to figure out the 
cost ts it of the electricity used by plaintiff from time to time 
during the entire period; (2) th:t defendant kmew at all times 
thet it was overecharging sleintiff fer slectricai pewer in 
visletion of the prevision contained in the leases; (%} that there 
was mo evidence of the making of the two new verbal ayreamente for 
the fist rates of 4-1/% cents end 5-2/2 conts per ilowntt-hour, 
and (4) thet plaintiff's menthly perments ef the bille cs rendered 
at esnidé fiet rates were net made with knowledge of the surrounding 
faets and circumstances. after a careful review of the entire 
evidence we are unable to sgree with any of theoc contentions, 
am te the tem verbel agreements medifying the provisions in the 
lesses end providine fer said Tlst rates we think that the 
avidense shows that they were mede, and that the svidenca of their 
being made was adminsible. (Snow +. Gricsheimer, 220 111, 106; 
Jones & Dommerenas Co. v. Grary, 234 11k. 24.) snd, evan if it be 
eqmsidered thet the orpl agreemants were not zctuslly entered ints, 
the umdisputec fact that pisintiff for a period ef about ten yeora 
paic emounts which were in exeess «ef the rates wtipaleted in the 
leases militates against smy recovery by it of such excess upen 
the deetrine cf voluntary payment, partiolarly so a: it appenre 
that plaintiff's president sli the while felt or suspected that 
the amounts charged were too high end net in atcerd sith the 


stipulation in the lesoes, and yet maie no attempt to investigate 


and asmartain facts cenfizmatery ef his suspicions mt cle cted 
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to pay, snd plaintiff paid, onch month the mrounte of defendant's 
bili ac rendered. Alinois Glass Co. ve Chico Telepnone So., 
234 Ill. $35; Frombers v. Kisk, 2 111. app. 499.) In the Frombers 
cave it in said, (p. 503) quoting from Kelly v. tolari, 9H & 





®ellaby 593; “Hut if money is intentionally paid without reference 
to the truth or falsehood of the fact, the plaintiff, meaning to 
waive all inquiry into it, an? thet the person receiving chall have 
the money ot ell events, whether the fact be true or false, the 
latter is certainly entitled to retein it. * * There may siso be 
Gases in which he might by investigstion learn the stote of facts 
more accurately. If he declines to do wo and chooses to pay the 
monty notwithstending, in that cxse there can be no doubt he is 
emuslly bound.” 

Counsel for plaintiff further contend thet the Judge 
ment should be reversed becmine of the giving of osartein ine 
structions offered by defendant. © have exemined these in- 
structions in cannestion with the evidence introdiand, and 
are of the opinion that the trinl court @i¢ net err in giving 
them. 

The judgment of the nperiar Court is affimmed. 

APPIMMND « 


Barnes, *. J., and Morrill, J., concur. 
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Opinion of the court, 


By this appesl the dsfendante, Sr. and &re. Batka, 
seek to reverse a judgnent recevered in the “Municipal Court 
ef Chicage hy the pleintiff, re. Maseoveky, in the sum ef 
$1850.00. 


Tae main contention oF the acfendents, in support 
ef their sopeal iv thet the verdict and judgment are against 


the sianiferet weight of the evidewe, 


The pleintiff brought this ection against the def ende 
ante, claiming compensation due Kher as wagen for eerviess rene 
Gered by her to them, Thst the plheintiff perforeed vervicss 
for the defendante is not denied, There war, Sowever, a direct 
somfliet between the partice ams te the amount of time put in by 
the plaintiff and as to the arrancenent Wetween them on the 


question of comzensatian. 


Br. and Krs. Batka kept a somali butieher ehop and had 
living roome in the rear, where they lived with their three 
children and sre. Batka's meiner. the plaintiff, a widow 


nearly fifty yeare of age, lived in the neighborheed with her 


q only son, it is not eontroverted that in November, 1917, the. 








oie 
plaintiff started to work for the Batkas. At or abeut this 
time, the plaintiff seved into the building in which the dé¢e 
fendante had their home and their buteher shop, taking reoms 
on an upper floor. The pleintaff testified thet she started 
te work for the defendants as » demestic; that ehe took care 
of the house, ironing the clethes and ocoking; that the dee 
fendante aeked Ser to Kelp them in the butcher shop, and she 
did 90, making sausages and dresning poultry. In connection 
with the butcher shep, the defendante had a room in the banee 
ment, known ac the work ream, ond the plaintiff testified that 
part ef her work was to keep that reom eleaned wp ond to wash 
out the tubs, ete. The plaintiff further tertified thet she 
worked full time for the defensents frex Sevenber, 1917, until 
Auguet, 1920; that thereafter, she worked two days a week, 
Wedmesday and Frideye, making sausegesx on Vednesdeay and dresse 
ing fewl on Fridays; thet during part of the time, Hatka 
had a belper, named delanka. fhe testified thet irs. Extka 
helped her husbend in the buteher ehop, end her cother helped 
wash the Hishes, At the time the vlaintiff started working 
fer the defendants, she teetified that irs. Batka teld her 
they had been unable to keep a helper because they did not 
have money to pay him; that she asked the plaintiff to come 
and work fer them, tat expleined thet they eould not pay her 
immediately because they had sone debte that had to be met; 
that they would pay the plaintiff later for her services; that 
the plaintiff asked her when they would pay and she esid they 
would do it ae soon as thay poesibly could. According to the 
testimony eof the plaintiff, ahe bad no talk with the defendants 
about pay, between the time she went to work for them and the 
beginning of January 1921, but ihat whenever she needed money 


she spoke te Nrs. Batka and the latter would pay her some thing; 
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that these payments, from time to time, during the veriod in 
question, sggregeted $285.00, It appears thet during the time 
the plaintiff wae working for the defencente, she got mont for 
herself and her son from the defeniants butcher shop each day 


without being eharged for it, 


Agecording to the testimony of the plaintiff, the 
defendants made no arrangement for any etipvlated amount to be 
paid as wages but they promised to pay her what ser services 
were worth, in the course ef her ereseeexacination the plaine 
tafrf testified that the defendants hac set paid her anything 
since August, 1920, but in thenext question or two the admitted 
that during the two weeks of January, 1921, jurt »efera she 
left the defendants, they pedd her €15,90 « week, Fk aposere 
that a sister of ‘r, Entkea game to live #ith him ond hia wife 
shortly before the plaintiff ieft. “re. Bathe had a niece, 
Rose Patrrelka, who, according to the plaintiff's testimony, 
never lived in Batka's home. in enewer te questions om which 
it was sought to base a possible impeachuani, the olaintiff 
admitted thet she knew 2 omn mamed Anton Tepinka, mt she 
denied being in hie place of basiness in the aonth of Februe 
ary, previcus to the trial, or stating to him that she was goe 
ing to ruin Sntka end get even with him beqaune he head dite 
charged her; that Batka did net owe her but she wae geing to 
ruin him. The sleintif’ testified that the reason for her leave 
ing im January, 1941, wee that she eeked “re, Batka for her 
money vevernl tines and the latter stated thet she eould do 
nothing for her them »ut that they would pay her as soon ar 
they ¢ot their moztgagze paid; that at ane time ‘re, Batkea eaid 


they would giver her at lemet $1,500, 
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ote 
the only testimony submitted to the jury in support 
of the piaintiff's claim, beyond that given by the olaintiff, 
herself, was that of the proprietor of an employment agency 
who testified ase an expert on the walue of such services ae 
the olmintiff testified she rendered, placing the value at # 
minimum of 722,50 vm dey. 


Mire. Betka teetified that the olaimtiff lived in the 
building where eghe and her husbend Lived ond mseinteined their 
Mtcher shop, in Tovember, 1917; thst her “other wae then live 
ing with her and continued to live there up te Yarech, 1919; 
that when the plaintiff moved into the building “she began 
to come down staira to work fer me. 1 never acked her to 
some; but it was of her own free will. i wee talking to her 
and she @sid she wap willing to do anything fer me becnuse I 
would take her out.” it appeare thet the defendants owned 
@h automobile and, on crorseexamination, in her direct csee, 
the plaintiff admities that she hed ridden out in this oar 
with the defendants about twentyefive timer. In this cenneece 
tion, on reedirect examination, she testified that when they 
eeme home she would wesh the machine, sometimes that night 


and sometimer the next day. 


Mra, Batka further testified thet wien the plaintiff began 
coming dewn to work for them she only eane ebout teiee » week. At 
another slase she says, two er three timer a week. ‘The pleine 
tiff's son was married in June, 1920, and moved away. irs, 

Batke testified that up to thet time the plaintiff never worked 
for her and her husband more than two or three daye a week, 

Ghe further tertified that fran the time the plaintiff etarted 

te render services in November, 1917, until the swomer ef 1929 


she paid her $3.00 a week and from that time until her son eas 
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married in June, 1920, she paid her $5.90 o week every Gaturday 
night and gave her meat besides. Although bre, batka cleimed 
the plaintiff only worked two or three dayn a week, she tertie 
fied that she gave her meat for herself and her ton every day, 
to the value of approximately $1.20 a day. During her direet 
examination, Mre. etka was asked whether she hed any talk 

with the plaintiff regarding her ompleyment, and she ¢aid, "yea! 
that ehe aeked her whether she wen gatiefied with everything, 
ana the gleintiff exid she was, ani that she then told her 

ghe would pay her $5.00 « week, which she did from that time 
on every Saturday night until her son wae married, Are, Batke 
further teetified thet after the plaintiff's eon wae married 
the plaintiff? wrked Tussdey afternoons end 4211 the resaining 
deye of the week doing houne work, ani thet whe them paid her 
¥10.00 a week up te the fall of 1920, end then for the last 
few weeks she war thers, ehe paid her (15.00 ae week. ire. 
ietka denied telling the plaintiff that she would pay her 
#1,000, or saying that she could mot pay her becouse they had 

a mortgage to pay off, bat said that her husband's eirter came 
to live with them about January 5, 1921, eooerently umder an 
arrangesent of employment, and that whe then teld the sleintifrf 
that she qeuld not keep both of them and her husband wanted te 
keep hie nieter; that at thin time there wae no talk between 
them about any beek palary; thet thie conversation took place 
Maturday afternoon and the plaintiff left the next morning. 
Mre, Batre teetified that after her mother left, in terch, 1919, 


her niege Kone Petrzelke helped in the Souee vork,. 


At one peintin her crorse@xanination ire. batka testie 
fied that the slaintiff worked for her four or five days a week, 


before the plaintiff's son was married. 
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Rese Petrzelks testified that she worked for the 
Batkas about six monthe, from VYebruary, 1919, on, and that 
during that time # helper named Novotny was vorking in the 
buteher shop, and the plaintiff came there two days a week 
and cleaned up aréund the butcher shop, and helped around a 
little; thet she saw the plaintiff cet $3.00 from ira. Batka 
on “several pay days*; that “rs, Batkea aaid that this was the 
plaintiff's weekly salary and the plaintiff told the ritnoas 
ehe was satisfied with what she wes getting; thet daring these 
eix months, the witness did the eseking and took enre of the 
ehildren end did ali the kitehen work, 


Mre. Batka's sctiher, “re. Vilimek, « woman 78 yeare 
Old, teetified thet during the time she lived with her daughter, 
the plaintiff came over to their place “every now and then"; 
that the witmese did sli of the kitchen work end the slaintiff 
6id none of it, but that ehe dressed the fowl on Fridays and on 
Wednesdays che mide sauenges; that during this time the witness 
saw her dauchter pay the slaintiff en Saturday reversal times. 
Thie witness testified thet ehe “was driven eway" from the Batkas 
by the plaintiff and that when this nappened her grandedaughter 
Roce Poetraelka took hergiece; that she did not think Rose stayed 
there very leng because the claintiff wae *ngeinst her® tos. 


Anton Topinka teetified thet the plaintiff ras in 
bia store “about February" previous te the triak; that she ens 
excited and ezid that if she wanted to she could ruin Batka, 
and esuld put him out of business, and if she wanted te she 
could have him sent to Joliet, but that she smid nothing about 
money, “She never said that they owed her any money.” At this 
point sounsel fer defeniantea asked thie question; “Yeu told me 


yesterday in the office that she teld you in February of 1941, 
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that he does net owe hor any money; Did you say that?® Objece 


tion was made to this and objection wan rantalved. 


A wouwm whe hed dene washing for ire. Bathe for 
three years, working thore on “ondaye smd Saturdaye, testified 
that the plaintiff was working there tit she did not roew wheat 


whe did,- that she saw her helping in the “work ehor.” 


Jakub Batka tentified that after the pleintif? served 
inte their building, in 1917, ehe heloed with the gaueemer ond 
the dresaing of poultry, that thir continued about three fears, 
The witness testified throush an interpreter and the latter 
stated thet the witnese said the plaintiff “would werk tee daye 
ali day, juet helped scecasionally*; thet during thie time she 
was working there oeensicnally, the witaeen ceked her if she 
wae saticfied with the §3,00 she war getting and ehe said she 
wee; that during this tine ehe ware getting “eggs and méntea and 
whatever was agceneary for the kitchen"; thet after duly, 1980, 
ehe “was working there steadily"; that she wee then getting 95.60 
& week} tat the witness asked Her about this and she eaid she 
was watisfied; that later the plaintiff received $10.00, and begins 
ning the first of January, 2921, she got $15.00 « week, until ehe 
left in the latter part of that month; that during the tise the 
plaintiff was working for the deferdents the witneer aeked her 
“about ten times, or even mere” whether she wan antisfied with 
what she war gatting and that she enewered that «he was. @n 
ereegeaxemination, the witness wae asked wheat brought about these 
Rumeroue inquires and Ne eeid be wee just anxious te krow whether 


she wae smatiefied ar not, 


In supoort ef their appeal counsel for the defendonte 
arguce that it dovs not seem likely that the pisintiff, a vena 
evidently supporting hereslf by her labor, would werk under such 
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uncertein terme ar ehe claims existed, and wouid walt eo long 
for her wages, nor would she be likely to be attracted by the 
proposition that the defendente could net pay for her services 
until sometime in the future, nor doer it seem probable that 
the defendante would have made euch a proposition te = wown 
who they knew but slightly. The tentimony chews: they head been 
acquainted a year, at the time plaintiff began to work for the 
defendants. These facts, counsel argues, do not comsend them. 
selves to reason, It may be that the situation which the plaine 
tiff testifies to, in eennection with her slaim for wages, is 
not one which would commend itself to either counsel er the 
court, tut we are not in a position to eet aside « verdict ef 
the jurora, who heard these witnessen testify and weighed the 
evidenoe, merely because it say teen strange that the slaintiff 
wes willing to work as long as she admittedly did, and under 


oircumstances which she testifies to. 


there are «a number of things, on the siher band, in 
connection with the teatimomy of the defendnnte, which do net 
appeal to reason and in a number of reepeets the tertimony 
contains staternents that ean not be resonoiled with ethers made 


by the came witnesses, 


Judging ef the tertimeny, oe we must, only from the 
typeewritten page, we may not be wholly convinced ihat the 
pleintiff should resever what the jury found was due her from 
the defendants, but that is not our problem. We have only te 
determine from our examination of the evidence whether it ix 
euch that we can say that the ection of the jury in returning 
their verdict, end the court in confirming it, wae such as te 
be against the sanifest weight of the evidence. The evidence 


in this record ie net such as to perwit ue to reach thet cene 
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Glusion. The testimony ir in hoplese genfliet and it conteine 
not a few contradictions. “ich being the situation, the cone 


elueion which the jury reached must etend,. 


The defendants further urge that the judament is 
not sustained by the verdict in that the verdict finds the 
issuee “against the defendant” inetead ef the defendants, 
In bert v. Borden, 10 Lili, Apps, 648, the verdict as ree 
eorded by the olerk of the trial esurt feund “the defendant* 
guilty, although there was wore than ome defendant invelved 
in that case. The queantion arowe aan to whether this court 
might loek to the original verdist returned by the jury and 
ageerteain its form, but it was held that thie court sould 
aggertain the finding of the jury *from the recorded verdiot 
and from that alone.* . The reserd of the verdict in the case 
at ber ie to the effeet thot the jury found the isnues *neninet 
the defendente." However, we are of the soinden that it wuld 
not be ground for reversal, in eny event. Saeon v. Sehepflin, 


185 L111, Lae. 


We find no error in the reaerd and therefere the 


Judgment ef the Yunisinal Court ie affireed, 
AY VPIRMLG, 


TAYLOR AWD O'OOMNOK, JI. CORGUR. 
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WR. PRRSLIDING JUATIGCR THONSON delivered the opinion 


ef the sourt. 


By this appenl the defendent eeeke to reverse & 
judgment recovered by the plaintiff, deme, in the »ynivipeal 
Court of Thiengo, fer the eam of €399,.0C,. The slaintiff wae 
in the business of menufeeturing dreseee, in the “ity of Chieage. 
The gefendont wae im the silk business in the Gity of Sew York, 


It had a ealeomen in Shiesgo, whowe meme was Notine. 


The plaintiff based this action on « claim for 
damages, for the breach ef sn alleged eontrast, by the defendant, 
wherein the plaintiff agreed te bay and the defendent agreed 
to sell, five pleses of black taffete silk end twenty 
pieces of colored taffeta silk. It wae the poxitien ef ihe 
Plaintiff that the order fer thie silk wae given te the defend 
ant's representative, and accepted and confirmed wy the def ad 
ant, but that the defendant had failed to deliver the eilk te 
the plaintiff's damage in the eum of $1406.25. Tne defendant 
admitted receiving the order, but teok the position that the 
erder epecified certain terme of payment whieh involved on 
extension of credit te the plaintiff; thet theese terms were 


not aancepted by the defendant, and thet the plaintiff was netie 
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fied that the credit would not be extended unless a financial 
statement wan submitted to the defendant and avpreved by it; 

that a financial statenent were submitted, woich was ineomplete 
and not acceptable and that the plaintiff wae notified that 

the goede in question weuid be sold on @ caeh bagie oniy, and the 
plaintiff deelined te poy canh; that the defendant, thereupon, 
disposed of the goods in question to others, ond after that had 
been done, the slaintiff offered to pay cesh, Whereupon, the 


defendant advised the plaintiff that the goodr bad been sold. 


in eur view of this case, it ie essential te deters 
mine whether the oleintiff's order for the goods in question 
was confirmed or esacpted by the defendant. fo determine thet 
question, it ie aesensary to consider shrenelegiaqsliy the vere 
lous cowmuniostions had between the partier se fer xe they may 


affeet the tranenction “hich is involved im thie controversy, 


On Reeenber 1, 1920, the defendant's sniernan, Hotine, 
received the plaintiff's order fer 25 pieees of taffets silk, 
at the latter's place of tusiness in thieego. A sapy of the 
order waz deliversd to the plaintif:., The erder ee made out 
in *riting contains @ notation to the effeat that the termes 
of paymant are to involve a eredit ef 60 days, Hetine tentie 
fied that he put « question murk after that itwe on the eony 
sent to the pimintiff and thet Ke told the vleintiff he would 
try to get an extension of 6@ daywe ercdit on this erder. Ketine 
further testified that after he reevived the order, he returned 
to nis effice, in Thiasge, made up the order in writing, in four 
eopier, retnining one for himself, sending twe copier ta the 
defendant's offices in Now York, and mailing the other te the 


plaintiff, 
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The witness, Frank Jame, the husband of the plaintiff, 
testified thet the copy of thin order, whieh the pleintiff ree 
seived, dig nat come from Chicago tut from Hew York, it seems 
quite apparent that Uoting wae right when Ke ¢aeye that he mailed 
it from his office in Chicsage. It beers every evidence of being 
& form of order blank used by solemmen, for mi the bottom of the 
Order if a eiateuent readings “This order aubjeet to confirmme 


tion by Sanucl Kineman & Co., ine.* 


Gn the same day, December 16, 1920, the eed gave 

Matine anether order for ene piece of Fetain | siaceenie: asia 
the plaintiff = eimiler copy of the arver, senteining the eame 
sentence ak quoted shove, and on this order the terme alee ine 
volved sm eredit of 6) days. Yhe order for tae taffeta seems te 
have involved something over $1800.00, while the order for the 
Petaine Charmeure involved only 266.90, 16 sees thet the 
order last referred te wae filled richi away, for there appears 
in the evidence an inveiece invelving that order, under dais ef 
December 13, 1920, and on that invelice the terme are stated as 


*eash, * 


the order for the taffeta wilk exiled for 6 pieoes of 
Biask and SO plecesa of Golered Silk, ani tae arder stated that 
the apeortment ef colore wauld be given by January 1. Thies ore 
der ales provided that deliveries were to be made in Jenuery, 
¥Yebruery and Merch, 1921, Sothing further wee dane until Bece 
ember 28, 1920, when the defendant's agent im Thicage o«lled 
on the plaintif with a *aolor gard” and at thie time, an 
*anevertment and delivery” order was mede aut and applied te the 
order ef Becember 16, for the taffeta silk, This speeified 5 
different colere and seve the number of pieces of exch cclor 


to be delivered, some at onee, some on January 18, eome on 
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February 16, and some on March 15. Gn the saws date the defende 
ant’s agent, Hetine, seems to have taken another order from the 
plaintiff. Thie order involved one piece of Black #0 Charmeuse 
and & pieces of Petain Oharmeuge, one Karine and one Bleek, 

This written ordar sise emlied for terms involving a credit of 
60 days, Thie order involved an amount of $154,090 and apparente 


ly it wae filled by the defendent imnediately. 


An invelae involving these items wee introduced in 
evidence and it ie dated December 31, 1920, ond it xtates that 


the terae cavering the invoice «are “oush*, 


On the seme date, December 31, 1920, tha defendant 
wrote the slaintiff a letter saying: 
"Ye are in rereipt eof your order placed wh th 
our #r. Hotine, for whieh kindly aceept our thanks. 
Beg to advise you that we imve forwarded the 
pieces of WG Charmeuse and the tee pieess of Petain 
Gharmeuse today Via ixprems, and trust they wild 
open up to your entire satiefaction.* 
fhe plaintiff contends that this letter was a canfirwation of 
the arder for taffeta wilk which is involved in the claim for 
dsanges on which thie ealt ie based. 48 are not able ta see 
any Gonnecticn between thie Letter and the order for taffeta 
silk, it very apparently refers to the order of December 34, 
i920, far the WG Charmeuse and the Petsain “hermeuse, the goade 
mentioned in the Lettar. Lt wili further be nsted that the 


Latter was sant ont on the same dete tart the invoice was sent, 


eovering the sawe coodz, 


Under gate ef January 10, L92l, the defendant sent 
the plaintiff a statement covering the invoicer of becember 13, 
and Decanter 31, which have been refarred to, these invoices 


eavering the order for Setain Charmeurce given on becember 16, 
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and thet for 86 Charmeuse and Petaing Charaenee given on Decene 
ver 28. This statement contained the words "Net. Wo Piseount*, 


Yuder date of January 11, 1921, doubtless befere ree 
ceiving the defendant's statement laet referred to, the slimitte 
tiff wrete the defendant, referring to the order whieh bead been 
placed with Noting for the taffeta silk, avd eteted that senples 
were to be shiyped at once but "ae yet have not heard from yeu. 
Kindly advise tow coon we umy Keve same.* Three duys later, 
namely, om dunuary 14, 19e1, the plaintiff acknowledged receipt 
of the defendant's statement of the l0th, taliing attention te 
the feet that the orders taken By Geting calisd for payment on 
a @ day basis, and adding thet if the defendent ereferred te 
have the plaintiff pay *“7-10", which, we understand froa the 
testimony, aeanc on a cash basis, check wouid be forwarded, 

"4f you don't think we are entitled to reguier terme.” I» 
this letter the sla#intiff again inquire? ebsut the taffeta anid 
sailed attention te the faet thei seeplee wore to be e#hipped 


at enes, 


the defendeat replied to that letter, under date 
of Jamunry 18, 19281, ptating that the terme om whieh the dee 
fendant hid beom doing business wits the plaintiff bad been on 
a basie of 10 dayw,e that the agent, betine, tad sent in the 
plsintiff's ordure marked 66 days, Put that these terme wore 
subject to the defendant's eredit department, end as yet they 
had not been approved. This letter went on te sey that in 
order that the defendant might detereine whether the oleintiff 
was 6ntitled to a eredit of 65 days, the defendant sented the 
plaintiff to furnish a fineneial statenwnt of recent date, on 
the blank which was inclosed for that purpere, and ales the 


Names of sive Sew York houses wi tin whom the plaintiff was d¢ale 
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ing, and the plaintiff wae told that upen receiving that etatee 
ment, the defendant weuld give it full investigation and mould 
then report to the plaintiff. The writeref thin letter added 

thet the samples inquired about would be rusdy shortly, “co please 


send this information without delay.* 


The financial statement was forwarded by the plaine 
tiff, several days later end was reneived by the defendent 
Jenuary 26, 1921. ‘the etatement wae based on en inventery 
taken in June, 1°20, and seny of the questians contained in 
the statement had net been answered by the slaietiff at ell, 
O; January BS, 1921, the defendant telegraphed their aeont, 
Zotine, ae fellows: 

*Julian Dress To., statement received teday 

from inventory June first nineteen hundred twenty. 
Beglects to anewer «ll or quertions, We want a 
fanuary ninetecn trenty-one etnteront, Meantime 
eaeh only. W111 not hold goede. Advise by wire,” 

it sovears from the evidance that upon reesipt of 
this telegram, Setine eslivd uoon the plaintiff and exhibited 
the telegram, ond was told the plaintiff woild sot pay eas, 
fer he telegraphed the defendant under date of Jenuary 27, 
1Ga41, (apparently by 2 night Letter went Jomuery 26, for the 
telegram bears date “January 27, Ais 14:50") oe follower: 

*Relatéave Julian brese Co. They advise they 

only teke inventory yearly jume first hence eannot 
fend one oe of January nineieen twenty one will ane 
wer neglected questions if wanted meantime will accept 
mdse aclivery as ordered on ten dmy terme enpecially 


the sample pieeor right threugh wanted will net pay 
ee2eh sdvise whet you do.* 


Undar date of January 27, 1921, the olmintiff wrote 


the defendant <«¢ letter, saying that jietine had been in te see 


thes and hed shewm, thes the defendant's telegram, and the 
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Plaintiff expreseced surprive and waid; *if you prefer un to 
pay you ten days we are parfeotly satiafied." They then made 
eome reference to the financial statement they had sent dow 
te the defendant, and then said: 
“Trusting you will consider this matter thae@oughe 
ly and favor ur with a reply ond if net you may rend 
us two sample pleeor of taffeta ae states for cash and 
if satisfactory you many eend the balance for cash,” 
fwe days later, namely, om January 29, 1921, the 


Plaintiff sent the defendant a telegram reading as follows: 
“If no gtker way ship for cash wire answer,” 


Hotine testifiad thai on January 31, 1921, he received a letier 
from hie principal, the defendant, anc after receiving the Lete 
ter he telephoned the plaintiff and talked with Yrenk Jame and 
asked him if he hed sent the defendant a telegram saying: "If 
no other way ship for cash*® and that frank Jeme seid he ned, 
whereupon, Hotine told him that he had just reesived a reply 
from the defenéant, stating thet they and reecivad hin telegras, 
But, an the plaintiff would not pay caah, the serchondise hod 
been @ald. his ended the correspondence between the parties 
relating to the order in question, except a letter of February 
1, ASZ1, from the slaintiff to the ¢gefendent, in which the 
plaintiff told the defendant that the latter would be oonsidere 
ed licble for any damages resulting from their failure te fill 


the order, 


It apewere from the evidence that the slaintiff haa 
previously meade a good canny purcherces of «ilk from the dee 
fendant threagh its sgent, “otine, anid it alse eapyvears from 
ene of the Letters, referred to shove, that these purchases 


were on either a cash bapie or « basis of payment within ten 
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days. the order for taffeta silk involved here esllied fer 

60 days eredit. it was for a eonniderably larger ancunt 

than any of the other orders, to whieh the evidence wakes 
reference. Wut, io any event the order ee id mot ripen inte 
a contract, until 11 wee either confirmed or wooepted by the 
defendant. The evidence shove without contradiction that the 
agent Hetine hed no authority as such agent, other than the 
taking of ordare and forwerding them te the defendant for 


confirmation. 


In adeition te heing subject to sanfirsation by the 
éefendent, the erder in question war apparently further sube 
ject te the appreyal of samples by the plaintiff. dn the lete 
ter of January i1, 1921, from the pleintiff te the defendant, 
the plaintiff refers to this order fer taffete silk; roninds 
the defendant thet the temples were to be shipped at snow, and 
aye they have not eeen received and asks how soon thay may 
expect thes, omni, in the plaintiff's Letter of January 14, 
the defendant ie ayein reminded of the sane matter. in the 
defendant's letter of Jamimry 18, replying to the plaintiffte 
letter of January 14, after advining the pleintdff that the ree 
guest of the latter for 66 daye gredit sannet be sypreved unless 
the plaintiff furnicher a entisfaetory financial statesent, the 
defendent requests the plaintiff to submit such a siatexent, 
and mays that as seom «@ if is received it #11: Ge fully ine 
VYertigated end the defendent will then report, and, in this 
sennestion, the defendant reeuents the vlaintiff te sign this 
statement, witheut delay, as the sauples whieh sre to be fure 


nigshed will be ready within a few days. 


it fariner appeare thet after the finencial etatement, 


requested by the defendant, had been furnished by the plaintiff, 
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At wae not satisfactory and the defendant wired ite agent, gqallie 
ing for wore information, and stating that in the meantime ne 
geods could be furnished to the plaintiff except on © eash basis. 
The agent showed that telegram to the plaintiff and there aan 
be no doubt, from the evidence, that the olaintiff refured te 
pay tach, The agent wired bis prinelpal, the defendant, to 

that effect. On the same date, Jenunsry 27, the wlaintiff wrete 
the defendant @het amounted te o new presomition, After proe 
posing to pay for the gocds on a 10 dey basie, it wes suggentead 
that 2 sample pleaers be shipped on « oaeh basis, and if thece 
were entisfactery the tulence might be seni for eneh, The 
telegram from the agent, sent on January 27, war received hy 

the defemnannt the same day. Heeeevarily, the glaintiff's 
letter of Janmary <7, wan received on Jsnmuary 24, et the onrle 


Lest. 


it is eeyarent from whet hee been sald that the 
minds of these gariier never met en this sentraet, and when 
the plainiiff failed te meet the defendant's requirenente 
in order to entablieh a 60 day ereadit baeie, ond definitely 
declined to pay each, on January 27, the defendent hed a right 
te eoneider the deal aff. And, after advising tre defendant's 
agent to theteffeet, that they would mot pay cach, on January 
27, they could not, thereafter, an thay attempted toe do on 
January 27, advise the dafendant that they would pey cash if 
there wee no other way, and thereny revive the defendant's 


previcus effer to sell for omeh. 


There never having been a binding contract for 
this silk, between the plaintiff and the defendant, plaintiff 


eannet recover damages for the defendant's failure to deliver 
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the milk. 


the judgment of the wumicipal Court is, therefere, 


reversed. 


RUEVIRSED, 


TAYIVR Avy OF HOR "OR, IT, TONCUR. 
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LHeMIROX=S1MS LABQRATOIRS, 
a corporation, \ 






KUWLCIPAL COURT 
oF carcade, 


a) 
, 


Appel lent, 


WH. PROAIRING JVSTICN THOROCH delivered the 


Hiled Feb, 16, 123, 


Gpinion of the sourt. 


By this appesl tke defendant seeke to reverse a 
judgment for $634.50, rasovered by the plaintiff in the 
Bunieipai Court of Snicage, 


The plaintiff? brought thie aetion to recover an 


anount claimed to ba due him for wages. 


it appeared from the evidence that a “sdane Leki eux 
was in bueiness manufaeturing end relling sogmetior, Wer a 
time, she and one Sime eondusted the businers ac sartnere and 
on February 1, 1921, thay organized the defendsnt serveration,. 
At that time the sorgeration took over all tre aseete of the 
business, as it hed sreviouely been comducted, end seeumed ite 
Miabilitiece. the plaintiff worked for Yademe Letieux from 
August 15, 1920, up to the time the sersoration was organized, 
at which time he wee engeged by the corporation at a salary 
ef $150.00 4 month, and continued te work for said corporation 


up te March 6, 1921, when he diszeontinued hie survices, 


It wae admitted by the affidavit ofmerite filed hy 
the defendant that at the time the sorporation wee organized en 


accounting wac had between the plaintiff and Zadeame Lekieux 


site voxars ee noe, aH, onaaas, ban 


“psoas we oe 


7 worenes Tu notion me sigue setts ot 
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and the corporation and it wae determined at that time that 
there woe due the pinintiff, for services, the eum of $825.00. 
But it wee the defendant's sesition further thet during the 
period of his eapleyment from Anguet to February the plaintiff 
had boarded with Mademe LevVieux end wee indebted to her, for 
roan rent and board, to the extent of $597.00, which amount 
should be charged to the plaintiff. Undame LeVieux wee called 
aes #2 witness for the defendant and she teptified that when 

the accounting wes had, at the tine the eorperstion was organe 
ized, ond the amount due the claintiff ase wager wae detersined, 
it was further agreed that the sleintiff ware te pay her fer 
his board when he got tis money from the firm; that she war 

to leok to the plaintiff for the azsunt dae on Bie beard ond 
mot te the corperatieon. It would seam from this to be clear 
that the corporation would »ot be entitled te charge the amount 
due from the plaintiff to Hadame Levieux, for hie beard, seainet 
the mum due him for eervices. The defendant contends that the 
court erred in admitting in evidence ceriain letters that 
parted between the sliaintiff and Sime, pricr to the time the 
Plaintiff begen hie exploysent with Sedame LeMieux. It apseare 
that Sims theo alse bad some interest in Zademe LeMieux's 
bueiness, The letters do not see to have heen very material, 
but they certainly did the defendant no harm. Tne defendant 
contended that certein payments had been wade to the plaintiff, 
by way of salary, previous to Yovruary 1, 1981, and, smong 
others, a payment of $50.00 by way of a sheck drawn to his 
order and dated becember 1, 1926, The pleintif! testified 
thet he used this check to make a paycent te another concern 

on the defendant's secount snd in order to diepreve thie, the 
éefendant offerei a statement of ite sesount with the concern 
referred to, together with checks drawn by the defendant to 


the ardar of thmt soneernm in navment af the asanunt The sac 
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sustained objection to the offer of this preof, and that rule 
ing is seeigned as error, We connet wo conwider it, in view 
ef the admirsion of the defendant in the affidavit of serits 
te the effeot that there was'825.00 due the plaintiff’ for wages 
at the time the corvoration wae organised which in the exmmot 


amount elaimed by the claintiff in hie <taterment of olain, 


it appears that at the time the accounting war hed 
the plaintif’ ugreed to accept 9606.00 to clean up hin back 
ealary, $100 to be paid at ence, $200.00 on March 1, 1941, 
and the balance later. ‘the $100.00 peyment was made, snd at 
the time he left the eaployment af the defendont he demanded 
the $206,000 payment. It seeee thai the plaintiff wee peid 
the ealary which accrued after February 1, 1921. As we rend 
the evidence, the plaintiff would be entitled toa Judgment 
of $725.00. | 


It ie impossible te determine juet how the jury 
reached the figure of $682.50. But, am the winintiff dese 
not complain that the Judgment ie teo eanii, it will be 


affirmed, as we find mo reversible error in the reeerd. 


JUDGMRNT APYINERD, 


TAYLOR AMD O'CONNOR, JJ. CGONGUR, 
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BR. PRASLDING JVGTICS TROBSOM deliverad the 


@pinion of the eourt, 


By thie appeal the defendent, Eelauchiin, secke to 
reveree a judgment for €8,000,00, recovered by the plaintiff, 
in the Superior Saurt of “sok “ounty, in su action fer dome 
ages resulting from injuries reewived by her when the wee 
struck emi knocked down by © runaway horre, which if silaged 
to have been left etanding in the street, without heaving been 
securely fagtened, ax required by an ordinance of the “ity 


of Shicage. 


The plaintiff, Hiees lyde, ie & teacher in the 

Qeieago Latin Sebool. At the tise af tie ocourronec in quate 
tion, whieh woe Jonuary 86, 1914, she wae about a4 yeure of 
age. A Very heavy anow head fellen that day, leeving the 
etreste im eush comdition that the defendant, whe srdinarily 
usegé sutemobile delivery trucks in sommettion with Ale burie 
nese, bad to abandon their ure@ and bire wn horee at « nearby 
livery sand ure a ome#ll bebesled, in which « lorge Laundry 
hasper war plaged contatningths vericus vandles te be dee 


Livered to Sie patrene. 


At nbeut eix o'elenk on the evening of the day above 
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referred to, the plaintiff wae waiting to take a southbound 
etreet ear on Breadway et Thorndale avenue. ipe ssow which 
had been faliing during the day had been olemred off from the 
atreet car tracke ond at the point where the plaintiff wae 
waiting to takw the enr, there wee about enough space between 
the car tragke and the piler of snow to permit a wagon to seen, 
A agar did not eome siong for rome time end “hen one did come 
there were sbo.t B65 or 30 people woiting to %erd it. In the 
meantime, the plaintiff hed walked imte = drag atore, where 
she was waiting. Ae the cnr qase up the plaintiff came out 
of the drug stere asd walked over toward the oar, “he wus 
epparentiy en the edge of the crowd and woald beve been about 


the lent onc te get on. 


fhe defendont's waplayee, whe wee aakiang deliveries 
with the heree and bobesled, bad oaecasion to wake « delivery 
on a nearby street, 2t about the middle ef the block. here 
wee 80 much enow in the street that he left the Agree aL the 
corner of the snearset intereection, went up to the place of 
delivery ond made it, and as he wae raturning the herve appare 
ently became frightened when o goal truek paseced him with some 
metal goal chutes hanging on the cide of it, which made @rattling anc 
banging. avirze ae it peased. The hore ran away, and when 
six or seven of the croup that were waiting te get on the 
ear at Sreadesay and Thorndale avenue were remaining in ihe 
street, the horse eane running down the street car traecke 
behind the omy, and as it renched the ear Lt swerved over inte 
that pert of the rendeay ehidh wne free of snow end dashed 
inte the group ef people whe wore standing there, kreeking down 
the plaintiff as well as several others, ond thus inflicting 


the injuries ef which the slaintif: qomplaine in tha tuilt at var, 
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On the evidence in thie recerd it cannot be held 
that the plaintiff wan guilty ef contributory negligence, as 
@ otatiter of lsw as the defendant contends. nino coourrence 
happened after dark. it hed bean snowing meet of the day 
and the snow was ciled up in the street, There were onany 
people boarding the car at the tine the lwintiff eos ottempte 
ing to do po. The evidenee in to the effeet thet there war 
mo nolee of any kind, ner any warning of the sppreach of the 
runaway heree, Vhe plaintiff testified thet the never saw 
the horce or the bobenled ar know thet it wat onywhere around, 
ner did she have ony intimation of any unmusunl eeecurrence une 
til whe realized thet she wax» being eneocked down. The quere 
tion of contributory negiigente wee one for the jury and the 
jury wae elesrly right in taking the poaition that there wae 


HenB. 


ihe declaration filed by the plaintif’ senmgleined 
that the defendant nad been negligent inthat bie eurvant had 
failed to "restrain, faeten, hitoh or otherwise sontrel the 
@aid horee and eled*, 99 that the sorse ran away oni struck 
her. in snother count the plaintiff! pleaded an ordineneas 
ef the “ity of Chicege, providing that no person ehell leave 
any horse attached to any vehiele in any sublie street ‘wi the 
out securely fastening mach horse’, and eliaged thetthe dee 
fondant, through hie servant, en the orcmeion in questieon, 
failed te eomply with the terme of thet ordinames and ist 
hie horse and sled on « oublie street without eecurely fastens 
ing the herge, 244 that by feanen thereof, ihe corse ran away 


and struek the plaintiff. 


the defendant contends that the plaintiff failed 


to preve that the negligence of the defendent, eat alleged in the 
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declaration, namely, Hie failure to seourely freton the here, 
was the proximate enuse of her injury. Asouning that the 
defendent's herve wan not sequrely faetened, ar the jury 

found, which would amount te negligence of the defendant's 
servant, that negligence wae the preximate oaupe ef the vlaine 
tiff's injury, even though the thing which frightened the 

horse end anuned.it to ran away, be tonsidered aa the nege 
higest act of e« third parson, The injury of the plaintiff 
would nat have ecourred if the horee had been nequrely faete 
ened. <The proximate couse ef an injury ie that set or omiesion 
whien imucdiately tauses the injury, oni without whieh it 
would not have heovened, toteltihetending other conditione er 
omissions gencurred with ki. idler v. 
ili. Appe 458. 





The defendent further contends that the Judgment 
recovered by the plaintiff failed te onke out = pring fenie 
Sase on her charge that the defencdent hot been negligent in 
falling te seurely fasten hic soree. The evidense of the 
Plaintiff's witnesserm, to the effaeci thet the Sores eRe Putte 
ning away, uneitended on « gublie etreet, together with the 
intreduction of the erdinanee sf the city presibiting the 
leaving of «2 horse in any streat, attached to any vekiele, 


without securely fastening the horse, entabliched » grigse 
{agie ease om the part of the defendent. bevine, Ader. v. 
Bfeeiger, 195 lil, Apes. Sal. 


The testinony of the defandent’s servant to the 
effect that he hac used an (rom weight, with o strap and 
buckle, to Sitch the borse at the time he ran away, and that 


when he reeched the herre immediately after the eacurrones 
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in question, the tuckle onc » plese of the strep were etili 
attached to the hornets bridle, ond the testimony of the 
plaintiff's witners«e to the offeai that they did net see 

any such atrep hanging from the bridles snd of one vitnese 

to the effeact thet the defencant's servant bed stated, not 
leng sfter the o¢currence, thei the saree hand not been hitehed 
whes it rem ewayz and the teetimony ef the polies officer, 

who witnessed the serident, te the effeot that he reprimanded 
the defendant's servant for not having bis beree sitehed, and. 
thet the servant did not then take the position that the horee 
had been tied, proeented te the jury the desnes of feet ne & 
whether the ooree Bed been fagtenad 26 wid, ond alee as to 
whether, if fastened, 1% hai beon seourely faatened. ii is 
mot contended thet the Jury's findings on thove sueetionnm of 
faot were ageinet the sanifert weighs of the evidences, ner de 
we think that suoh = eontention esuld be suecensfully meine 


tein. 


fhe d4efendent tendered, end requested the oourt te 


give the following instruction; 


*You are inatructed that while you xre the 
judges of the gredibiiity of the witnesses, you 
heave ae richt to disregard the teatinesy oF an 
uninpeached witness ewerm en besalf of tae defend- 
ant, gimply beosuse such witness waa or is an ame 
ploye of the defendant, Bat it is your duty te ree 
eeive the testimony of wuch witnmese in tne light ef 
®li the evidenee the neue as you would receive the 
tentimuony of any other witeens ona te deternine 
the credibility of puch expleye by the eame prine 
Siples «na teate by which you dotermine the ered= 
ibility of sny ether whtneen,* 


The gourt refused to give thie inetrustion and dee 


fondent contends that ruling wan errer, in Tbe Ciogre & Provize 
Street Ay. Ge. ¥. Hollins, 196 (11, 219, praetieslly thie iden. 


, 


tienl imatruction wae tendered and the saurt sedified it by 
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adding several words whieh nowd not be noted bere, and the 
Supreme Court eritioised the odifiaation, enc ab Lenet wy 
dmplicwtion, approved the imetruetion an tendered, pointing 
out another imatrauction ehiech wae given and saying that in 
view of the latter instruction, teoguther with the medifind 
fastruction, considered as a whole, in the light of the avie 


deanee, the jury gould not bave heen wicled, 


We are of the epinion that the aetion of the trial 
oourt in refusing thie inetruetion wer net revergible error. 
The same inetruction was offered by the dafendant in Garneght, 
Agar, VY. Gorlagh, #03 11). App. S40, amd wae refuned, and, ae 
here, ite refucnl war alleged to be errear, tut i114 wer there 
held that the instruction war of dowbiful propriety and that 
the trial court bead not baen in errer in refuring it, sinee 
the court bad given the jury on instruction directing their 
attention te the orovwr and approved teste which applied te 
al) witmesoes. Sueh an inatructéen we vive given in the case 
at bar. 


Ek G4UF OCfAHIGR & BWOrG FErivswse Aontenticn is Advanced 
when the defendant urges that the dannges awarded by the Jury 
wers exeeesive. We have carefully examined wll tae evidence 
bearing on that question. The plaintiff bead been a very 
healthy young woman uy tw the time of toim aceident. the 
had enjoyed and engaged in athletias, gach ee ewieming and 
tkating, bat after the injury @he head to give these up, and 
at the time of the trial had net been able te resume thea, 
beoauce they asused her diseenfort ond pein in her back, 

When the plaintif’ wes knocked down abe received a deep cut 
under hor right eye sand che testified she lest consciousness 


and when she regained it she wee in the drug estore; thet she 
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wae very weak ond had paing over her bead, She woe taken in 
an automobile frow the drug stere to the home of her family 
physician where the wound om Mor face was dreseed and sewed 
up, end the physician's wen ther took the pimintif’ home og 

a street our, ihe pleaintif’ wae confined to her bed for the 
mext three weeks, during which tine she experienced « grest 
denl of pain, Hor right side and back were badly braiced, 

The plaintiff testified thet eince thin injury, shenever she 
beoame tired the lawer 14d of her riyht eye twitched a great 
deal, the orinocipel develogment thet the ple wtiff exper. 
deneed after her injury, and om which the jury doubtleme 
based the anoint of their verdiot, war one the oleaintiff dete 
@eribed ae epelie, She tactified thet whenever she experienced 
one of theve epelie it would be preceded by nauges and an 
excousive fiew of eseliva which she eould ant contrals that she 
vould experience inveluntary contraation of the smuscler of 
her hende and arme and that finally ashe would no longer be 
mbie te etand on per feat and would fall te the floor, amd that 
these epella would Leat for VWarintle periode of time, and left 
her very weak, Ghe testified that these apelle wore Likely 

16 come Onwhen she wae tired or exhaurteds that at first she 
eaperienc<d them, “souctimer twioe 2 day, sacording te the 
exertion", emd that it would take several houre to recover 
from them; thet during the firet year after the injury in 
queetion she bad these ppella eometimes ance a week sad eonge 
times two or thres times a months thet they oecurred et the 
school xt which #he taught, in her home, and, on one cecasion, 
out en the stepe in front of her home; that during the second 
year following the injury, she bad than lees frequently, but 
that thoes whe did have were mora severe; thet during the 


third year che had three sueh epells, aad thei the inet ene 
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sho had experienced abouwsS @ week priar to CMrietuns, precode 
ing the trial, whieh wae im the early port of April, The 
Plaintiff further tentifies tat she returned to her toaghing 
some five or six weeke after the injury but thai she had te 
give up a pert of her work, Bat that during the yoar prior te 
the trish she had reewmed wll of the werk wha had been corrying 
on prior ta the injury. he teetified, hevever, that whe hud 
much lens etrength than she had enfoyed pricr to the injury; 
thet her nervour syates wee “nok ae ptireng se it should bers 
that her weight wae very much lowers; thet her avpelbite wae only 
fairy; thet ehe slept very lightly, while she bed beem mole te 
eleep weil priocr te the injury; thet eines the ceeurrenes in 
guertion, she hed been very nervous, sithough previously eke 
hed enjoyed perfect hoalth, At the ting of the injury the 
plaintiff wae earning $94.00 me month, A¢ the tine of the 
trial she wae receiving 9100.00 a wenth, dae, the tuetified, 
t a horigontel raise in dsleries 2. the sohool, On srons 
exacination #he tertified that ene bad Ret bed ogengion to 
eongult ber fom.ly phycicisn fer a year prier to the trials; 
thet the ogexsion of her tongultntion with the dector the 
lest time she sew bim war the foot thet ehe wae treubled by 
extrene nervousnens; thet the dector Bad then preserived 
tenieo bat thet she wee taking nothing in the way of o tonie 


or medicine at the time of the trial. 


The plaintiff's family physician desoribed the eut 
wnder the plaintiff's right eye and eeid thet when he gave 
the plaintiff a thorough exemination the sorning faliowing 
tue injury, be found s grent many bruieee on Ave body; thet 
ehortly after the injury cecurred the plaintiff bad consulted 
him with reference 49 the spells vefarred to, #bieh he date 


eribed as slight epileptic sonvulsions er petitemal epilepey; 
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that thene spelly came through am injury. ile towtified that 
he Asad never observed the plaintiff while ehe wen experience 
ing ome of thewe sp@elin, Wei Be dexerihed @ epell ef the 

type in question, saying thet the museles of the hando and 
face would contract; that the subfect would fall in » fit, 
foum at the mouth, become more or lege livid in ecler ard 

that the spell woe frequently preected ty mauren, fe ne 
agsked a hypethetionl question, imeluding 211 the elecents 
involved im this onse, amd he etetad that in his epinion there 
would be sufficient in the acegident decsoribed in the question, 
to bring about these seegulled epslle. Me etetad that the 
epelle were due to an injury to the brain. He wae aaked If 
he hed an opinion as to whether @r not thie ovodition might 
Or might not be permanent, and Kio enewer was; "Lt may be 
permpnent.* Gn sroereexetiimation the deuater tentitivd that 
h® beamed Ria eginmien, to tow effert tet the wpelie expete 
fenesd by the slsintiff were am light type ef epilepsy, on a 
aeceription of thea which severel peogie haa given him; thet 
he baeed his osinien, te the effeni ieet the epelle were due 
to the injury, largely on the Mistery of the saee, namely, the 
foot that the sleintif’ had always been serfertly weli up te 
the time of the accident, tit sinew then hed experienned there 
fOeenlled rpelle, and he further eteted that the injury te 

the plaintiff's brain, whith wae the underlying eeage ef the 
epelle, aight have resulted free the tlew which preduced the 


out on her fade. 


On reedirect exmmineation, counsel for the plaintiff 
brought out a uatter which had not been seMticned up to that 
time, asking the docter whether he reexlied the plaintiff have 
ing @ “*pretuberance om the wide ef her head* at the time he 


first examined her, anc he oaid he did. Inmedisitely after 








ee ee a 
ssnetiguste ait ode ef tae ‘Whsiete ede prionde tere ‘bast ‘il a 
gate AS A tige a Rae indian od aut jadnde “oneee a ae 

ent biked 9# Ve HotomEm mad rkMt gntgen ARENT RE OEE 
via * wt ££e% Ahese geatdue ‘ett 389 ‘yeonwdess | btn as . : 
“Bite NOLew aR BEVEL enol ee othe seained awom oe ta met 

aire a paltalk Qe Babe On Ny Gh imepett naw’ Rieee Hah tot ie 
"MN Gas Ete gakinieds jrokese mt Ratha ecyt w’ ‘ose ie 
grate aniwhye sid Me 2et¥ bosede ad Dae Gea ORME eh Sew eeeeE ie 
ROL eKee ME ak Led reeded Panddone wie OX dxeaed tree ee Baw en} B 
8 ea ae hada HT tege beddquaen ones ied pee a Brae: 
oe ee ee ee eee ee 
dtale meadaonee: shite veut Ruane ered makes ae 
ei Gee FY Leow teem #48 poe tomntemtse ed zion agit. ae 
fast Gelbaduod Were vad Adivaniiawemanere oO “aeRO ie 
weg Ritage eMe PAE SOUT rS ws oo jeslaty ale’ bine bd ne 
ae eece lige Yo enys dinate ottoe Thteetate end Qe bemeek Rt a 
tut Abt BewRR Beet BLyOmg LetewDe Moka axaly te welenenaeh ci 
wich Stow a Risee ll tat soette odd of | hekmiee: ake Deane oe AN a 
at gious \doee ae te Yelats ed ne Elegeet | ttetst ede 7 a a 
ge Pee ‘etteb rene now arena bat Vike ete ott Saige aoe ey a 
wash Boome tninica’ bat wnais wonke Fmt, tam Dawae On oe ae 
“ed Wenge elt dnay Dodida tuesat eet hme ladtome betianeos 

et TO geees padyleebes: 28d aw Modeler arhonet oManntatir om Sy 
sid Seonb ong do bsite walt add aepa® betieees ores fiytes errr i 
Obe% tek watts ae 











is a de Ae 





Se er 

gattt ob qa bated aR Went som bait anda aoetan a ewe saved 
ant VeLnimly oid boLtooee of Korte cdwteas aud ahitea’ vente 
oe keke aid te Phawit vom Ve! white eK ‘yi serena ery” 8 got 





eee 


ali. 


the examination of the plaintiff's family piyysictian, the 
Pieimtiff reeuned the stand nnd wae eeked a further cucee 
tion by coungel for tne dafandunt whth referenes to her 
weight, ard theraugen counwed for the pleintal? aeked seve 
oral questions on redireet #zemination, the lest of which 
wae “What part of the bend waa thie bump on, that you dere 


oribed?*, to whieh ashe anewerad: “Ower the right teople.* 


A young Wemen whe fed given the oclaintiff eome marsage 
a few duye after the injury, stated that wi the time whe firet 
atteupted to treat her, “she wae all bruieed wp, ali ever her 
bedy"; that s@et ef the bralseen were on the lower part of 
her baek and Setiwern hor shoulders, ami that che had “se very 
big lump over ker right eve in her heed.” She ware sakes to 
indicate where thie bump wae loceted and ehe peimted to a 


spet over the right tesple., 


fhe slaintaff's sethey teetified as te the braises 
on the plaintiff's week end stated that her Rip was «linned 
and her sheet, wid aise thet “she kad a very large laws on 
top ef her head, «nd the lawer part ef ner jaw, which «an os § 
Large a» an egg." She testified thet ser deughtear had never 
had amy of these epelie previously but that ehe had exgeriensed 
many singe the injury. She deseribed thera tpelie, their extent 


end teelr duration. 


it appeare from the xeaerd thet in 1919, sometine 
after the easurremce in question « ohysicien bed exoxiag? the 
plaintiff, representing the defendent anc at the regueet ef 
the defendant's counsel. se tentified that at thy» time af hie 
exaninetion the slaintiff told him that she was suffering from 


& MOTVoOus aonditiong; that she mad beon in an eecident and 
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that she was then “auffering from # condition that, we she 
explained it, when ehe became exhaunted, she wild besone 
hepatic inside, and she would bevo an exavevive flew ef 
taliva from ber mouth and some nausea, and sue aleo stated 
thet she bad geome peine in her back*; thet thens were oi1 
the symptoms she gneve at timt time; that he found ber pulse 
ang heart normal and there “ware no pathology thet 1 eduld 
fing.* He was avked whether the plaintiff told him of any 
epelle sn¢ he replied that the only condition she told him 
sbout wae thet she became exhausted and them she became 
Mausested, snd ehe told him "nothing of = sinking epeli’, 
nor did whe describe any contraction of the muscles of the 


Ranges or arms, 


While it would apoear from this teetimeny that in 
oounentien with occurrences in quewtios the plaintiff exper 
ieneed eome brain injury which resulted in what have been 
referred to a8 spells and while that ¢ouditicn was a serious 
one, and wight earrant the amoant of dawages aenessed by the 
jury if it hed been shown thet the condition ae « permanent 
one, the evidence dows not establish that feet. Shen suked 
hie Spinien as to the permanency of this eendition, ty counsel 
for the plaintiff, her fauaily physision said thet the candice 
tion might be permanent, These sp@lle had securred with ine 
ereasingly lear frequency during the time which elapsed bee 
tween the time of the injury and the triel af the once, and 
eltheugh the pleintiff experienesd thes every few dayr at 
first, and onee a week, or tes or three times « month, during 
the first year, she tertified that they were lesee frequent 
during the gecond year, sn thai she only had three during 
the third year, ond at the time of tre trial she made nok had 
ome fer about three months, and « “elf, 
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Om the record we regard the dunages an execereive, 
The judgwent of the trial wourt dv therefore affirmed on 
ondition that the sleintiff enter m romittitur of §@3,or0.00 
in this court within 10 deye. If mach rewhttitur ise not 
mitered the judgment of the trial eourt wil! be revereed and 


the gauge remanded te that seurt for o new trial. 


in Wie brief Tiled in thir sourt, sounsel for the 
Plaintify oontends that the bAl! of exmeptions ahauid ke stricke 
en fro the record end the suuse dimaiseed. After filing his 
brief counsel for the plaintify made his motion te that effect, 
im thie oeurt and tee netLon wan denied, Se will, therefore, 
not ¢onider the sutiter further at tuis time. 


SISGRENT AFPIRELD OF Rew TTL Pas 
OTAsnWiISe REVERGa AMD SuMANDAD. 


TAYLON AND O'OOHHOR, IT, SORTUR. 
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ANNA AHERN, et\ 2, 


Appellees, 
APPUAL nein 


OF CHICAGO, 
Me De. BHAUDRO, ot: a, 


v. \ ) wwe LPaL TOU RE 
Appellants. a. 


om ££ =H GC 
\ ar L 
Filed Feb. 16,'23 
MR. PRESIDING JUSTIGN YHOMGON delivered the opinion of 


the court. 


This wae sa foreible entry and deteiner proceeding, 
in which the trial court entered judgment for the p) aintiffs«, 


te reveree weich the defendants have perfeeted thie aspenl, 


The lease covering the premises earupled by the dee 
fendants, a2 it was intreduced in evidence, names "Owen and 
Anna Ahern® as parties of the firet part. Yne signatures on 
the lease, ether than those of the defendants, are “Hew 
Gault Hotel Company” and “Arthur Ahern’. The loase was made 
en July 1, 19260, end covered the period frem that date te 
June 30, 1921. Apparently during that period of time Owen 
Ahern died and bis oldest sen Arihar Ahern become the adminise 
trator of his estate. low it eume abveut thot the lease, ree 
citing Gwen amd Anna Ahern as parties of the firet pert, was 
executed in the name of the New Gault Featel Company and 
Arthur Ahern, doer not appear except that the evidence does 
show that Arthur Ahern always collected the rent of the 
premises and Anna Ahern testified thant “he attends te all 
the business transactions connected with it." It would seem 


to be established thet Arthur Aherm war the duly qualified agent 














C 
iy , ee ibeta = ced 
eae ae atte sR a 
Aeon teed Logg. 
ae clases Z ah 
Bene see To aoe ne ou ae ; 
fei ihe 3 USGS? Game ae OAS 2 I sine a) 
iui ee re ot ee 
, win Mees : abalte: aneeaat, th lt 
oa ner ettattoush 
per 2 8, i a, 
¥ FY Oe) “ay if c C3 
[EON EB e CN y 
re i i : Shee ia % ig te 
ES" OL Jot beoriz _ ie 


icine tonistod bus eEroo “aldbous? 8 ane eat 
uVBdwte iy ed cet Tmmoghyt hexoses duced Snes a0, kotaw me 
Levege ihe Setos twee awed sinha teh meld so daty Hwlevet cs | 


ath att is falguenes eoelwerd oe aaitover aamel off : 
hea newt" genen ,corehive «t bowmbertek naw tk we, me. a ot te 
nO aausammts eet .émag FeukT ort Ye aw kdneg an toda 2 “ 
wok" ote Hi NAdme Tes we to aad ads “tontd a yonmol 4 i 

eben saw opeok afk .SAXVEA TaleKh" bee “ynymOD fotok Due ry - iy 
of siab said word holtag esti beyeven bre 2 GHEE i uit a 5 
word aut? Ie bolueg dads Babies eds orn emgg a AGL Oe enh 
minimise odd goased aveth saci on teehLo ain bee $e tb roth 
ote eeuek ont Fold euetn ones is ‘welt. td adad whe te xedaat 
enw ,tamg sonst ote to wn hing ‘ak aYOIA wos San owt antdte 
ais qaqwed Leda dived wot at Yo ines ode ae bet eee 

mapas onaon tee ext todd Jquote stooges sou aeeb meas, “utd 
odd Yo Fnet odd dete lLon eyeele wmeda camica det wit wath 

ife ot whoettn ol* fan? heli idecd meedA aed bomat eve beweg 
mea Rioww $T ‘dh dite batoanmen ame sdown reed, ae minus edt “ 
| taege DO RtELony “lub oft vaw mada tunietA Jand dodok dates of of 















eRe 


of the parties of the firet part named in the lease. 


One ef the defendsnte testified that early in June 
1921, he bad a telk with Anne Ahern and her eon Arthur, in 
which they agreed to renew the lease, and thet there was 
another similar talk abeut the middle of that month, and 
that still later in June the wltnese bad « talk with Arthur 
Ahern on the presises in question, in which the latter agreed 
thet the defendants might remain in the premises until January 
1, 1922, st an inmeresase in rental of 2200.00 per month, but 
that he sculd met renew their lease for a year. The witnese 
testified that this conversation was bad in the presence of 
three others, and two ef them tertified in this ones, in 
serroboration of this witnese, as ic the agreement on the 


pert of arthur Ahern, ae above wet forth. 


Arthur Ahern did sot take the stand and deny the 
conversation testified te, it further aspenre in the evidence 
that on the first or second of July, 1921, the defendants 
tendered the rental fer that month at the inerensed rate te 
Arthur Ahern but he declined it. They aeain tendered 44 in 
the trisl court and again i8 war declined. Gn the 6th ef 
July the proceedings at bar were instituted. 


We are of the epinicn thet the evidence referred to 
eetablished the fact that Arthur Ahern was the duly nutherized 
agent ef the lessere of this preperty anc that as such, he 
agreed with the defendants that they sight eontinuse in possess 
ion of the premises from the date of the expiration of the 


written lease, on June 30, 1921, antil January 1, 1928. 


it furthor uppeare from the record that near the 
elowe of the hesring of thine on8€, counsel fer the plaintiffs 


advised the court thet "The fact is that the plisintiffe have 
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rented there premises along in June, The tenants are swente 
ing around to get in there.* That being the situation, ade 
mitted te exiet by counsel for the plaintiffs, they were not 
the propar parties to bring forcible entry and detainer proe 
ceedings, af the new tenants were the onen then entitled te 

the poesecsion of the preaicer, asewaing thet the def cndants 
were 5ot entitled te pomseacion, That fact wae imnediately 
called to the attention of the court by seunsel for the def onde 
ants, but beyond tit, nothing was done shout it in the trial 


eourt. 


in our opinion, the evidenes in the recerd doea 
not entablish that at the time the precesdinga were broucht, 
the plaintiffs were entitled te pesrermion of the predlec# 
involved end the finding showld have been for the defende 


Bente. 


The judgment of the “uniecipel Ceurt wlll, therefore, 


be reversed, 


SEVERGED. 


TAYLOR AND O 'CONSOK, TI, SONCUR, 
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JGOHK BAGDOSAS, STANLEY BAGUOMAS, ‘é 
GLOGS PAUKSTIS, GHONGR BEwDIK, a 
JOCRPH BISEVICH and WALDAS WAP- y. 
¥ AS, ) 4 ff 
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\ Appel Lear, vA 
\ f UNPARLOCTTORY AvesaL, 
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i Pa SOK OOUITE. 
LABERSY LAwD & ANVUOTNENT CoM 
PANY, & corporation, WICHAGL 
ROZMMOEL and JON GINKUS, / 


f 53 oO - . ae 
‘ ) ails Press} ke iy 4 : > d 


“ 


Filed Feb, 1G, 12S. 


BR. #HRESIDING PUCTIOS ThONSOE Aglivered the ouinies 
of the court. 


Teie Le an epoesl by the defendents fron an interlocne 
tery Order entered in the “Lreuit Tourt of Seek Tounty, spaainte 
ing s reveiver of the property ef the 4.fendant serporation Bere 
gente lite eni without notice, om the bil] filed hy the come 
Plaineants. 


The complainants are stockholders in the defendant 
eompany, one of then holding five ehares; threes ef then, ten 
gheres @¢noh; another thirty-five sheres and another reventyefive 
shares. The parties defendant are the corporation and certain 
individueis whe are gileged to have been directors of the come 
peay e682 to heave conetituted a majority of that Yeard ot the 


time sf the grievanees complained of im the bELi. 


The defendant compeny wae incorporated in 1918, vith 
and authorised capital etock ef 200,005.00 divided inte twenty 
thousand shares with e par value of 10,00 exe¢h, The bill alleges 
that subsequent te the incorporation of the company, enpital 


ateck to the extent of $55,090.00 wae seld and that emount wan 
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paid into the company, and thet after such amount wae ee paid 
into the conpany, the defencante sonspirad te wheap oropriate 
the funda ani ascete of the gompany to their own wees; that of 
the $85,000.00 so paid into the company, only $15,000.00 was 
properly invested, and that the defendonte fraudulently mite 
appropriated the balance of $70,000.00 and over, to thei? 

own use, and have since said time retained said sum, and ebtill 
retain it. The bill furiher alleges that the compleinante 
have deianded an aceounting of the auf ondante end thet the Late 
ter Have refused to account for the disposition ef theme funde, 
and the complainants alleged that they are informed and bellevey 
and therefore charge, thet the cefendante hove made false ene 
tries in the eorppany'r books, for the »arpose of making it 
appear that the company owes sume whieh it, in feet, dee not 
lawfully owey to tee end that the funds of the coupany may be 
wisappropriates by the defendants, threugh their confederates, 


te their own use, 


dt is further alleged in the bill, thatthe complaine 
ants are informed and believe, and therefore charge, thet the 
éefendants are planning to file « fintitieus voluntary banke 
ruptoy proceeding in the Jnited Sistes Dietriet Court, to the 
end that the company aay be dissolved and the defendomts and 
their sonfederater be allowed eertxin fictitious elaies against 
the company, anc that the defendants will earry out thie olan 
anleer restrained therefrom by = writ ef injunetion, and anless 
a receiver is fumediately apoointed, without netics, to take 
charge of, preserve and protect the aswetr of the company, under 
the order of the court, There are some further allegations in 
the bill which nead not be noted here, The bill deve not sllege 


that the defendent eorporetion is inselvent soy that it is in 
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danger of beceming so, nor that the dofendsnte, other thom the 
eeorporation, are financially irresponsible. The reserd dees 

not shew that any rfeotraining order was entered, nor ony injune 
etion writ ismued, tat an order war aniere:, without ootiee, 
uppointing a receiver ae yreyed for in the bill, t© reverse which 


this appeal has been perfected. 


In our opinion, the appointment of » reveiver, ex porte, 
on the allegations of thie bill, was error. TO mepoint o ree 
ealver of m aolvent goina cancern, without netice, ie a serious 
matter. It should only he dene under allegations ef facet chowing 
the existence of the gravest emergency. Te warrant such an ape 
POointment, without neties, anon the filing of a bill, “i% must 
be glearly shown that the delay whies would result frem giving 
notiow, wuld defent the rights ef the semplainentes, or would 
reeult im great injury to thee." High on Receivers (34d. Bde) _ 
Sea, 112 - 113; Jonsolideted Kining § Miliing Co. ¥. Logber, 96 
Ell. App. 188. gnglieh ve 2,90 Llis Apy. 54; Husbaum 
v. foske, $3 11). App. 248; Zeckor v. Bbefebeugh, 66 111. Api. 
504; Suburban Cons, go. v. Haughe, 70 ITL. Apo. 384; Banereft v. 
Yehteen, #13 ill. Apo. 647, there a minority interert in » cere 








poration seeks the appointeent ef » reaeiver on the ground of 
fraud and sismanegesant, the crounds acnetituting euch freud and 
miesanegenent must be dimtinetly set forth, It ie net mough 

to mllege that the officers of the eorporation have spore sriated 
money of the corporation, ts their own use, the detsils of which 
the complainente are unable to sinte., A corporation will be 
Placed in the hands of a reesiver for the wisnonduet of ite 
officers or directors only when gach action if necessary to pree 
serve the property rights of srediters or steskholders. the mere 


misconduct of sffisws of = serpormtien ie not sufficient ground 


wie 
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for the apoointment of x receiver for a court of equity may 
enjoin the misconduct of even remove the offierrs or dirsctore 


involved, eni in other ways preserve the rights of the parties. 


Hoe et al v. Hoyal Life ing, 30, 199 11i. App. 305, 


In the case at bar the complainants allege that mute 
sequent to the formation of the defendunt company in 1918, some 
$85,000.00 was paid in to the company ond thereafter the defence 
ants comepired to aisapprepriate that soney te theiy awn uee. 
fiow long after the money was paid in te the company, such oone 
epiraecy was formed or nttempted to be enrried out, if not stated. 
Yor all that is alleged in this bill, it may have been two or 
three years prior te the filing of the bill. Ar wee waid in 
Vienna Bakery “o. v¥. Heiewler, SO Iy1, Apo. 409, “Gaurts do not 
appeint receivers ae 4 punishment for saat dereliction, sor hee 
seuee of paet dangers, Reeeiversn are ayndinted beamuce of ore 
fent conditions aniwellefounded aoprehensione ae te the future.* 
The only sllegations to be found in this bill having te de with 
present conditions cr apprehensions se to the future, ore siated 
on information and belief, If de alleged thet the defondente 
heave made or cauecd t¢ te wads, falee entries in the coryorne 
tion reeords and bocks, to the end that its funda “might be 
misappropriated wy them", and that the defendsnte are planning 
te file a fietitiour benkruptsy proceeding, t© the md that the 
company may be dissolved and the defoncdant« may procure the ale 
lowance of their fictitious claims. Quech allegations do net 
warrant the agpointment of o reeciver, without notice, of a 
eoncern, which, so far as any allegations in the bill are 
eoneerned, is 8 sclvent going company. Aesuuing 211 allagte 
tiene in the bill te be true, we we do for the purpore of this 
decision, 811 rights ef the tewplainents would be adequately 
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Preserved by «# proper restraining order. If the bill hed alleged 
facts showing the dufenidants to be in poesernsion of « sontrolle 
ing interest in the scoapany, ond engagad in a process of Looting 


the company, @ different ene would be made ub, 


To put the groperty of mw selvent, going concern into 
the Rande of aw receiver, eepecially without notiee, is net 
to be tolerated, except aw a last resort where no other course 
ean be found which will weet the situation and preserve the 
Fighte of the pertier. 
235 Tli. Apo. @34; Yow et al v. #1 fe itn, 20. suprn. 





The feete alleged in this bill de not mere aut 


such em ofee, The order appemled fren ie, therefore, revereed. 


GRDSK ANVERSED, 


TAYLOR AND O'COHMOH, TJ, ONIUR, 





461 = 27419 an | ; 


¥. W. DUBS, formerly going Zi 
wusinesh under the name and ff 


style of \CARIOAD FERD & GRALH é 
BACHANGS, # 
Appellee, f 
* APPEAL FROM 
ve i MUNICIPAL COURT 
f OF SHITAGO, 
S. ¥. SVEND doing neinere 





under the nameland style of 
WID-WEST OIL & SUPPLY cOplPaNY, 


< 
4 pellant. ane tT 
4 
' Filed Feb. 16, '23. 
WH, JUSTICE O'CONWOR delivered the opinion of 


the court, 


Plaintiff? breught exit agminet the defendant and 
renovered a judgment. We have carefully examined the abstract 
and brief of the defendant, plaintiff heving filed no brief in 
this court, end are given such little information in reference 
to the case that we have not been able to form any intelligent 
opinion ap t the merite of the case, nor ehether it hae been 
decided properly. it is the duty of a parson bringing «a cane 
to this court to point out what errors he contends were come 
mitted by the trial judge to ensble use to pases upon them. This, 
eounee’a for defeniant has friled te do, amd, of course, in these 


elreumetancee we will not disturb the judgment. 


The only information we are given in the abstract as 
to whet plaintiff's suit is based on is: “Statement of eleaim," 
and the enly information me to the nature of the defence is: 


“Affidavit of merite."* The abstract of the common lew reeord is: 
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Statement of elain, 

Appearance of defendant, 

Affidavit of merits, 

Seteoff, 

Order of court, affidevit of merits to set-off 
in ten days. 

Plaintiff's affidevit of merits to defendant's 
seteoff, 

* ne hee 8 & SF DR E SK 

Court overruling sction of plaintiff to strike 
defendant's affidavit of merits and set-off 
from filer, 

Trial ef the care by the court, 

Judgment of the court againet the defendant, ©, ¥. 


Svendsen, and prayer fer an appeal by the defendant." 


Then follows the appreval af the epvsesal bond, ete. 
While we do not require thet the eo>mon lew record be enientifice 
ally abetracted where there is no question of the suffieciency of 
the pleadings involved, yet we think that suffistent should be 
‘met out to inform the court of the nature of plaintiff's claim 
and of the defendant's defense. In the evidence, ag abstracted, 
references are mide to a great many exhibitea, but we ere given neo 
information ae to what moet of them are, fe are finally informed 
in the abstrect that the court “rendered judgaent for the plaine 
tiff for $120.06," 


The only etatenent of the enwe in the brief fileé@ ie: 
"This ies an appeal by the defendant in a auit brought by plaintiff 
im the ynicipal Court of the City of Chicage, which suit was 


tried by the court end a finding end judgment against the defende 
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ant in whieh the plaintiff alleged lose on a contract to pure 
chase certain quantities of ground mill feed and in which 
the defen‘ant filed a neteoff alleging loses by reagon of 
Plaintiff's failure to take and pay for such ground mill feed," 
Then follows « point of law thet thie eourt will eet aside a 
finding where it is slearly and manifestly ageinet the weight 
eof the evidense, ani authorities to sugtain thie are cited. 
Yollowing this is scunsel's argument which is not at ali undere 
standable. The only way this aeurt go. ld determine whether 
the care was properly deoided by the trial judge would be to 
exeuine the entire resord, That is not the function ef this 
court, bit it is the duty of the party bringing the exee here 
te point out what he claims are the errors of the trie) judge, 
ond heving failed to do so, we are aot at liberty to disturb 
the judgment, 

Wehove no objection to reading the reeerd in thie 
or any other save where it ie necessary to do so to underetand 
a Doint made in the brief, tut if ve read the record in thie 
ease We would mtill be in the dark os to the pointe made by 


the defendant. 


The judgment of the “unicipe! Court ef Shieage ir 
affiemed. 


AVPIRMSD. 


THOMSON, P.J. and TAYLOR, J. CONOUR, 
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MA. JUSTIC’ O'CONNOR delivered the opinion 


of the court. 


Plaintiff’ brought auit agnainmet the defendent te 
recover duaages ter personal injuries claimec te have 
been susteined by him ty reason of being knocked down and 
run ever by one of the defendunt's eleetrie trueksa. There 
was & Verdict end judgment in plaintiff's faver for §4500.00, 


to reverse which the defendant presecutes this appeal. 


The undisputed feets, ae shown by the evidence, are 
that on December 4, 1918, the plaintiff, whe was then about 
19 years old wae asineting another man in leading a bookense 
onto « Yerd truck, The truck wae etonding headed south near 
the weet curb of Yabash avenue just south of 13th #treet. 
Plaintiff and the other man were standing behind the truck 
facing south. They hed Just lifted the hookeace inte the 
truck when a heavy electric truck which was being driven by 
an agent of the defendant seuth in Wabash avenue estruek the 
plaintiff, knocked him down and ran over tiles legs. The driver 
of the truck at the time in question was inexperienced. ie 
had just that morming teken an @xemination for a chauffeurs 
ligense, and was om his first trip, an experienced driver named 


Bartlett being sented beside bim. The truck had left Hendel 
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Brothers store on Wabash and Kadison street and was driven 
south in Wabash avenue by Bartlett, who wae instructing the 
new driver, Hslone. When they reached 12th etreet they chenged 
Places and ifxlene took the wheel. The rosdway of Yebash avenue 
between 12th and 15th strects seems to have been in a bad state 
ef repair ond full of ruts. Ase the truck was just north of 
13th street the driver turned it toward the weet curb to avoid 
2 rut, Me then turmed townrd the southeast to pase around 

the Yord truck but in dsing se the right front wheel of the 
electric truck struck plaintiff and knecked him down. The 
evidence of these foete is undisputed. There is some dise 
erepancy in the evidence ae to where plaintiff was standing 

but sll the evidence is to the effeot that he wae near the 
northeast corner of the Seord truck and between him ond the 

west curk wae the man who wee assisting in londing the booke 
ease, The only disoute in the evidence ae te hew the accie 
dent happoned wat that Bartlett testified that as the electrie 
truck was about to pasa the Yord truck, plaintiff stepped back 
and wes struck. This was denied tut we think that which ever 


version ia true ie immaterial. 


l. fhe defendant strenuously contends that the verdiet 
and judgment of the court finding it guilty of negligence 
is againet the manifeet weight of the evidence, This argument 
is based on the theory that plaintiff alene was negligent in 
stepping! back just be@ewe he was struck, and for this reasen 
the judgment should be revereed. in this sentention there is 
mo merit. The liability in this case is clear ané the facts 
upon which it is based are undisputed, ven if we anoume that 
plaintiff was injured ty reseon of the feet that he stepped 
back at a witness for the dufendant testified, it would cleare 


ly be @ question of faet for the jury whether, in these cire 
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cumgtances, the defendant was not linble, and we think that the 
jury were fully warranted in finding am they did, so fur as the 
evidence shown thers was no other traffie on the atreet that 
interfered with the view of the situation by the driver of 
defendant's truck. te tustified that he saw plaintiff stxnde 
ing vehind the ford truck when dofendent's truck was 50 feet 
north of the Ford. We saw the plaintif: with his taek turned 
in the act of loading the bookanse, There iz ne evidence that 
any warning war given of the appreach of the electric truck 

and the driver of that truek might Feancnnbly have assumed that 
the plaintiff might move around a step or ze in the coirse of 
doing thet in which he was then engeged. Fe think it clenr 
that on defendant's own version of the situation it would be 
liable and that the finding of the jury war the only finding 
that eeuid reasonably be returned on the evidence, in this 

‘ gonmection, the defendant contends that the only reasen that 
Gan be assigned for the verdict af the jury in favor of the 
Plaintiff is thet the gourt permitted the witness Yright, whe 
was driving south in Wabagn avenue at the time in gueetion about 
oO feet being defendant's track, te testify thet from tis obe 
servation of the monner in wich defendant's truck was being 
operated, the driver wae incompetent, Of eourne, it wee errer 
to admit such testimony, but the errer, im our opinion, could 
have had no effeet on the remit, beenure the evidence ef 


liability wae clear, 


2. Complaint in aleo made that the argument to the 
jury of counsel for plaintiff was prejudicisl and the judgment 
should be reverse! on that account. the argument complained of 
was; “iow many hundreds of people were killed in Gnicsge last 


year? How many were killed? ‘Uo anewer the question, if there 
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were 509, it is only by God's merey that 600 were not killed, 
and thie young men would be in Sis grave, and you would have 
head an executer suing for hie estate imatead of this young 

man. in there any way in which yourar a jury oan put a stop 

te the killing of hundreds of pepple in the Sity of Chicage? 
You have got a chance to Kelp stop that ecriminel proceen 

here in this city. It do not know how many trucka Handel 
Brothers have upon the streets of Thicagoe, but the evidence 
showe that the superintendent sent thie movies sut te drive 

a truck on Wabash avenue that he hed sever driven before. Is 
there any way that you can get word to iisndel Brothers te stop 
that sert of business, and not kill men here upon the etreets.* 
YJpon ebjection the qoirt eaid: “i think the argument ia a 
Little extrame. The jury will disregard thet pari of i4,% 
Soumesh for plaintiff: “1 whil withdraw that wart of it." 
Hething need be said to show thet this argument wae highly ime 
nes if the case were a close one on the merite, we 
would/nesitate to reverse it om account of ihe argument, wut 
what wae seid by counsel was in seme menaure a reply to the 
argument of counsel for the defendant, who maid: “Yow many 
hundrede of people have been killed in Chieege the lest year, 
due to their esrelersnese in crossing the street any vlece they 
saw Tit?” It wae in reply to this that the argument complained 
of was made, “Counsel for defendant further arsued; “#edestrhane 
@allop and eavert around the streets every day right in front 
ef automobiles. * * * You cannot put yourself in a position ef 
danger and expect your neighbor to take scare of youe He will 
erueh yous he will kill you.* 


in view of the argument made by counsel for beth sides, 
and in view ef the fact that the liability is elear from the evie 


dence, which is substantially undieputed, we would not be justice 


ow dian. 
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fieé in disturbing ths judgment on account of the argument. 


3. Defendant further contends that the verdiet is 
excessive. The evidmnce shows that plaintiff was injured 
Decumber 4, 1918; thant he was rendered unconseloug at the 
time; thet he was tnken to an heaplial where he racsived 
first aid and that on the next day he wae removed te hie 
sister's heme where he wan teented by hie family phyrician. 

This physician testified that upon exmminetion he found that 
the left ankle was bruised anc ewollen, and the injury was 

then bandaged; thet he found the left knee aieco bruised, and 
some slight injury to the right leg and senlp. here were 

aleo some bruises on theback of the head. There was ne cast 
placed upon the ankle. He further testified thet he saw 
plaintiff about five tices, the last time being Pebruary 18, 
1919, at which time the oleintiff wae using # erutech and a 
eane, and that av that time bie ovisien war thet the ankle 

had not entirely hemled; that he made a slight examination of 
the plaintiff shortly before the trial when he wee eu bpeenaed 
ae a witness and he ose of the opinion thet the ankle kad dene 
fairly well “but it might noi be as good as it was in the firet 
Place.*; that on hie leet examination the plaintiff limped seme. 
Me further gave as “is opinion thn t if the plaint£ff euffered 
pain at the time of the trial it would have been caused by 
execasive walking or dancing or the like. Tre plaintiff teetie 
fied thet after hie injury be wae laid up for three or four months, 
and then went to work for a taxicab company for about two weeke; 
that he then left thie plaee of expleyment, wut dees net give 
any reason for doing #9. He then went to a Mre. Lee's home; 
that he had to use crutches and he had pains im bie head, stomach 
and ankle; that he stayed there about two months and then went 


to a bre. Geok's howe where he stayed for three or four months; 
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that while there he agnin drove » taxicab, ond thet driving 
the cab esused Sis ankle to pain him, and that he had paing in 
hie stomach and head and wee compelled to give up this werk; 
that there was a handage sround his ankle for slmoet a year 
after he wae injured. e then teetified to various ether jobs 
he had driving taxianbs, until shertly before the triel he cone 
ducted a dancing eachool where he danced for short periods of 
time but war umeble to do #0 without pain im vie ankle. He 
further testified that he was not werking wt the time of the 
injury, but shortly befors that time had been doing war work 
earning from §7,50 to $18.00 per might; that after the injury 
he went back to the same employment and worked fer §0¢ an 
hour, the armistice having been signed in the interim. de 
further testified that he wae treated by severnl doctors and 
they preseribed medicines for him. He repeatedly teetified 
that his head, stomach end enkle troubled him. There is ne 
evidenees in the reeerd that the stomach trouble wae the result 
of the aceldent nor that the pains in his head were coused by 
it, exeept that his head was injured +t the time he was run 
over, tmt no dactor was aeked, nor did any witless testify 
that in hie opinion the pains he was emperieneing Long after 
were the ocsused by the aceid-ent. Tre family physician whe 
treated him within a day or two after the injury makes se mete 
tien of dtéing anything fer him except treating his ankle and 
limbs. There is other evidence im the record showing the result 
of an deray picture, wut we think it worid serve mo useful 
purpese to analyze the evidence further. We are not at all 
satisfied with the evidence ar to the extent of plaintiff's 
injuries, and upon « ceptelderation ofell the evidence in the 


record, we sare of the opinion that the verdiet ie excessive, 
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If the plaintiff will remit $1,000.00 within ten daye the 
judgment will be affirmed, otherwise, reversed and the cause 


remanded. 


Plaintiff will be required to pay 25% of the 


defendant's eosts in this court. 


AVPINNZD IF $1,000.00 REMITIUD WiiKiN 
TEN DAYS; OUKEANWIGR, REVERSED AND THue 
GAUSS RANAWDED, 


THONSOR. Ped. AND TAYLOR, J, GONCUR, 
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491 © 27496 ? | ae, 
JULIUS GC. PRIABES, } 
Appeliant, | 
APP WAL, 
ve ) f o1nyis cOURT, 

GOGK CONMTY. 
CHARLIG BK. BRAS « IORRPH PB, } 
@EARY, end ALE aay. JOHNGON, } 
as Civil Service Comaissioners } 









of the City of CRieege, and 
THOMAS O'CGOHSOR, se Chief of 3 
the Fire Department of the City 
ef Shiango, ? 


kppeliees. / 


Filed Feb, 16'23, 
BR. JUSTICE O  AORGOR delivered the ovimion ef the 


eourt. 


duliwue ©. Trieber filed his petition im the Cireuit 
Gourt of deck Gounty praying fer ea writ of mandamus directed 
to the three civil service ecommicsioners end to the Thief ef 
the Fire Department of tbe City of Chisage ecammanding the some 
missioners forinwith to certify the nase of the petitioner te 
the chief of the Fire Departwent ae being eligible for proe 
motion to a lieutenency in the Fire Department, and directing 
and commanding the chief ef the department to promete the petie 
tioner accordingly, and for eueh further order as justice may 


require, 


The feote ond iseuer involved in thin case are similar 
to those we acnsidured in the onse of O'Brien wv. Frazier, et #1, 
Gen. Bo. 27485, in which we heave thia day filed an cyinien, and 
fer the reseons therein atated the judgsent of the Sireuit Court 
ef Teck County io revereeé end tie cance remanded sith directions 
to overrule the demurrer. 


RAVURSLb AND REMAHDAD GLH DIARCTIONS, 
THORSON, P.d. AULD TAYLOR, J. COUCUR, 


faien fivnayo 
| RYROSS Boo 





\ | [Pon 
492 « 27487 oS | i / 
JAKES ¥, GUNNER, 


— ee 


Appellant, 


APPEAL FROM 
Ve 
j SIASYLT COURT, 





CHARLES ¥. FRAZIER, JOxuPH B. 
GHARY, end ALSKANDEK J. 


sioners of ahh daty of 
and THOMAS O'CONNOR, a 
of the Fire Bbepartwment/of the 
ity of Chicage, 

Avee) eon, 


WK GOUMTY. 


¢ 
» 6) 


} 


¥ _ Filed Feb.16,'23. 
MR, GUSTICK O'GCHNOKR delivered the opinion of 


the gourt. 


James ¥, Ganmner filed Nie getition in the Cireuit 
Court af took tounty preying for a writ of mandamus directed 
te the three civil service cowmiesioners and to the chief of 
the Fire bepartment of the City of Thieega eowmanding the 
commissioners forthwith te scartify the name ef the petitioner 
te the chief of the Wire Dpeperiment ae being eligible fer proae 
motion te a lieutenancy in the Fire Department, and directing 
and commanding the chief of the depertment to promote the pete 
itioner seserdingly, and for such further order ac justice may 
require, 

The fuets and iseues involved in thie case are the 
fame as those we considered in the case of O'Brien v. Frazier, 
eb al Gen. No. 27495, in whieh we have this day filed an opine 
jen, and fer the remaone therein etated the judgwent of the 
Cireuit Court of Cesk County is reversed snd the cenee resended 


with direations te overrule the doesurrer, 


REVERSED ANG RENANDED WITH DIRECTIONS, 


THOMSON, P.J. and TAYLOR, J, TONER, 
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PROPLE OF THE STATE OF ILLINOIS, ° 
ex rel., WILLIAM KR. BALDYIN, 


\ 
\ 


Appeliongs, 






aye 


CHARLES FEF, FRAZIER, JOSEPH TP. GEAP 
and CARLOS AURS, as Civil gervigt 
Covmissionera of the City of Cp’ 
Gago, CHARLES FITZMORNIS, se Por 
al Superintendent of Pollee gif the 
Police “een ef the City of 
eerporation, KMICHATL J, BY, Jour ¥, 
NORTON, THOMAS CONDOR, te z. MoCARTHY, 
JOHN J. FARPELL, AXTL 0, JENSEN, 

ANTHONY ©, ¥, SMITH, WILLIAM F, O'cowvoR, 
THOMAS F, L. O'HARA, JOHN ® BOURKE, -. 
and DAVID SCHTAPRT?, 


LY 7 


Appeal from 
Cireuit Court, 
Cook County. 


2 





Appellees.’ Aiea 
, | Filed Feb. 16,123, 
MP, JUSTICE O'CONNOR delivered the opinion ef 


the ecurt. 


William EF, Baldwin filed his petition praying fer a 
writ of mandamus directed to the three Civil service Commission- 
efe and the Goneral Superintendent of Police of the City of 
Chicago, commanding the commissioners forthwith te cancel thair 
sleven certifications of the names of eortain persons to the 
General Suporintendent of Police, and to sartify to wech super 
intendent the names of not more then three cersens from the 
eligible list for each of the eleven vacsneles, and that the 
superintendent appeint one of suck three persons te each of 
the vatancies. The Civil Gervice Comsiasionera, the General 
Superintendent of Police, thea City of Chicege, and the sleven 
pefsons whose names had bean eertified by the Commissioners 
and whe had been appointed te lieutenancies in the Pelice Tee 
pattecnt vere made defendants. Ali of them filed general 
aeomurrera which were gustsained and the petition dismissed, to 
feverae Shick this appeal ia eresecuted, 

So far as it la necessary to gtate them, the material 


ellegationa of the petitien are that Baldwin was smpleysd by 
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weiiben 
the City of Chicage aa a sergeant of police einca February lo, 
1916; that he was in the clanwified service of the city; 
that on November 22, 1919, thare waa no list of eligibles, pie- 
pared by the Civil Service Comolacion, of persons to fil) var 
@ancies as they might occur in the grude of lieutensnt in the 
Police Department of the aityj; that on that date the commission 
era gave notice of 4 promotional examination for lieutenant of 
police, wherein it wae stated that in grading the poroons taking 
the examination, the following percentages would be allowed: 


general polices duties, thirty per Gent; knowledge of the City 


of Chicago, five par cent) Constitution ef the United Statas, 
five per gent; knowledge of lsws snd ordinences, twenty per 
@ent; wsacertained merit or efficiency, thirty per cent, and 
seniority in service, ten per eont; that afteroards Beldwin and 
ethars, “ho “ara eligible, tack gush premetional exzaxination on 


Deoomber 6, 1912; that « list ef those who suceeeafully passed 


‘the examination was made up and pested by the comeiesioners en 


November 35, 1990, and that Baldwin's name was second on the Liat. 


The petition further alleges that on Degumber 28, 1920, 
there Wag ome vacancy in the “office, pesition or place ef ar 
ployment" of lioutenant of police, and that betwoun that date 
wad Getebor 8, 1971, ten other vacancies ocurred, bat toast the 
Superintendent of Police did not request the conmission to cer 
tify names te fill such vacancies, because he "fer personal, 
political er other improper reasens 41a net desire the corti fi~ 
sation and apyolntment of petitioner and other persons whose names 
appeared om the suid cligible list or register" but failed te de 
#6 that ha might bring about another examination and by changing 
the percentages te be aliowed in such éxamination for *"secertained 
merit er efficiency”, aa could oreate another eligivle list upon 


which the names of persons “whese political, personal snd other 
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affiliations vere satisfactory te him"® would be at or near the 
top of the list; that in pursuance of thia illegal purpese the 
Givil Service Commissioners, in agreement with tha General Super- 
intendent of Police, on February 75, 1921, cave notice of another 
premetional examination te be held fer pereona desiring prome tions 
to licutenencies in the Police Department; that it wee stated in 
that notice that in crading the sapere of those who took the 
examinations a weight of fifty per cent for agecrtained merit or 
eifioiensy would be allowed; that the #samination was held March 
if, 1221, and on Goteber 28, 1041, the list of those whe maceses- 
fully passe? such examination Waa yueted by the comelesionars; 
that the firet thirtem names apvearing on that list were those 
Gertified by the comziesionere te the Superintendent of Felice, 
and eleven of them ware appointed lieatensntea in the Police Bae 
partaent by the fuporiatendent, The petitien further alleres 
that in order te ferestall the pessibility of an injunction, be 
tween the time shen the second list was posted on Ostebor of, 
i@21, and daylight of the feliowing dey, October 09, 1921, the 
Superintenient of Police notified the Civil Servise Comsienionare 
iu writing of the existence of eleven vaganoles in the position 
ef lieutenant of police and made alewon separate requisitions fer 
@ligiblea te £111 euch vacuneies; that the cowiiacioners made 
eleven separate certifications of names from the agcens list, the 
first eertifying the first three mewes en the liet, the second 
Sertifying the second, third and feurth nomes, and the ether car 
tifications in like aanner; that the firat eleven persens whese 


Ramses appeared on the list ware apcolated by the superintendent 


as Meutenants in the Police Department on Oetober 29, 1lezl, and 


Were wetill filling auch positions er pisces of caployment; that 
on Novewber 22, 1991, tse petitioner caused a written netics te 


be served on the Civil Service Comniasioners that they eancs] the 
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names wo certified from the sesqond list, and vertify thove 
whoee names appeared om the firet list. Motice of thie wag 
alse served on the Buperintendent of Pelice demanding that 
he appoint persone Whoese names should be thus cartified frem 
the firet list, which demand wae refuced by the cowniasioners 
and the Superintendent ef Polivs. 


The dafendantse contend thet the Civil Servies Com 
missioners were authorized by caction § of the Civil Sarvice 
Act to held the sesond siamination and te place the names of 
those persons passing such skamination upon the sligibla liat 
which wae in existence as a result of the firat axewination, ant 
thus revine the list of eliciblesa, end that the potition shows 
that this was done and that frem euch revised Liat the names of 
thirteen persens who wore gertifvied were thug at the head of 
the list. It dw the further poaition of the defendants that 
the allegation of the petition to the efieet tant although there 
were el@ven vacancies in the position ef lieutenant in the 
Police Department ne requisition wae made by the Superintendent 
ef Police on the Civil Service Cowrissionere on account ef 
political and pergonal reasens is a mare sendinueion ef the 


pleader and net admitted by the domurrers, 


The Civil Service Aut, after providing fer the 
slassification of offices and places of employment and the 
conducting ef examinations for mich emplayment, in section § 
provides that from such sxsminatione the cemciscion shall pra 
pare a tegister for each sPade or class of position oF the 
pexveons who¢e coneral average is not ieve that the minimus 
fized vy the comiiaeion, and who are otherwise ¢cligibie, "and 
euch pefeons abeli teke rank upen ‘the Yerisgters sa candidates 


in the order of their relative excellence ag determined by the 








=i 


examination, without reference to the priority of tina of 
oxnmination.” We are of the opinion that where an examination 
is held by the Civil Serviees Cewwissioners sand a ouffiaient 
number hae not aucseourfully pacsed augh axaminetion, er for 

any ether valid reason, another examination fer the same position 
may be held and one List or regiater made up from those succasee 
fully passing such examination, but that situation is not before 
we, From the allegations of the petition, which, for the pure 
pose of thia opinion, are admitted te be true, 16 eppgars that 
on Pecenber 8, 1019, & prowetional examination wag held and on 
November 23, 1970, @ ligt of register of these persons who aue~ 
eeusfully passed the exauination and were eligible for preme tien 
te the position of lieutenant im the Police Daparteent, vag 
gosted by the commission, snd that during the sueceeding eleven 
montha eleven vacancies occurred in tha rank ef Lisutenant, tut 
that no requisition wae made by the wuperintendernt On the oom 
micsioners, because for poreonal and pelitiesl] reseone the auper 
intendent did not desire any of those persons whose names 
appeared on the alicible dist aprpeinted te f1ii euch wacanciaa, 
and that to carry out this pursoss another exasination vag 

held where different grades ware allowed for ascertained merit 
of effielency; thet a list of persens passing this second ex 
amination was posted by the commission on Geteber 28, 1921; that 
in order te forestall the possibility of an injunction, the 
superintendent between that time and daylight the next dey, made 
eleven requiaitions en the Civil Service Commissioners, and 

that during the aane peried the semelssioners made «loven certi-~ 
fications to the supcrintendent, whieh included the mamea of 

the thirteen persone whe passed at the head ef the list on the 
weconi sxamination. ¢ Go not believe tae’ the allegations of 


the petition in this respect can be conaidersd conclusions of tr 
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pleader, but we think they show sufficient fucts to warrant 
the conclusion that 1t wae the purpese of the commissioners and 
the superintendent te aullify the provisions of tha Civil Sam 
vice het. And, aw wae eaid in the case ef Puepie vy. Soffin, 
202 Til. 699, (p.G1C): "To permit euch « courses of oenduct by 
the judgaent of this court *ould be, in effect, to declare the 
Civil Service law «& deadletter or a law enforcible only at the 
@igeretion of gaid city officers, whose positive duty under the 
law, is te mforce it, of avsist in omforcing it, ascording to 
its terma."” If the domeiguionere and the Gaperintendert of 
Polise ware permitted te do the avte charged againet them in 
the petition, then, au auid in the Coffin casa, the Civil Serr 
vise law would be a deadletter. Ye think 1% clear from the ai- 
legations of the petition that «hat the scomsissieners and the 
guperintendent did woe clearly a vielation ef the Civil Service 


lew and, therefore, unwarranted. 


Sgeqnd. Ti is further contendod that the ricnts of 
the petitioner, if any, aro barred by laches bo@ause it apoears 
that notice of the sscend examinetion wae -iven February 25, 1921, 
aud the exquination held Harch 18, 1921, twat that tae proceedings 
here were not becun until November 95, 18ci, Ye think the cone 
teation is wnsound because 16 8an HOt Until Oeteber 4, 1951, 
that petition«sr learned fer tke Tiret time thet ether names had 


been put before his on the eliigibie list. 


Third. It ie further said that sondarug will net lie 
to unde an eet which bes already been done - that it will not 
lie to revoke the certifications mede by the commission te the 
miperintendent, mor the appointments made by the latter, In the 
Sase of Pewell ¥. People, a4 Tal. 475, 1t wae hold that a writ 
of mandamus would issue te compel. the Civil Servica Cousissieners 
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to etrike the name of a pergon from the list of eligibies whe 
had theretofore bewn certified by thew and who had been apnelinted 
to a position in the Department of Public Yorke in the city, if 
all parties were properly before the sourt, In thet case the 
Civil Services Commisaioners and the City of Chicago were made 
defendants and it appeared from the sllegations ef the petition 
for mandagyg that a iist of eligibles pursuant te an examination 
for appointment "to the office of Chief Sunitary Inepeotor" of 
Chicage had been made up by the commissioners; that those on the 
list, except the petitioner, were ineligible becsues they were 
not residents eof Tilinols; thet ene of the non-residents, pur- 
suant to a requieition, had been appointed Chicf Senitary Inspec 
tor and was discharwing the duties of that office, The petition 
prayed that a writ iseue commanding the Civil Service Comeiaalon- 
ere to strike the name ofvths non-residents from the list of 
eligibles and to cancel their certification to the Comsissioner 
of Health and toe certify the name of the petitioner, A dwemrrer 
to the answer wad sustained. Tha defendants siseted te stand by 
their sncwer and the writ see awarded, The judgrent of the trial 
sourt Way reveraed on the ground that the pergon who had been 
eertified and she wag occupying the office asa not made a party 
and the cause was remanded, ae stated by the court, "to the end 
that jurisdiction may be acquired over ail Persons whe have a 
right to be heard before judgment is proncunced.” In the instant 
@ase ali the parties interested were before the court. Under 
this authority we think the point is not Feli taken. Sae aiso 
People ex rai. baliy vy. Eragiox, 219 Tli. App. 254; Eeophe ox rai. 
Laist y. Layer, 252 Til. $27. 

Fourth. It is ales contended that mandamys will not 


lie to try title to an effice, but that «ee seeense ic the BPREET 
remedy! that in the instant case the position of lieutenant 


dm the Pelice Department ia an office, and, therefore, the court 
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aid not err in sustaining the dowurrer and dismissing the 
petition. Upon « consideration of the authorities we find that 
in the opinions ef the courts the terms position, office and place 
of ewployrent. are often used interchangeably. In discussing the 
meaning of these terms the Supreme Court in Psoule v. Coffin, 
#02 T1i. 599 (gupra) said, (p.906): "In many couse it is dif 
fiewlt to determine whether « pereon ie an officer or merely an 
agent or employes of « municipality. I is even more difficult 
to lay down any fixed rule to determine the question, in all cases, 
aes to Whether s person is an officer or marely an agent or en 
ployee of a municipality. ._ *- * * An office is a place 
in & governmental syatem created or recegnized by the law of the 
State, which sither directly or by delegated authority assigne to 
the inoumbent thereof the continneus performance of certain per- 
menent publig duties. A wogition le analagona to an office in 
that the duties that pertain to 1¢ are permanent und fixed, but 
it differs from an office in that ite duties may be non-governmen- 
tal and net agsigned to it by any public law of the State. An 
employment differs from beth an office and ao pesition in that ita 
duties, which are non-governmentaly are neither certain nex 
permanent." 

Ye have examined @ great many sutheritiecs where thie 
question is discussed, but find them not of mich aeslatance in 
determining the particular question before ua. However, “e are of 
the opinion that the pesitien of lieutenant im the Police Derart- 
ment of Chicage is not such ag may properly be designated an 
office; ner do we think it such an office, within the weaning of 
the authorities, ag would warrant us in holding that gup warrants 
Was the proper remedy to pursue. The erdinzace of the City of 
Chicago, whieh ia made a part of the petition vrovides that “there 
are hereby created the offices of Supsrintendent of Police, one 
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on 
(1) Deputy Superintendent of Police, chief identification Inepec- 
tor, chief gurgson, foreman of horees, foreman of repairs, band- 
master, chief operator, manager ef properties, department inepee~ 
tor, inepestor of moral conditions, drilimaater, custedian of 
lest and stolen property, secretary of the department, seoretary 
te the superintendent of police, head eledrk of the detective 
division, and such number of saptaina, Lieutensnts, patrol ser- 
geants, deak wergennts, detective sergeants, patroimen, patrolwomen, 
operators, matrons, and inspectors as may from time to time be 
provided for in the animal appropriation ordinance.” In the ap= 
prepriation ordinance wider the heading of subordinate sonmanding 
officers aynvears: "Lieutenants, 83, at $2700.00, %194,109.00," 
Tn the petition the allegation ia that a lieutenanéy is “an office, 
position and place of emploeyment.* 


Upon « consideration of the entire reeerd va are of 
the opinion that we would not be Warranted in holding thet the 
position of lieutenant in the Police Departnent wag an effies 
within the meaning contended for by defendants. We think the #i- 
legutions of the petition are gufficient, Af trus, te sarrant the 


isevance of the writ as prayed for, end the court, therefore, erred 


‘in suetauining the demurrers and dismissing the potition, 


The jucgnent of the Ciroult Court of Cook County is 
reversed and the ¢auee romanded with dixeetions to overrule tse 
demurrers, 


REVERSED AND RFYMARDER FITH DIRECTIONS, 


THOMSON, P.d. and TAYLOR, J. concur. 
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the eourt. 


On May 27, 1921, 2 suit in foreible detsiner war 
begun ty the plaintiff ageinset the defendant, B. H, Newell, 
mud on Jane 7, 1021, = judgment fer pessersion, by the plaine 


tiff, was entered. 


On thie acpeel it ia eentended (1) thetthe legal 
title to the premises was in five trustees, only three of 
whom have brought suit, and that the suit should have been 
brought in the neme of ali five truntese, citner hy theme 
selves or by the three to whom the powers of the five are 
delegated, and (8) that there ia ne sroof that the dufende 
ant was in pesaseseion of the premises st the tine of the 


trial er at the tise the suit was begun. 


The complaint, dated tiay 27, 1921, filed in the 


Munisipal Court, recites as folloewsie 


“George Snyder Crilly, Prank Lleyd Crilly ond 
Rdgar Criliy, Trustees, doing business an D.¥.Trilly 
& Company, pleintiff, eomplain to The Mynicipal Sourt 
ef Chiceage, thet they, the ssid George Snyder Crilly, 
et al., doing businese ae DBD. FPF, frilly & Company, are 
entitled to the porression of the following described 


as ta 9 ae ae a been oat 0 a 


‘Nhe 





=~ 


ae 


premises in said “ity, to wit; ‘The first floer 
flat of building No. 1712 North La Galle Street 

in the City of Shienge ond that . KH. Newell un- 
lawfully withhelde the poeression thereof from the 
eaid George Snyder Trilly,et ale, dning tusinere 
eae Bb. F. SOrilly & Sompany. Wherefore, they pray 

& sumone, in purguanee ef the statute in such 
eaee made and provided. Onted Yay G7th A. Db. 1921. 
George Snyder ‘rilly, Prenk Lioyd Crilly ond Hdgar 
Orilly, Trustees, by (jeorge Snyder Crilly Agent.* 

Ho pleadings other than the complaint were filed at 
the trial. A wotion to diecise wan sude hy soumeel for the 
defendant on the ground that the legai title to the land dete 
eribed in the complaint was veeted in Brminie Criily wathews, 
George Snyder Criliy, Frank Lioyd Criliy, isabelle ¢, BSutler 
and lidgear Crilly, ec trustese, urider a previrien of » trust 
agreement of January 24, 1917, and thet of wail the five trustece 
in whose name the title to the land stands, only George Snyder 
Crilly ena Prank Lieyd “rilly are pertier plaintiff, That 


wotion was overralad, 


At the trial = lesee dated April 7, 1920, which dee 
mised the premises in question te the defendant, i. #. BRewell, 
from May 1, 1920 te April 36, 1921, end which war signed “DS. F, 
Srilly and °c., Edgar Crilly, Agent. 4. 4, Yewell.” was offere 
ed in evidence, An instrument roferre¢ te ae a trust deed wae 
shown te the triel judge befere whom the enuse was being tried, 
without e jury, but which the record doce not show wae actually 
offered in evidence; that instrument purperte to be a conveyance 
to five persons, as trustece. Whether er not that inetrament 
describes the property in queetion here the record dees not 
show. the original complaint in forcible deteiner describes 
the property as "the first floor fist of tuilding “eo. 1712 
Werth La Sallie Street in the “ity of Chicago", whereas the deed 


des€ribes « large number of pieces of property giving clone the 
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legal dereription of each. That inetrument, however, after 
naming the five trustees and giving the sautherity te lease, 
recites ae follows;=- "That all the perer and outhority herehy 
granted te said trustess (meaning the five} ehall be exercised 
by George Snyder ‘rilly, Frank Lieyd Crilly and Jdger Criliy 


or the survivors or survivor of them acting jointly." 


The only testimony offered wae thatof George 5. Crilly, 
who wae called by the plaintiff. when he wae asked if he knew 
whe BD, ¥, Orilly & Company is, he seid that that was the name 
of the trustees of the property. He alee stated thet he new the 
parties named exequted the Lense ic question. On croeseexaminge 
tion he stated that the other trustees, meaning Frenk Lieyd 
Grilly and Mdger Grilly, saw the semplaint, apparently cenning 
that they saw it before it wae filed. 


In the eourse of the trial there was eoneiderable 
colloquy betweoen the court and ecsuneel, empeciaily between 
Mr. Tanner, counsel for the plaintiff and Ur, King, eounsel 
for the defendant, A number af timea Ur. Tenner anne need 
thet the defendant was in aoscesnion of the property. On one 
eecasion the trial judge asked if the defenient was in posse 
eesion, ta whieh dr. Tanner replied that he wan, end when the 
eourt agked, “Are the parties @etili in possension?* kr, Tanner 
answered, “Yes, they are still in poesession.* fviduntly the 
trial went on and it wae seeumed by 211 perties thet no quese 
tiovwi was to be raised as to whether or sot the defendant was 
im possession, it being aeemeed thet he was, The only quene 
tion reised by eo:mnee] fer the defendent st the trisl wae, 
whether the complsint was good ineesuch as it purperted to be 


signed enly by three of the five trustecs. 
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At the elose of the evidence sounesl for thi defende 
ant moved te dicmiose on the ground (1) thet the deed of trust 
offered in evidence required all the power to be exercised 
jointly “and neither thin suit or lease is shown te have been 
the product of the jeint act of five trustees,” and (2) that 
“the persone entitled to posseesion under end by virtue of the 
terme of the trust deed are the five trustees whese power to 
@xerciee their executive authority ix delegated to the three, 
Wut possession ia vereted im the five, and, upon the ground 
that there le no eompetent proof that 2. F. Crilly & Company e 
that these trustees did burinerrs as 0, F. Srilly & Company. * 


The lease in signed *D. F. Srilly wand °e., Badger 
Orilly, Agent* and, aleo, by 4. 4. Newell, the defendant. The 
complaint ie in the name of “George Snyder Criliy, Frank Lieyd 
Grilly and Sdgar Srilly, trustees, doing tusiness aos 3. F. 
Crilly & Sompany, Flaintif?’.* The somplaint is eigned "George 
Snyder Srilly, Frank Lleyd Crilly anc Sagar Crilly, irustees, 
ty George Gnyder Criliy, Agent.* it will be seen, therefore, 
that the sane of the lesser and the nawe of the complaining 
party in foreibls detainer are the same, that is 5. F. ¢rilly 
and Compamy, It is true that in the complaint it ie recited 
that three of the Srilly'’s are trustees, and doing basinees 
as *D.9. Criliy & Company", but that ie surplueage, eave the 
@zpreesion "Db. F. Sriliy & Sompeny,* That pursorte to be a 


legitimate title. it is not like Gognire fetate v. Suse, 220 11) 
App. 343, There it was helé thet the plaintiff eould not recever 


for two reneone, first, the words *Gedmir's ietate® did not ree 
present, it wns admitted, either a natural or artificial perron, 
and, second, the evidence failed io shew that the defendant wee 


in possemsion at the time the euit was brought, There is no 
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evidences here that D>, FF. Crilly and Campany eae not a proper 
artificial party. Any number of the Crilly's were entitled, 
if they suw fit, to usw the title. Certainly the defendant 
eoulamot rightfully dieyute it. He accepted a lease signed 
"Dp, F. Grilly and Co,” and the complaint wae in that name, 
The tenant cannet go back beyond thetand enter inte « contree 
versy ne io the source of "D. *. Crilly and %9.*% Zilghmey & 
Weet v. Littles, 15 [21. 240, It haw been held thet a aan in 
bound by any contract into which he msy enter in any adopted 
name, snd may mue or be sued in thet mame. High vw. ayer, 
7M, Y. Supp. 69. 


As to the contention of counsel for the defendant 
that thure it no proof that the defendant was in pessen sion 
of the prewiees at the time of the trial. At ihe trial the 
trust deed of baniel ¥. Grilly, of January 24, 1917, ond the 
lease upon hich thie suit ise brought were of) ered in evidence, 
end then George 3. Srilly, the only witness: esiled, was put on 
the stand and examined, and at the close ¢f fis ero rte @xamwinge 
tien, when the counsel for the defendant hed eaid, "Tiiat is ali.” 
the record shows thet the court then immediately asked, “Is he 
in possession?” and eeunsel for the slaintiff anewered “He is 
in peoeserion. We ask for judgment end executionj;”® that then 
the qeurt again aeked, “Are the parties still in poeserrion?* 
end counsel for the plaintiff eaid, *Yes, they are still in 
possersion.* It ia true that no witsess took the stand and 
teetified to the defeniant being in possession at any time. 
When, however, the reeerd shows ,#@ it doer, here,that twice 
the trial judge asked in the presence ef counsel cepresenting 
both elder and while the trial wae on, whether the defendant 


was in poasersion and aouneel for the plaintiff in each itte 
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atance stated, exprssely, that the dufendant wan in posrersion, 
it deem not neem reavonable to hold that the defendant is not 
estopped by the copduet of Kie counsel. As we read the reeord 
there could be no question im the mind of the trial Jjudwee efter 
that eollequy, ui thet the subject of posrseneion was rettled 

ae far ae that law sult wae concerned, and wae not a eubjent for 


diepute on the part of the defendant. 


When, in the courge of # trial, without a jury, the 
trial judge askew a question of counsel and it ie definitely 
answered and oo doubt or controversy arises ne to the truth 
of the anewer, end Lt in sanetioned by the silenee ef oppose 
ing counsel, it is the rigtt of the egurt to conkider the 
enevwer as the equivaient of a blading admiseion or stipulation, 
and am dispensing witn other evidence of what the anewer imports. 
Here there vas « controversy ss to whether the suit gas breught 
in the right name. Nothing else wor cantested. And, being 
e foroible detainer proceedings, the trial judge quite progere 
ly, for sis cen enlightensent, «nd te help him in determining 
the mattere invelved, arked abodt perserrioOn, Iguneel fer both 
parties, as officers of the court, were there te help in elicite 
ing the truth and in having juntice dome, end one of them, the 
representative of the plaintiff, in anever to a question by the 
court, suid that the plaintiff was in poasession, snd the other 
Femnined silent. That oecurred not once, but twies, We are of 
the opinion, under the circumstances, that the subjeat of 
peossersion sennet now be considered in determining this appeal. 

Finding so errer in the reeerd the judgment ic af firmed. 


AL PIMED. 


THOMSON, F.J. AND O'CONNOR, J, coNGUA, 
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Filed Feb.16, Hole 
BR. JUSTIO“ TAYLOR dclivered the opinion of tne 


eourt, 


An gutomobile of the piaintiff wae deetreyed ty 
fire while stores at the Graceland Gurnge, a: irving Park 
Boulevard and gouthpert avenue, Thicnege. Claiming thet the 
fire was cauesd by the negligence af an agent of the def ende 
ant, the slaintarf wrought suit and reeevered a verdict and 
judgment in the mm of $765.00, Thie epreal is therefrom. 


lt de not denied thst the suteme bile ef thea gleine 
tiff was stored at the Graceland Serage amd, om tie might of 
the 27th of teptember wee destroyed by fire. The theary of 
the plaintiff iv that one Madden, «a vorkman of the def endont, 
while werking ®t might on eame trucke whisk belonged te the 
defendant, and which were in the Graceland Garage, ene guilty 
of negligence in cerrying around wit him = lantern while pute 
ting in gesoline anc thus causing the fire; emi that respenge 
ibility for nie sete ie imputable tea tne gefendiant. On the 
other hand it de the theary of the defendant, aecerding te 
ite affidavit of waritea, that the agent did sot eet within 
the saope ef sic authority in perforsing the eete, to which 


the fire was stiributed. 
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#rior to the trial pursuant to leave granted by the 
eourt the plaintiff proyeunded tro interrogatories w the 
defendant. The firet of whieh aeked whether the defendant on 
September 27, 1916, had in its wiployment «a scertain wan by 
the name of Hadden? The segend of which asked how long 
Kadden hed been employed by the defendent and whet ware the 
nature of his duties? The defendant answered that #adden 
had been employed by 1¢ se night watchwan, fer about tre 


weeks. 


The evidence of the plaintiff was te the effect 
that he hed oenec # Marquette eutemobile for about four yeares 
that it vae o 1912 modelg thet he was in the hebit of storing 
it in the ‘ragelasd Serage, which wae a vablic garsge; that 
it wae stored there on the night of September 27, 1916; that 
there wae « fire in the garage on that night end when be went 
there in the weorning the autemebile gue praatiexily all date 
troyed by the fires tent he subsequently «eol¢ the sutomebile 
for junk, fer $46.66, 


The evidences of one Polis, @ meehunic, is tw the 
effect that Ke wae present in the Uraceland Gerage et o 
quarter past twelve o'clock at night on Septenter 27, 1916, when 
the fire occurred; that he wee night watehean in the garage at 
that time and wae the only gan working about there; that he wae 
watehing care and delivering gee and doing service werk; that 
Ke saw the automobile ef the plaintif ino the garnge that night; 
that the fire sterted on the filmer in the middle ef the garage; 
that ‘adden wae “walking arcund with @ lantern just before this 


fire, around these trucks.* When aaked whet trucks he answered, 


“The Fort bearbern Storage trucke*. He further testified thet 


he saw the neme on the trucke «nd when sacked "That nawe did 
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you a¢6¢ on those truckea?® he snewored, “The Fort Dearborn Fire 
Proof Storage Jonpany” and he further teatifled thet it wae 

on the side of the trucke ang “wae marked big enough for anye 
bedy om the miraet to gee it.* Ho amid further that &e anw 
Madden “feeding thoee tracks with gseoline end mter getting 
them ready for the driverre in the morning, he had o Lantern 
right wround that gnuecline." Thet he, the witnesn, warned 
him; that after adden got the lantern to light himeeif around 
he got a five gallom guecline ean and went up to fill hie 

tank and i% spilled over; that "The lentern wan aetiting right 
on the running boord of the ear, of the truck *that he hed there; 
that it wae bard te get wo ints the aroger places that he wae 
going to pour it ir the tank ond "he spilled some eneoline 
ever ond there was an exoloeion fram tra omen tank, the five 
gallon of gas «*; that Saddon then took bie cont end ran gut, 


eng he, the vitness, went out end gave the salar of fire. 


Potties further testified that he ase Saddem there for 
four nights prior te tae firey that Ke fed the trucks vith 
water ond gas ond go% them ready ur the ¢rivere in the morne 
ing; that the night of tee fire, ebout five sinutes vefere 
it occurred, he talked te iindden who eas then werking in the 
middle of ihe garage and told him net te une the lontern, and 


that Naddem seid he would mot, that he weoid put it out, 


Gn ererseexemination he was asked the cuertion, 
"You say you wernet him net to use the laritern thet night ond 
he gnid he would not, and then you turned arouad and the next 
thing you knew there wae a fire? ts whieh he anewered, "Yer 
exmetiy.* Me further getated thet he, the witnese, mes 
might service wan there and if any ome came in and wiehed te 
Purehase garcline he delivered it te him; that he bed full 


eharge of thet eervies at night. 
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One Jonrad, « demler in awtemobilen, teetified that 
he knew the plaintiff and the plaintiff's (arqueite automobile 
in September 1916; that he got the onr originally from the 
Serquette peonle ond wold it to the oleintiffs thet at thet 
time, in 1918, it wer a demonstrating car and hed been ued 
about seven monthes that the Merqette seople did not mame 
facture mutomobilee after 19S, although thay continued to 
#811 perte until ebout 1027, that be oaw the plaintify?'s» 
eutomobile akout two weekre Before the firey that i wan a 
touring car and bed the general aquipsent that gees with en 
automobiles thet he rede in 4{t mabout oix weeky before that 
time with the plaintiff's somy that ite market wsige on Uepe 
tember 26, 1916 wes (1,000.06. “Gy oroeseexamination, he 
testified that tee or three weeke before the fire shen salle 
ing on the plaintiff’ he walked ayeund the cor ang dirouseed 
it for some times; thet he wee endeavoring to 9¢)2 the plaine 
tiff some tirems that be meie an entimeate of 91,000.00, fram 


ap pearene es. 


fhe defendant offered in evidenee certain interrega- 
tories propounded to the pisintif'? and tus anewars thereto, 
The anewere are to the effeet that the automobile wan equipped 
with one extra tire, two Eleaxten berms, one sat of toels ond 
twp extra latinos; that at the time of the purehaee the plaintiff 
paid £1206,.00 for the automobile and ite accessories; thet prior 
te ite purchase the sutemebile hed been rin 3500 miles and since 
ite purchase GOO0 miles; that after the fire se wee offered 
$60.00 fer the chassis and moter. 


The only evidence offered on the port of the defend- 
ant, except the foregoing onevers, is that ef one imith, an 
sutomobile mechanie who bed bought and seld oars, lw taxrtified 


in enewer to a hypothetical cuestion soncerning the second hend 
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car that the value would be about 9600.00, Me furthur tentified 
that he wae familiar with the Grevelend Garage orc Ynew the 
Lettering wpenm the truck thet wae burved the night in questiong 
that the inserlotion on the truck wae "Fort bearbern i'oter 
Cartage Company,"; that as far ae he knew tent wre mot tha 
sane concern ne the Yort besrbarn Fire Preaf Gterage Corpany; 
that he knew thure wae in Cuptenhber, 1916, «© corcoration knewn 
ae the Vort Dearborn Fire Proof Sterege tompany. Yhen asked 
whethor there wae & corsoration know a8 the Yort Dearborn 
Kotor Cartage “oupeny, be anawered that tt eocld be impossibbe 
to way deeeuse thorc is supponed to be a coneerm "bat 7 aan’ t 
take an oath whether there is or net.” He then teetified that 
he knew of a corporation known am the fort pearbern Motor 
Gertage Company which bad offiear at 4615 Tliften avemae, the 
Same number ae the offiees of the Vert Bearhorn Fire Proof 
Storage Company. ie further tentified that an automobile 
made ty & soncern thet Kat gone out of tuginess if not of 
marketable as ene that im etill belng moanufectursds that that 
would take eff oneethird of tte value. 


The question arises whether the evidense suffielently 
proves negligence on the gart of Vaddem and alee whether it 
sufficiently prover thet at the time of the alleged negligence 
Madden wae enpleyed by the defendant and wasn, when doing the 
things ¢laimed to >» negligently done, doing the things esic¢h 


eonetituted part of thet for weich he waa employed, 


The eviganee syvowe thet oe men hy the neme of adden 
wae, on September £7, 1916, in the employment of the defendant 
and had been guyleyed st night waterman for about two weeks. 
These faets are proved by the dufendent’s enswers te the plaine 


tiff's interrogaterier. 
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Further, the defendant's effidavit of meritea denten 
the negligence and “deniem that the caida spent netod within 
the geope of hin euthority*, tat deco not dlatimate in any way 
thet »o¢ did eet bove ax sgent present in ths gerece Che night 


ef the fire, 


It is also ehown hy the testiveny that » men by the 
name of “adden, On the midnight tA guettion, as welling cround 
sertsis hetaxe in the Graeelond Garnae, wider tivecke vere marke 
e¢, *kig enough for enyhody om the otraet to eee 44,* “Vert 
Reeartern Fireureof Uterege Sompmny", the name af the defandant 
amg thet he had a lantern dm bin neand and wee “Pecding these 
trucks: with garcline and reter, getting then ready fer the 
ériversa in the worning,*® Fotte seid, ond it is uncontradicted, 
that Bodden “ted a lantare right around that geacliae*, and 
that after Madden #@% toe Lantern to Light Almeelf sround, 
he 40% # five gailea aaa and went up t6 Phil = tonk and at 
spilled oerear, while the lantern was on the running board, and 
there wag then om emolesion From tun aoen tank, Yhese cire 
Mc tomal, oaking rasaouable dedyetionr therefrom, srtve 
ewffietentiy that “alder wou an oegleyee ¢f the defendant at 
the time im quectien; that he gue rignefuliy werking upou the 
trucks, property af the defemiont, getting than ready for the 
next dey, ce&é that while actually doin 26, hv csarelesely earridd 
& lighted lantern, sac, £8 o reeuli Gf undertaking te pour garoe 
Lins, a highly inflamesble cubetance, inte one of tae defende 
amt?s trucks, with fhe iighted lenterm stending an the running 
Beard, ong sphliing dome gesctline, em Exdlosion ond fire took 
flees rhich resulted, imeidcuteliy, in the destruction of the 


sutermebile of the plaintiff. 


in our opinion all the nesceenry elenente af the couse 
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of setion declared upon were eetablished by the proof, 14 is 
true that the negligence of the guployes ie imputable to the 
employer only if the relationship of exployee snd employer 
existe at the time of the occurrence in quertion, and, fure 
ther, omly if the ante, that is the sonduct of the enployee, 
gharged as negligent, constitute oome integral part of the 
service whieh he woe eaployed to perform. Eeith v. dyneh. 

19 ill. App. 574; Johanson v. Jol 
236; So Re be hs By. So. ve 
Age. 14l. 
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ine jury evidently believed the testimony of Fotte 
and not the evidence of Gnith as it pertained to the lettering 
om the trucke im the Graceland Gerace, ond if they believed that 
testineny of Yatte, thet belief, in conjunction withthe undipfe 
puted facta and the mduiesion of the defendant in ite enewer 
te the imterregsterier, sufficiently shew = limbility for nege 
la&gence. 1% is a fair presumrtion that Gadden, sdmitted by the 
defendemt te be ite night wetehman, taking charge ef trucks ef 
the defordent at might, working sbect them, getting them ready 
fer the morsing, putting in gaseline, especially in the abeencs 
of any evidense to the sanirary, was doing his designated duty, 
theeé things Khe wast ewsployed ty the gefendunt te de. in view 
of the psycholegy of theee daye, 14 would 49 Vielence t6 common 
sense, to assume that Madden ear working eround the defendant's 
trucks voluntarily, without authority and without pay. Considere 
ing 11 the evidence we sre of the opinion thet the jury was 
justified in eonciuding thet the defendant sen Limble. 


it if enntended on behalf of the defendant that the 
trial judge erred in refusing to submit to the jury the follows 
ing queetione ef factie 
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*(1) Woe At the duty of the Greeslend Garage 
ewners te fill the tanke of the trucks of the 
defundnnt company with the gaeoline purchneed 
from then at their garage? 

(2) Wee there any duty within the neope of the 

anplayment af the servant ef the defendant in 

respect to the partioular transaction out of 
which the injury somplained of arose, that the 
performance of, would have esused the burning 
of the autemobile of the plaintifr?" 

The trial jadee did submit «a third question of fect 
te the jury. ft wan ac followea: hid the servant ef the 
defencent perform come act orteide of the weope af his ee 
ploywent, in doing his master's business thet caused the 


injury complained off", and the Jury answered it, "fo.” 


it would appear that the trial Judge war rignt in 
refusing to give the firet question to the jury for the simple 
reason that there woe not a seintiila of evidence imthe reserd 
ap to the duty of the Graceland Garage in reyard te filling 
the taske of the trucks ef the defendant with gaecline ond 1% 
wee, therefore, irrelevant. Further, as io the question ef 
fact, numbered two; We think the trial judge properly refused 
te mubmit it to the jury, ina@auch aw in fis eesence i+ was 
the game af mumber three whieh the sourt did give to the jury, 


and which the jury snewored in the negetive, 


it is contended on behalf of the dafendant that the 
trial judge erred in sliewing the witness Comrad to tentify 
the merket value of the plaintiff's sar on September 26, 
1916, The argument is thet he wae not auelified ae en expert, 
The onewer to that is that “onred on ¢roeszeexomination testle 
fied that be had been welling sutomoebilee fer fifteen yaar; 
tit experience certainly justified the sdmineien of his 


atatenent that the market value of the sutomobile enn §1, 000.00 
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on September 26, 1916. ome other objections are mode ae 
to testimony that was admitted mt thay do net sega sube 
eteantial. \, 


It ie contended on behalf of the defencant that the 
trial judge erred in requiring the defendant, a cor jieration, 
to anwewer interregntorios. Ye think the contention untenable. 
The arguaent ie that the erder shouid have directed the ine 
terregatories to be answered by the direcatore, efficere, supere 
intendent or managing agent of such corperation. in the ine 
stent enee the interrogateriles «ere anexered by one ¥, DB. Pule 
ton, as agent. “ounsel eontend 14 doee moti appenr thet Ful ten 
wae direetor, officer, superintendent er managing acont of the 
deTondent serporation. The recerd shows thet tea interregatere 
ies which vere anewsered by Yulteon ae the agent of the dovende 
ant were mede in compliance with an erder of the oeurt and 
that so motion to suppress and ne sbjeetion of any kidd wae 
meade until they were rend in evidenes at the trial; end, that 
the only objection then sede was aw to the form and «oi as te 


the competency of the evidence. 


in tae document which purperte to contain the ante 
were of the defendant to interregstory ene, it is recited, 
parentheticaliy, «a fellows; *“Gubject te objection ef the 
defendant and their sttorneys, that interrogatery ie improper, 
ae oslling for the neme of nm witnesr.* Treat ebjection, we think, 
however, ig untenable, e@ the interregatory simply asked if the 
defendant on a certain dey had in ite expheyment « certain san 
by the name of Wadden. That wae © fact the slaintiff was ene 
titled to ask sbeut, even though he might subsequently oall bim 


an a witnere. 
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it 18 contended for the defendant that the damages 
are excessive. Gonrad, #» dewler in axtomobiles, whe new the 
one in question, onid ite market value ot the time of the fire 
woe $1,000.00, The anewers of the plmintiff to def emdant's 
interrogatories showed thet he paid 1800.00 fer it, that 
when he bought it, it had run 3600 miles ond bed rum 6000 miler 
since. The omly evidence in diepute of Comrad's ic that af 
Smith, in answer to a hypethetional question, and he pute the 
value, avoreximately at $609.00. There-is ne wvidonse what 
the car eont when it wae new. Toneidering the teetinony of 
Conrad, that ite oarket velue was $1,000.00; thst the pleine 
tiff paid $1400.00 for 1%, and head rum it, @ince then, 6,600 
miles, and that the defendant's only witimesa gut the value, 
in anawer to » hypothesia at $600.00, we feel that ee are not 


entitled to consider a vyordiet of $765.05 ae exeeneiva. 


Vinding no error in the record the Judgment is 
effinsed. 


APFTREED. 
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SUPERIOR COURT 
WORRIS HACKIN, \Administyator 
at ad, 


COOK COUNTY, 
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SS 


Filed Feb, Ge Vom 


Mr. JUSTICE TAYLOR Gelivered the opinion of the 


i: 22S T.A. 634 

This is an appeal by the defeniant from « Judgment 
upon a verdict of a jury, that the defencant whiawfwlly witheheid 
eertain premises from the plaintiff, 

On April 1@, 1915, Iseac Hackin deaued, in writing, & 
ateore ani four rear roams, loorted at igo North Achiand Avenuac, 
@hicage, to Joe Lerner, The term was Mey 1, 191%, to Apriid 22, 
2201, The rent we 990,00 ench month, in adivence, for the first 
year, $51,00 the second and $543,00 the third, Tho lessee had the 
privilege ef twe years more, after April 50, 1001, at a menthiy 
rental of 632,00, There wae a provision that the lesace deposit 
$50,00 with the lesacr aa seourity., The lessee, sine, contained 
the following worts, "In the avemt of party of Gnd part agrees 
t@ sell then party of the first part agre<s ta ageept snyona party 
of 2nd selis the same conditions and lesse,* Jue Larner deposited 
the €@50,06 wa security, ant oceupied tie premises until Decerber 
iS, 1929, when he seid out te one Blowinski, 

Ipaac Heakin died on December 8, 1919, lesving three 
ehii@ren, Meorxia Backin oad Aba Hackin anc « daughter, foes Pagan, 
She died subsequently lecving thres meaner children, Morria Hackin 


becam adminiatenter of the eatate ef bias father, Ieane Kackin, 
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When Larner acld out and aseigued the deaoe, ia writing, on 
Ata back, on December 18, 191%, to Flowinski, aocording to Larner*s 
testimony, he got back Kis daporit @f §10,00, and Siowinek’s paid 
a sOorrespending amount as a depeaht t¢ Merria Hackin, It is 
asgumed by counsel for beth siden that Morris Haekin consented 
to the assignment by Larasr te Slowineki, The iatter says that, 
whiie he had the lease, Ae paid $51,00 & month, alew, that he never 
got back hiu depesit of $50,060, Sigvinaki wae in possession from 
December 19, 1BiG, to March 13, 1920, 


Ou March 25, 1996, Slowineski cold out the piace ond sagignuad 
the igase, in writing, te one Zurowski, That oeaigument wan come 
sented to by Morris Hagkin, bn writing, en the buck of the origiaal 
lease, In June, 1920, Turoweki anid the eiore and dongs te 
Albert Stock, To that transfor Morria Hagkin aonsentad in eritiae. 
Stock went into poasessien; he died on Judy 17, 1996, Hie widow, 
waty Stock, *Gmetine in July, 1920, the exact fate is not stated, 
eeld the meters aml lesaae to one Wosniek, The latter saye ha bought 
it about the end ef July, i9°6, He further saye Bre, Steck gave 
his the lease, but that Herris Hackin never signed sny consent te 
the aseignent end never geve him ueny papers of any Kind, Farther, 
that he paid rent twice, one omeunt being $42.00 and the other 
$55,00, for August ond September, 1090, to Weorric KRackin, The 
latter says that Woanlak stayed in three monthe and puid him $40, 06 
the first month, §55,00 the second month, ond $40.00 the third 
month, MWorri« Ragkin further says that Weanieak sever brought the 
tease to hie wer did he, Hagkin, sesign 16 te kim, 

On October 18, 1920, Woenisk wold the place, spperently ine 
civding the lease, or chotever righte he had in it, 4° ome Resanieek, 


The latter went ints possession ond ren tue store from Oetober if, 
1920, to February #4, 1991, and peid 846.00 2 month ae rent for the 


@onthe of November and December, 1979, and Junwary and Pebruary, i9sl, 
to Merri« Haskin, payin: Up te March d, 19951, Raogniozek Saye he 
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got the lease from Voundak ot the tine he bought the plage, but 
that he never touk the poper to Morris Haakin ami never bad any talk 
with hin as te how long he wane ‘ko etay there, 

On Pobruary S¢, 19°1, Reemniceek wold the percenai property 
Somposing the grecery atere, by bili of sale, avkaorledyed, te one 
Giemens Turluk, the plaintiff, for G1800,00; $1300.00 in cach ond 
a mote for $500,00, snd on Pebruary (5, 1921, ageaigned, by oriting 
om the back of the original, adi his interest in the sgasea of 
April 10, 19286, to the pisintiff, The piaiutirt teok poracesion 
on Pebruary 24, 1991, Reaeniosek and hin wifes eceupied part of the 
premisea until March ¢, 18°), “hile Looking for new Quarters, The 


pasintiffy renmonined dm posegecion untii Morrie Hoekin teovk powseackon, 


detainer ence ( He, 777246) between Morris Epckin, Adu'tz, pbc. ¥. 
Reeaniesek, in the Municipal Court of Chisago, 

There is seme controversy a» te that oseeurred between the 
pisintiff and Morris Baokin, The plaintiff seye thathe eaw Backin 
on February “S, AG01, and told him thet he had bought the atore; 
that Hackin told hia that if he would pry 890,60 © meath be oowld 
Stey; that he said he y¥ould pay the amount specified in the lease; 
thet Hokin said if he did not pay £60.00 per menth he ~euld eet 
be sevepted af & tenant; that on Marek i, 1901, be tendered 925,66 
t® Hackin but it saa cefused; that the first time he knew Reesniczek 
Was sued Ter postesaicn «as March 4, 19%1,when he moved owt, The «rit 
St restitution in the cause Ne, 777146 (supra) wae served on March 
18, A381, The plaiutiff says the bailiff put Kie out about three 
Gbhys after the writ was served, 

Mortis Nackin testified that on January OY, 1901, ho sorved 
& Botice on Raeaniesek 06 terminate hiv iouaney, That netics sau 
put in evidence and recites that the tenancy “ould terminate on 
February %8, i82i, Haekin says that om March S, 1881, he caw the 
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plaintiff in the store and seked him what he waa doing there; that he 
told the plaintiff that he hed started out fix pooseewion; that he 
had given Reesgnigawk thurty daye criattien avtice nnd that he bad 

two months from the written nctioe fe ger out; that the plaintiff 
telé hin he had slready paid a deposit of something like six ar seven 
Bumdred dolinre; thet he,Huokin, told him be had better get bis 
money beck; that that «evening they went to Reewnicsok; that be 
(Huckin)oeked Reeenicsek why he had focled these people; that 
Reesnicaek eaids "I have odd teem the plage and told them there 

Waa no leave"; that the plaintiff and Re (Raokin) had eowe talk 
ebout the plaintiff getting another place; that he tedi the plaintiff 
if he vould help him, Backin, so he suid hove ne court trouble 

about getting possession snd eviction ha would heip him get «© sertain 
stere; that the mext day ba went with the pledntiffte seo a store 

on Milwaukee Avenue, end the plaintiff wae ready to move until he 

got held of come doewyer «ho, be said, told him he equld Potiok® where 
he was fox six Bonthe without being evieted, Ee further tastified 
that the plaintif’ told him he wae going to Kidd RecanioweRg that 

he, the witness, sdvieed the plnintiff te get « lawyer; thet he 

ama the plaintiff vent te Judge LeBuy’s brother who todd him to 

gS %® the Muni cipad Cart and efear out a fartant for having been 
cheated by « vonfidensce game, The pluintif’ testified that he went to 
eee Reniff, a davyer, in reference to a cute agabnet Reeanieaek, 
Subsequently 2 warrant vax duly awern oud on bebolf cf the ,pladntirr 
against Reesnicsek, 

Merrie Hnokin ssye that at the time hia father signed the 
deasew there wera three esples; thet he, Morrie, colieeted the rents 
from the different portics whe were in the astere; thet there wae neo 
now leane mde with ony of the parties; that he assigned 211 ef thew 
Up te the time Reteniosck moved inj thet he did not aghign the lease 
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tc hip and no leane waa wade to himy thet hie relations with him 
WOFe OXally made; that ho wee to otay there two sentho aad ne more, 

On Mareh 8) 1921, Morrie Hackin, Adm'x, oto,, brought ouit 
ageinat Reevalosek in forcibie deteinerspureunal to the notiae af 
January @7, i%e4, Service wae head on Bareh &, 1901, and on Marek 8, 
A¥2l, there wae Judgment for posevosion, A writ of reatitution was 
fesued under date of Morch 15, A0%4, and porsereion obtained on 
Meroh 17, or 18, 102i, 

The instant case, in forcible detatner, “ae begun by the pleiatiff 
Turluk, in the Superior Court on March 03, aad, agminet Merrie Bagkin, 
Adeinistrator ef the eatate of Isaea Kaekin, dedemned, Morria Hackia, 
and Dennis Egan, Bulliff of tha Municipal Canes, There *as a triad 
by jury on June %5, 1891, and & Verdict smi Judgment fox peasession 
iu faver of the pinintiff, 

Frou thea foregoing it wiii Go se@x thet the Judgment in the 
Municipal Court, pureuant $6 which a writ of restitution waa Jeaned 
against Raemilosek, wae gga sdjudicats ae far ae the righta of 
Reesniesek were congerned, The queetion them grisea, whether 
Reganiowek's dealings with the plaiatifg gave the latter such rights, 
&# agtinet the defendent herein, that he, the plaisctiff, wax entitiad 
to pesneseion of the prewises, It ic the sentention cf counesi for 
the plaintiff’ that by reason of the sagignment glewse in the origizad 
igase, and representations mide by Reeanicaek toe the plaintiff, in 
sonjunctieon with the poses¢agion ef a Gtpy ef the lease, shich ereatei 
nomething, 8 it iv ecdaimed, in the nature of an eeteppel, the pisine 
taf? ic entitled to posneasion and thet judgwent should stand, 

Ov Fobruavy 36, 1041, Reeanicsek By manne ef & @ritten aesaign 
ment on the back of the originel, or one ef the copies of the lease, 
purperted to transfer eli his intereate in the lesee te the pdaintiff, 
That ecourred five Gaye befere the defendant bersin Brought euit in 
foreible deteainer pursusat te the motics of danaary 7, 1921, againat 


Rze2znicgek, It must be born in mind that adisough Ageaniesek 
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Ocoupied the premises fron October 18, 1020, to Fobruary 44, 192i, 
end paid $45.60 « month rent, ao aeeignment tae ever made to bin 

by Haokin of the leare in question, Although Ragenionek says he 

got the lease from Wosniak chen he bought the piace, there ia no 
evidence thet the leave waa aver negigned to hiv by the leseer, 
Hackin suys it ras not, It would ween, therefore, that the tonsacy 
of Reeanicack, *hich waa at 345,00 « month, ani wae made without 

@R assignment of the lease, guanet be considered as 4 tenancy under 
the leave in question, As » metter of fact the deame in question 
provided only for & rent of $51.00 « month end not for $45,006 4 month, 
the amoubt Raceniosek asetuaily paid, Further, tne pinintiff, bimeelfs, 
testified thet ha cow Haekin on February 25, 1991, snd teld Bin tiat 
he had bought the store and that Kuotin teid him thes 4? he would 
pay $50.00 & penth he could stay aml be aceupted ag a fenont bub that 
he, the plaintiff, told Bagkin that he would pay only the amount 
epeé{filed in the iesee ant that on Merch 1, 1921, he tendered $59,600 
t® Enekin But it me refused, That chowe poeitively, by the 
evidence of the pleintiff himnelf, thet he made mo express pexecnsi 
terms with Haokin in regerd to the tenaacy and that be «ne » trege 
peseer wuniess he obtained some rights umlex the luase iteelf By hise 
dealings with Reeaniesek, Ii mey be true that Reveniosak puroarted 
to So0dgm «& copy of the original lenee to the plaintiff on February 
*S, 1991, the duy, aceording to the plaintiff himself, «hen he hed 
his talk ~ith the Gefendaat, Hackin, and learnes that he ene umable 
@ make terms ¥ith Kackin for &® tenaneyo? the oremizec, But the 
Selivery of » copy of the lease, by Raeaniazek io the plaintiff, 
gauld not give rice to any cights in the latter, Thare eouid be 

uO aetiopped, Raczaigack himeei~ did not hold under it, amd ao 

could not pass rights which he himesif did ast have, ner could he 

by making representations to the plaintiff, by rearon of the pesasesion 
Of the paper iteelf, is any way, bind the defentiant, The pleinsir? 
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cannot reasonably claim that the defendant wae in any tay inatru- 
mental in deceiving him, in leading him to believe that Raounioaek 
aould by that paper give him, the plaintiff, a lease, There wae 
no obligation on the plaintiff, t@ undertake to get hold of, 
by replovin or otherwise, the paper which Asesnicsnek had, and undex 
which Reesndiorek had ae cightea, | 

There ir an ambiguous olauss in the lense which purporta, 
however, it my be said, te bind the loaser to accept ae tenant 
anyone te whom the lesage selie, The exbet ianguage is "party of the 
first part agrees to secept anyone party of sn sells the same 
evnditians snd leaae," Bui even that previdea Tor the Tsame cone 
ditions" and the evidence shows thet Reesniasek himwelf dia aot 
Occupy the premisae upon the aame ogmditione ag those prowided fox 
ia the lease. Then, tos, the clause in the deaee ds "in the event 
of party of Gnd part sgrees te well", ami the leaane defines porty 
of the s@eund part with these worde, “Jeo Larner party of the second 
part*®, There is no cugg@etion thut «li furtioxy aseigamamts suet 8a 
thoae of Jureweki, Stock, Tornisk, and Reeanicask (considering the 
latter ax an assignee for the sake of argument) shouid have that 
extraordinary ragh$ ~ithout the awsent or wanction ef the aeeser, 

Some contention is made on behalf of the plaintiff thet 

Morris Backin, Administrator of the getate of Tetau Raskin, deceived, 
head, a8 4 amtter of daw, no control of the setate of the deceaved, 


and thet At vroae for the beire of Tanao Fackin and nei the ad@iniatirae 








tor te question the plaintiff's rights uwnadex the ieaue which wae entered 


inte by Isase Huckin in hiv life tiwe, Ye do aot comeider that of 
importance or materisi here, The pisiatif? regevers, if at ali, only 
Gnthe strength of his orn title, and wa beled thet he bad pone, 

It vrou.d seem, therefore, 2» the evidenge shows, that the 
defendant Never recogniacd the assignment of they lease to Reoeniosek, 


and av Rzeshicask during hic terme of tenancy made apeedal terms «ith 


Reokin, paying $45.00 « month instedd of $31.00 » month as previded 


ate . onl eh b wpoogna aoane a “ation sonaes ie 


aN Pe 


tate oats as al ona ‘nile wa eostate ‘oe “wed seat 2 


i we athe 1 te te sexe Tw0H ——_ ot ' 
os van09 bat ea dade bist we ig s0ts9 ne ona 18, it 








= the 


by the lease, as « Judgment for rawtitution of the premives waa ob 
tained by Beektin against Racaniceok upon the notice which was served 
oa Reesniczesk by Heckin before the pinintiff hod aay negetietions 
with Reganiccek, and Ge the plaintiff teetified that on February ©), 
29ci, he #as uneble to make terms with Hackia, av Hackin ranted 
$50,00 4 month and refused to necept $32.00 « month, ond as the 
evidence ahowa thot Hagkin never consented te an aavignweent of the 
Origine] leage by Reeaniosek to the plaintiff, ond agverdiny to the 
terme of the leave Rucenicuwk ho ho BUthOrity (6 Moke an Assigneent 
without the sesent of the leasor ~ that the piointiff wae not entitied 
t® possession of the premises whan he brought thic muit, and, severde 
ingly, the judguent must bo reversed, 


REVERSED. 


Thoesen, P, Jd. and O'Conner J, conour, 
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Tamas S. KSWYON, ) 


) / 

Appellee, f 
f APR, PRON 
te f GUPRRION COURT, 
f 
f} cook souwTY, 
JORN PRLTOMAND, et al, ¢ 
Appeviante. ) yo Ad 
9, 
we Filed Feb. 16,'23, 


wR, JUSTICH TAYLOR delivered the ovinion af the 


eourt,. 


On August 6, 1919, the plaintiff, Janet o. Kenyon, 
began « suit of trespape on t5¢ eave in the Superior Caurt of 
Goek County, sguinst the defendants, John ?riteheard ano Justus 
Brunner, copartners, deing sueines: under the fira name and 


etyle of Dixie Highway Harket. The ad damnum ena $25,000.00. 


On August 24, 1919, the defenisnts appesrance was 
entered by Block, Nulke and Feigenheltz.@n September 17, 1929, 
pursunnt t « stipulation of the parties, the tima fer filing 
the declaration by the sleintiffs was extended sixty days from 
September 20, 1919. tn Ceteber 26, 1919, the slaintiffe filed 
their decleretion. That deceleration conriste of five ceunte. 
fhe firet count alleges that on July 9, 1919, the defendente 
were in pessesrion of and, by their earvent, operating an antee 
mobile truck on VYextern avenue in a southerly direction Just eoath 
ef fie interseation with Hich etreet im ine Thiy ef Blue Island, 
All.3 that the glaintiff asiighted from a street oer that hed beon 
going north on festern avenue and which hed @etepped at the ime 
tersection to aliow siimisnmers to alight, and went ereund the 


Year platform of the elreect car and started te cross *testern 
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avenue in a westerly direction, exercining at the time ordinary 
care and gouticn for her own safety; that the defendant's, by 
their servant, 20 negligently and enrelesaly operated an sutee 
mobile truck that it etruck her with great viclenees and seriously 
injured her. The seeond count is base¢ on the violation of the 
eity ordinance ae to speed. The third count charges willful 

and wanton conduct and management in the ecperation of the truck, 
The fourth count chergee a violation of the statute requiring 
that meter vekioler shall be provided sith seod and eufficient 
brakes, The fifth ecunt charger «# violation of the statute which 
provides thet motor vehicles ehxll be srevided with suiteble hellis, 


horns or other signaling devices. 


On February 8, 1921, an order wae entered defaulting 
the defendants for went of a plea and erdering that the o laine 
tiff heve and reeever the damages she hed sustained. hat order 
reoited ales that the defendants had entered their appearance bat 


had failed tw slead as required by rule of eourt. 


On April 1, 1921, the reaerd shows thet there wre « 
reference to a jury to asnerr the slnintiff's damages; the vere 
diet of a jury ansessing thore damager wt $2,°C0.00, and judge 
ment by the court; that the plaintiff recever that amount sith 
coats from the defendant. The record shows that on Aoril 2, 
1921, the last day of the “arch term, 1921, a sotion to set 
aside end vacate the judgnent and verdict, which had been sntere 


ed the day before, wae continued to the April term of the court. 


On April 16, 1921, an Oydaer was entered pursuant te 
motion granting leave to Bassler, Bipous and Kose, to enter their 
appearance as riterneye For tha defendanta, The recerd shews 


there was entered, st thet time, the following: - 
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“Thin osure coming en now te be heard upon the 
defendants! motion heretofore entured herein to YRe 
cate that judgwent entered herwin of record on April 
lL, 1981, after arguments of ouneel and due delibern- 
tion ef the aourt said motion ie overruled and d@e 
nied to which the défendants except. * 
And, that en apoeal from that order te the Appoliate 
Vourt was ellowed with bond in the sum of $2500.00 and bill of 


execuptions within sixty days, 


Gn April 86, 1921, the receri shows that a motion was 
made to amend and correst the prooscdings, verdict and judgment 
therefefore rendered on April 1, 1921, and om that date an order 
was entered reciting thet the defendants hed teen duly notified 
wut did not apoeer in oppesition to the wotion. The order wlse 
resites that from certein frets apsearing in the persons] sinates 
and the records of the court, the procesdings, verdist and judge 
ment of April 1, 1921, be nmended and corrected mune pre tune 
ae of April 1, 1921, to shew that the suit was regularly reached 
ang Called from a sprinted trial ealendnr ef the court and the 
defendant was duly exlled three tines in oger esurt but did net 
some; that a sefercnes wae hod to m jury to senens the camagess 
that a jury wae arcered and came and wae eworn and asceseed the 
plaintiff's damages at $8,006.00, and thet it was ordered by the 
court thet the plaintiff recover from the defendant the mum of 


$2,000.00 together with her costs and for execution ther sfer. 


On Mey 12, 1921, pursuant to a» etipulation, Sansler, 
Bippus end fese withdrew as atiornays fer the defendante and 
Lurie and Fishell were substituted thorefer, and 1¢ woe ordere 
ed that the time for the defendants te file their azceal bend be 
extended te inelude Way 26, 1921, 


On Hay 18, 1941, the mppeal bend of thea defendante in 


the sum of $4560.00 war apyroved and ordered filed. On June 4, 
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1921, the defendente presented to the eourt their interlocutory 
bill of exceptions for approval, in the interlocutery bill of 
exceptions it is reeited, over the signature of the triel judge, 
that the motion to amend and correct the precevedings, verdict 
and judgment of April, 1921, amd the order thereon ware ande and 


entered om May 2, 1921. 


Om June 14, 1981, the defendants premeantied their bill 
of exeepticons for sporaval and it wor marked premented and the 
time to file it was extended sixty days from that date, and on 
July 9, 1921, # bill of execptions was approved and filed pune 
pro tune es of June 14, 1921. 


It is contended om bebmif of the defandtantie that the 
trial judge erred in refusing to vaeate the verdiet and judgment 
ef April 1, 1921, amd thet the judgment should be reversed snd 
the cause remanded with dlreetions te perait the defendants te 
put in their éefense, In the briefs ef esunsel threee other 
alleged errors (1) pertaining te the default of the eefondents 
on February 8, 1921, (2) entering the ex parte judguent of April 1, 
A921, and (3) entering tee so-called “eserrected and amended” 
erder of ky 2, 1941, are discussed. tn Gral argument before us, 
however, it was understood that we should consider merely (1) 
whether the affidevite that were filed euffiniently shewed « 
meritorious defense, ond (2) whether there wae « reasonable ex- 
cuse for not having madé a defense. We shell eonsider those 


questions in the inveras order. 


is there @ reasotable exouse for the defendentet faile 
ure te make a defense? Mason v. SoNamara, 57 11. 274, The 
greatest diligence wan not necessary. Alen Vv. Heffman, 12 111, 


App. 876, In the letter cave this sourt said, "All he wae bound 
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to show wae a neritorious defense, and the exereine on his part of 
reneonable and ordinary care and diligence,* Of ine two burdens 
which rested upon the defendants, that which involves shewing a 
meritorious defense is the more important. Waugh v. Buter, 3 iil. 
App. 274. In the latter case this court ssid, "We regard the 
point of a meritorious defense as altecether the sore important 
eof the two required, and where tha Judgment is evidently unjuet, 

& cartain degree of neglect may, eepecially as terms ann be ime 


nosed, be keld to be exeusable,* 


fhe defendent# in the soxree of the trial were reprte 
sented by three different sets of siterneye; the atterseys whe 
entered the egoearnnce for the defendante on Cepteaber 17, 1819, 
were Block, Wulke end Feigenholts; on April 26, 1921, the day 
that the notion to vaente the judguwent wie considered by the 
trial judge they withdrew and Sessler, Binpus and ove were 


substituted; and on May 12, 1921, the latter firm withdrew ana 
Lurie and Fishell were substituted. 
The a7fidavit of one Heintz, in eupoort of the mation 


to vacate, ic to the effest thatcon July 9, 19619, at the time 
of the seeurrence in question, the Dixie Highway Serket wee ine 
sured in the [li imeis Adtamebile Insurence Assogiation. In the 
affidavit of one Blok it is state) thet he wee sttorme fer the 
illinois Aktomobile Insuranee Sospany and on August @8, 1919, 
received from that eoupany = sugmons which hed been sexved on 
the defendant andthat on thatday he filed the def endante! appeare 
anee. Bleck further stated thet shout Ienuery 1, 1920, all the 
cages OF the Iliinoim Automobile Inguranes Company whieh he had 
chargé of were taken cut of his Bande anc thet he gave that come 
pany « substitution of atterneys in order that Bassler, Sippuas 
ang Hose might be substituted in his ctead, and that attherse 


guest of the illinois Automwebile Insurance Company he then 
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ceased to leok after the parties represented by thateompany. 
(me Heintz in an affidavit presented on « motion to vacate 

etated thathe represented the lliineie Autemebile Insurance 
Company and the Central Uneublty Underwriters ond theiefter 
July 11, 1920, the Dimie Highwny Uarket, © corsocration, onre 
ried no imeurance with either of these companies and sc was 
never notified of the banikrupteg of the {!linols Automobile 


insurance “oupmapy. 


the defendant, Brunner, in his affidavit stated that 
he had no notices that the enuse wae set for trial on April 4, 
1921, and ne notices that a2 default had been entereds thet the 
first information be reseived on thateabject was when Bagsler, 
Bippus and sese telephoned him thet « hearing hed been hed and 
@ judgment for 62,600,900 entered against them; that he the 
went to then end at once underteck to engegée counsel to teuke 


sare ef the matter. 


it, therefore, sprenare thet at the tise of the sccure 
rence in questien the plaintiffe were ineured in tee iLiinoie 
Automobile incurance Aseoeciation, and thatthe smenr was given 
that company in erder that the charge aeeainet the defendante 
might be taken oare of by 2%, Under these ciroumetences it 
was not unr-asonable for the defencantse to glace some relianee 
on and confidence in the insurance comoany, believing in the 
normal order ef things that thet sompany would take care of the 
defense. Then, too, it seams quite prevable that the ineurance 
company wou .d have been @iligent in the oxtter had it net been 
that Bleek, attorney, on January i, 1620, was relieved of the 
trial of ali ssuses plaeed by the said inguranee eomeany in his 
hands, fhe shenge of attorneys which sceurred wight easily 


account for some oversight er seeming segligence. Further, 
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after July 11, 1920, the Dixie Mivhway Merket according to 
Heints carried ne further imaurance with the lliinois Autemobile 
Insurance Company, and 99 were never notified of the hankruptey 
of that company. Ali together, quite obviounly, the aituation 
war one that might quite reasonably lend to ma fmilure diligente 
ly te follow up the defense and thas account for the failure to 
file a plea or to be vrenent when the care wae cnlled for trial. 
We are of the opinion that the affidavits im euppeart of the 
motion te vaoate sufficiently show “a good exeuse for not fil- 


ing the plea or keeping closer weatoh of tne case." Ealkegka 


Menufecturing So. v. Zngmes, 17 Lil, App. #35. 


bo the effidavite which were filed saffieiently set 


forth and show a meriteriews defense? 


Bix affidavits purporting to set forth « meritorious 
defense were presented to the trial fudge. Yhe affidevit of 
one Davies, a physician, is te the effect that om July &, 1919, 
he witnesved an cecidont at the interseetion of Vertern avenue 
end High etreet, Blue Leland; thet a Yerd delivery ear omed 
by the Dixie Highway Yarket wae running on Yentern avenue where 
it intereeates Bich Street “and while said Ford delivery ear wae 
runing on the right side of the street a certain street ger 
traveling in the oppoaite di rection wtepped/ tea’ etreet in 
Blue isiand shen * * * Janet Kenyon came fron behind the etrest 
car and stepped in frent of the Ferg dciivery car and was struck 


by the said automobile.* 


The affidavit of ome Sebreiber is to the effect that 
he was @ whtedne te the ancident, He saye thet a Ferd delivery 
ear, Owned by the Sixie Highway Yarket “war rurmning toon Western 
avenue rhere same interseete High strect and while amid Ford 


delivery <sr wes running on the right side of the street a 
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ahe 
certain street car traveling in the opvoeite direction 
etopred at High etreet ir Blue Island. At the @aid tine 
ané place the Ferd delivery cer wan running at a nodernte 
rate of epeed when a certain women (the pimintiff) * * * 
game from behind said etreet car ami stepred is trent of 


the Ford delivery car end was struck by the saiec automsbii«,* 


The affidavit of one Uhiman reeites thet while 
exgleyed on July @, 1919, by the Dixie Highway Market as a 
driver and driving a Yord delivery car,owned by the bixie 
Rightway Market, at the intersection of ¥eotern avenue and 
High etreet on the right side of the street “he met a certain 
street cor treveling in the opsosite direction at abeut the 
time the exid etreet car stecoed at High etreet in Mive 
isieand.* He further deposes thet he wae driving sat a moder. 
ete rate of speed when the pleintiff ®"eame fron behind seid 
street cer and witheut notice te thie «ffidnt eteored in 
front ef the automobile being driven by thir effiant ond 
befere thie affient had tine to bring his sforeraid sutome bile 
t 6& step the caforupaid Kre, Kenyon was etruck by the sferee 
suid automabile, * 


An analyeie of the three affidavite show thet Davies, 
Schreiber cod Jolwan all said thai the autemobile was ranniag 
On the right side of the etreet; thet the cur stopyed at High 
atreet; thet ig at the intersections that the plaintiff came 
from behind the street ear and that she stepped in frent ef 
the autonebiie whieh then eellided with her, Sehreiber and 
Whlewn deposes further that the autemebile wae running at & 
mormal speed and that it was owmed by the defendant, Uhlmann 
deposes further that the antemobile met the strect ear et about 
the time the latter stepped at hen street, 
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The first declaration aontaine five counts. The first 
alleges that the plaintiff went behind the street gar which had 
stopped und was exercising ordinary care end caution for her 
safety bat that the automobile wae negligently operated, ete, 
the secand chargen ‘ violutiog of the erdinance ag to epeed. 

The third chargea willful and wanton negligence. Tne fourth, 
violation of the statute requiring good and sufficient braker, 
Yae fifth, violation of the etetute that moter Vehicles shell 
be provided with suitable bella, horns er other signaling dee 


vices, 


Gensidering the rarious cause of action wet forth 
in the declaration it becomes quite ebvieur thatthe facte set 
ferth in the affidavits not gonstitute a meritorious dee 
fense. For example, it may webl be that Uplman wae driving 
the ford truckat » sederate speed and an the right side of 
the street, an4 whem the atrect car wan etanding still, 
and that the pisintiff ceme from behind the street ¢car,end, 
yet, if the driver was not paying attention, wae carélese, 
@as looking away, he would be negligent and the pieintifrf 
would be entitled to reeever, The affidavits did not undere 
take in any way to defend sasinest the allegstions in the seeond, 


feurth and fifth eseunte, 


fhe courts are always loath te refuse to vacate a 
judgment which has been entered upon the default and absence 
ef the defendant. There sre many enres in the books illustrate 
ing the general attitude of the courts on thei subject. im limine, 
it is wholly within the diseretion ef the trienl judge, and unless 
in a geurt of review from m examination ef the recerd it well 


apyeare that that diseretion hag been ehused, his judgment should 
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etand. Im the inetemt cose we ave of the opinion, Srem # caree 
ful analysis of the affidevite, and giving their contents an ine 
dulgent interpretation, that quite ebvicunly thay did ne t eh) ege 


and eet forth « mevitericus defense, 


It is eontende that the affidevite set up noneownare 
ship of the truck age a deferse., But an the declaration ip net 
beaged on ownership, but sllieges possercion end operation by a 


vervant of the defendants, thet contention is unmtenahie, 


it is alee eentended that the default wea irregular, 
but, at the trial, ond in suppert of the motion to vacate, that 


matter was not urged, anc © tannot now be gonsidered here. 
Under the sireumstances the judgment will be affirmed. 


AFPIARSD. 


THOMSON, F.J, AND O'SONNOR, J, coxcun, 
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the court. 


the plaintiff wreagst auit an veveaber 6, 1919, fer 
$695.35 for nine bage of frime Casein. Tne defondant filed 
an affidavit of merite, end a aeteoff for O170.4e. There wee 
a trinl by jury eith «a verdiet and judgment in fever of the 


defendant in the cum of $114,799, and this appeal is therefrom. 


The defendant filed an uf fidavit of morite and, alee, 


a tials of seteoff, 


It is eentended by the defendant that he purchsered 
wine bags at 24¢ » pound instend of 30¢ and that they weighed 
16SC pounds and net 1984 pounds, dnd that lie pounde wher dee 
liverec were mouldy and unfit for use. it le further the cone 
tention of the defendant that he wae requested by the plaintiff? 
te file a olaim ageinest the railroad eompany whieh transported 
the merchandise from Rew York te Chicam, and tinat the olaine 
tiff promised that he would sew that the defondent was reimburse 
ed fer the differanes in the amount end for the leas suffered 
On the 152 pounds; inet se ea result of thet request and premise 


on the part of the siaintifi the defendant on Mareh 6, 1917, 
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paid the plaintiff the sum of $600,06; that that amount ie in 
excess of the value of the merchandise which he, the defendant, 
received, ond the plaintiff hee failed to reimburree him for 


the lees, 


It ia contended by the defendant, aleo, by way of « 
eeteoff that the slaintiff only shipped him 1660 pounds; that 
133 pounde of the merchandise was worthless; thet he paid $7.00 
freight charges and thst the damages t hin are §170.4% fer 
which he asks judgment. 


the evidence «chews, end it is mot disputed, that about 
January @, 1917, the gpleintiff seld to the defendant nine bage 
ef cagein, and thet certain bage of casein, on Janumry 16, 1917, 
were delivered to the dufendant. There are seversi aniters about 
the eale and delivery that are in dispute and upen which evidence 
wae introdueed. The slaintiff clsime the sale wae made at 36¢ 
& pound, and the defendant says, at 24¢ = sound. re plaintiff 
Claims the smount was 19984$ pounds; the defendsnt eleime the 
@rees weicht wae 1656 pounds and that 134 sounds were unfit. 
The plaintiff eleime that it wne shipped by the G.L. & HW. Awile 
read, at New York City, te the defendant, at Sis risk, snd the 
deferment claius that, though eent from New York City te Chieage, 


it was mot at bis riek. 


The verdict of the jury, ov which judgeent for $114, 70 
in favor of the defendant was entered, was evidently made up 
of the following amounts; 3344 pounds at 30¢ per pound, making 
$100.35; $1.15 for freight shargese on amount lest, and $13.80 
for damages, being at the rate of 10” ver pound for 1528 pounds, 


fae the verdict ef the jury againet the menifest weight 


of the evidence? According to certain letters, ehich are une 


























ew 


wi wk depose gad? oasid 700.0089 Yo aw ene ventade ads hag 
~texkeo teh att ,oed oo kas agen eRe seit 7 ewlor ae re vonmes : 
4O% mid eatufitet oF bediat eat Peat td ‘bm he vtogen ‘ 


S te Yaw Ws Onda .titehne toh one oe babowdaow af iY 
sat sebevee C801 mid beagita “ote Wraraiatts. wed dant Vector 
OG ats piag asl ied peesidiren eew saltund oven Per ‘te aban oes 
bade ewe ets mii of aogawnd ons gede brie nowtesdts on ' é ; 
Se Bete rane whee as vs a 


suede “ged? pbedeeees You 22 92 Bin laws cbsiditien: wae 
| aeat exin dovhustsh ods of Siton wehenialg edd Trek. re a ta 
a «Al Kyser na sBissae Ye aged the wes dota be “aittonae 3 
“ ieoia eM ten Leteyen aaa nah Fahne fom etl 62 hewevatan oo ; 
o someive deine nog bos edageth mk ome dane yrevhive | ose hen st 
(RAE Fs whew aw ofan odd amie tn Thtalete ont sbeouhortat ae 
: Pebiwtaty ect . soem a abe $a. tes temrre ton, ed bas en 
2nd sidiuts dachaw tub wd pabmneg ganet ees puvera. ose vemtaks 
| (#3 2a oxew ebaweg SAE Sadt bi whaniog: ‘O86L ear sindew neem 
; © : ofiel i. S id active beaghte eae ede aebete: Videnake on? 
ei Bake aks 4m gtnebioNes ot ot , td tnek awit on bao 
Ti ane at gh iG sok walt, RL Seas Asuoste tan watote tuatacy Xo 
pea aad oa 5 do ‘ane a 


‘ ak Ss, 








OF obi 10% datotied, ‘Hokie ‘ch er eae %e sure oe 
. oH ebae qliwehivs dow ,hotodme ane daabnaton: ete Xe tovet ak 
& “yates Dog TE NOL fH abmaag HOLE yada QawolseT 969 TO 
: Ba bore ataes J amp one HO Ne ptasto’ Hotere 0h BS088 4880058 
a _sebiawos ant net hake 208 ' Yor Ye aon vite te aie — 








ake 


disputed, which ware offered in evidence, taken by themnelven, 
it would seem that the defeniant wna liable te the plaintiff 
for the full amount and that the defendent wae of the opinion 
that his claim for both shortage ond dinusges wan sgainet the 


railroad. 


The defendant undertakes, by his own testimony, however, 
to explaim the letters on ihe ground that he had first made an 
wereament with the claintiff, after he had rereived the earein, 
which agreement was that, if he, the defendant, would send a 
shegk for $500.00, the plaintiff would cee thet the ¢efondant's 
Gleim wae oehleeted from the railresd company. The defondant 
himeelf testified that the pleintiff requerted hin to write e- 
letter to the railroad company and put in = cisim for damages, 
gtating the condition of the shipment and, further, saye thet 
he told the plaintiff that he did net think it wae ike raile 
road's fault that the goods arrived im the sendition they were 
in. On Maroh 6, 1917, the defendant wrote » letter te the 
Plaintiff enelozing a cheok for $500.00 and stating, “As per 
our agreement today, we herewith enclewe shack far 9500.00 and 
will be glad to pay you $95.35 just as soon me tie eloim iv 
settled.* “e would appreciate anything you cen da te hasten 
B seltiavent of this,.* Gn the seme inte, Merch 6, 1917, the 
defeniant wrote to one Bontiok, Agent of the S.¥.0. 4 St. Ll. Ry. 
co, he followe; 

*We herewith sake claim fer $114.70 severing less, 
damage end freight chargee om shipment of Snsein (milk 
surd); freight bill dated 1/ 

The smount shipped wae 198441bs, Then shipment 
wae reesived the bags were torn full ef holes ond scone 
tained only 1656 lbs, or s lows ef 3344 lbs, ¥e paid 
SO@ per pound for thin F,0,.8, New Yerke “ty. This would 
be $100.35 for lems, $1.15 for freiynt charges on amount 
leet and we claim $13.80 for dawager to 133 pounde. 


Three bage were lnid in something wet and gree 
ri Me 
Youre representative came out here apd Est sumphen af 
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this green material, He told ue te try and dine 
pose of thie before putting in a ciais, Ge have 
tried ous best to do so but have not veen muncegne 
ful. We are waking claim fur 10? per pound on this 
damaged lot, hoping thet we aay dinpone of Lt sone 
time at BO¢ per pound. 

As you know exactly how thir shipment was ree 
eeived, we trust thet you will give thie elaim your 
imuediate attention for whieh we thank you in ad- 
vanes, * 

On Wovenber gO, 191%, the dofendant received s Letter 
from one Kearney, Freight “lnim Agent, of the Apeoelated Palle 
roads, in snewer to the defendant's letter of barah 6, 1OL7, 
whieh referred to the defendant'e elaim for $114, 70 which ree 
eited that the shipment was received by the searrier in good 
order and in like sondition wes delivered to the soneignes omd 
requested anewars to certain questions im order Chet the rege 
ponsibility for the shortage tlaimed might be determined. Lome 
fifteen months later, on May 30, 1919, the defendant wrote te 
the plaintiff enclosing a letter whieh he had recelved from 
the Jackeon Expres: Songany., 1, that Letter the defendant rtated 
that the railroad sotipany did net revly te his letters ond he 
would like to have the plaintiff get » etpy of the axpenre bill. 
That letter niso reeites thet the J,ekeon Beprese Sompeny, which 
took the caeein from the railroad sompany im Ghicage to the dee 
fendant's pleee of *usiness, failed te wzke a notation of the 
reeeipt when they received the casein from the raiiresd soupany. 
That letter recites, further, thet the defeniant believer if the 
Plaintiff ean get a cepy of the expenses bill that the def ndant 


will be able te get s eettlevent within o short time, 


tt will thue be enon thet the letters thengelves, withe 
gut any other evidence, prove that the defendant slased the blame 
on the railroad company ané, accordingly, made hie claim fer 


$114.70 for loss end dasager againet ihe railroad company. The 
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defendant, however, by Hiv temtimony explains the letterw in 
question by testifying that be made his alinim against the raile 
road company et the suggestion of the plaintiff, and the quote 
tion arises whether hie explenation is te be Believed in pree 
ference to the eententicon af the plaintiff, that the letters them 
relves are to be consi dered ae proof that the defendant’e oleatim 


was against the reiivend company and not againet the plmintiffr, 


One Morrison, an espleyee eof the olaintiff, teetified 
that he seld the goode in queetion t© tae defendent and saw the 
shipment after ite arrival in Thisage and Red R conversation wi th 
the defendant after they were received ty him. Morrison further 
testified, “He chowed me the goods, Gadd that they wore short 
ef weight. wo of ihe bags were wedand greeny thatie some 
green substance wie om the cuteide of the bags, leoked ae though 
the bage hed been set into something green.*; thet he told the 
defendent to gat an affidavit frou the teameter that delivered 


it and mething else wae anid, 


Sennidering the letter of the defendant deted Mereh 6, 
1917, addressed to the railroad agent, which recites, "8e paid 
SO@? per pound for thie 7.0.8, New Yer’ City"am’ that the teatie 
mony of Morriven anc the defendant himeelf as to whether it wee 
¥,O0,8. New York Gity of ¥.0.B, Chinage ies contradictory, it could 
seem se though the determination of the jury thet the lowes should 
fall upon the plaintiff exe manifestly aghinet the weight of the 
evidence. Gf course, the defeniant somexhet atultifies himeelt 
when he testifies as he does, that when he made the contract 
originally with the plaintiff “the price ware to be ad¢ a pound" 
and then when he writer to the railread agent to rank « the elaim, 
whethey it be coneidcred for Bimself er for the plaintiff, he 
tay that the snount shipped wan 19844 pounde and “We peid S0¢ 
per pound for this °.6.3. Hew York Clty s 
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But, the letter of Hareh 6, 1917, which the plaintiff, 

himself, offered im evidence, seontuing the words, “Ac par our 
agreement today, we herewith enelose check for $500.00 and will 
be glad to pay you the $95.36 just an soon oe the claim is sete 
tle@d. We would appreciate anything you gem de to hasten the 
settlement of this aleim." And there is mm way of acoounting 
foxy the words, “As per our agreement teday” without referring 
te the agrvenent whieh the defendant teetifies he made with the 
plaintiff, Then, too, the testinony of the defendant that such 
an agreement wae mado, ie not really denied by the plaintiff, 
We feel bound, therefore, to conclude, in view af the ten timony 
of the defeniant and the striking cerveboration contained’ in the 
letter of Merch 6, 1917 thet an agreement war eade as ter tified 
to by the defondunt. 


There is a preeedural contention en the past of the 
defendant te the effeet that as the commen Lew reeeord reeitee a 
metion for e new trial and the bill of vxzceptions deur net, the 
euffielency of the evidence in supsert af the verdiet cannet te 
compidered here. it is trud that the Bill of exeeptions ic the 
proper document i contain » aetiion fer a new trind, 0.3.84. i. 
Se. Ve Havelwood, 1094 11k. GO. And, generally, it im the rule 
that the oufiicilensy of the evidence supsorting @ verdict cannet 
ve considared without a motion for « sew trimi, Metropolitan 
Discount Go. v. £itech, 208 121. App. 407. Inaewuch, however, 
ae this is a suit ef the fourth clase in the ‘ynieipal Ceurt ane 
the Wuniaipel Geurt Aet ( See.83) dispenses with the taking of 
exeeptions to the vulings and decisions eof the court in such 


aaaee, ond provides thet it shall be the duty of the Appellate 


Gourt *to decide such case upon ite merite ee they may appear 


from tuch statexant or stenegraphie report or report signed by 
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the judge”, we are of the opinion that the recitation of « 
motion for a new triel in the vill of exeeptions, in erder 
that the sufficiency of the evidonae to eupport the verdict 


may be considered, in umnecesaary. 


A® the evidence shewe that the defendant paid $566.09 
@n account, with the underetanding that be wae te pay the bale 
anes of $95.35 when hie, the defenient's,claim wee settled, and 
an the evidence shows that no settlement af the defendent's claim, 
which in the letterto the radlroad compony ir figured at $114.70, 
war ever made, we are of the @xision that the plaintiff is net 
entitled to reeover the balanese ef the purchase price, shat is 
the $95.35. Further, as the defendant by his underetending wi th 
the plaintiff, made the payment of the $95.38 dependent upen « 
eettiement with the railread of hie claim for $114.70, be, mise, 
impliedly, bound Himeelf io forege the $114.70, if ne settlement 
was made. in our judgment, tue tee seounte are so nearly equal, 
that, applying the principle of ge minimis nom curat lex, it is 
but just to leave the parties as they are, that is, to consider 


their respective claime az mutually cancelling each other, 


The judgment, the refers, will be revereed «md each 


party will be sharged with “is own corte. 
REVEREND, 


THOMSON, F.J, Asp O' COMWOR, J. cONOUR, 
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Filed Feb. 16,'23., 


BR, JULTIO“S TAYLOR delivered the opinion of 


the sourt. 


Om Febrasry 7, 19212, the plaintiff, Clare Nolsahon, 
doing business as me. Gimeen, brougnt euit seminet the dee 
fendant, Wa. a. Hofmeuer, and on the same dmy Filed 2 statee 
ment of claim, ihe latter recited that the olaiatiff'a 
Cleim wan “for money due and owing her by the defendant, to- 
wit, the sum of twelve hundred and fifty ($1280.00) dollars, 
for goods, wares ond merchandise rnold and delivered to the 
defendant at hie epecial instance and request*, ete, The 
statement of ciaim further deseribed five woman's gowne range 
ing from $135.06 to $350.00 apiece, making in 211 $1250.00. 
it also alleged that although the defendant was often ree 
quested he bad failed and neglected te pay the said gum or 
any part of it deapite repeated vromigem mo te do. The 
Biatement of claim also centained @ count as folilewae: 
"Plinintiff further slleges that there ie due and owing Ker by 
the defendant the aum of $1250.00 on am nemaunt stated; that 
the said account became stated Kovenber 1, 1940; that the 
aa#id defendant hae repeatedly promised to pay the @enid ace 


eount but bas wholly failed end neglected te do ee.” 
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On February 12, 1941, the defendant filed hie 
appearence end on the Zist of the same month an affidavit 


ef merits, which is ae follows; 


*That the defeniant is ret indebted te the plaine 
tiff for the merchandine, dresran end gowne ellaged 
to have been sold and delivered by the -laintiff to 
the defendant, for tha roangom that the said merchane 
diese, dresres ond gowne were of poor material and not 
meade of the saterial centracted for hy the defendant 
with the plaintiff and that the workmenship thereon 
was of a poor order and the said dresses and <owne 
aid not fit the wife of the defendant and were not 
Suitable for the purpeoeves for which thay were sande 
and were of ne value whatever te ihe defendant and 
hie wife was unable to use the same, and that the 
defencant ie not indebted to the olaintiff in any 
nua whetever,* 


On February 26, 1941, en motion of the plaintiff, 
that affidavit of meriie was by the court stricken from the 
files and the defendant ordered to file an amended affidavit 
of merite in five daye, On ¢areh 3, 1921, the def ondent 
filed an amended affidevit of merits whieh ise as follows: 


*That the dofendeant is net indebted te vlaine 
tiff for the merehnndise, dresses and cowns slleged 
to have been e9ld sand delivered by the plaintiff te 
the defendant in the mmount and in the sum of €1250,.00 
av claimed by plaintiff in her statement of claim, for 
the reason that the said serdhandise, dresser and 
gowns were of poor material and not made of the aatere 
ial contracted for by the defendant with the vlaine 
tiff end thei the workmanship thereon was poorly done 
and the seid drasses and gewne wore misfits and did 
not fit the wife of the defencant and were met suitable 
and preper for the curpese for which they wore made and 
were not of u value to exceed $600.00 and the said 
Gresses and gawns were not of « value in e¢xceeer of 
the maid 600.00; and that the defendant is not ine 
debted to the oleaintiff in any sum whatever in excess 
ef $666.00," 


Ga Mareh 9, 192k, an motion of the plaintiff, it 
Was ordered by the sourt that the amended affidevit of merite 
“be and the saue is hereby etricken from the files", end 
that the defendant file am anended affidavit of merits in 


five days. 
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On Barek 22, 1941, an ordor was entered reciting 
that - af the plaintif! had filed an affidavit showing the 
nature of the wisintiff’s denmmind and the amount slaimed te be 
due and aa the cause wae a suit for the onyment ef money, and 
au the defendant was in default for want of an affidavit of 
merite - judgaent be ontered against the defendant wy default 
and for want of such affidavit of merite, and be sesesced at 
$1250. A motion in arrest of judgment wae wede by the dee 
fendeant and overruled by the court and judgment entered in 
the sum of €1280.00, tecether with corte, in faver of the 
plaintiff, 


Only tne semmon lew record io befere us, no bi1T 


ef exceptions Saving been presented, 


it is sentended for the defendant thai the amended 
affidavit of merits eet ap “two separate and distinct partial 
defenses to plaintiff's etatewent of claim*; that the dresses 
were meade of poor material, ret material contracted fer; that 
the workmanship *a5 poor; that the g sme did not Tit; and that 
thelr value did not exesed $600.00, 


Having only the common law recerd before as, we ere 
net infermed whether the trial judge etrack the amended affie 
Gavit of merits beeause it did net in eny way disclaim an 
-aecount atated or for some other reason. It any be that the 
affidavit wae vood as to #1) beyond 9600.00, af it had, alae, 
given some sufficient anewer to the sllegationr of an account 
stated. in Amerionn Hard Hubber So. ve. Sowe, a80 Iyi. 431, 
the sourt said, "it is the lew, even where formal pleadings 
are required, that s pleading consisting of several parte, counts 


or pleas is goed if any sortion or paregraph thereof sets up 
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*®& legal defense or » legel alaim.*® Herve, the pinintiftf expreapre 
ly sete up that thire in $1266.00 due on mn noeount stated, 
and that the account became stated on jioverber 1, 1926, ond 
that the defendant has repeatedly promised to pay the seaount. 
That chould have been anewered, Yhe dremees may have bean 

of poor material, or poor workmenship, or both, or of material 
not contracte: fer, but if the defendant received them and on 
Hovember 1, 1920, promived to pay for thes, be would be Llisble 
on the new promise, Undar that eoumt the olaintaff wae nuing 
UpOR @ PYamine to pay an abcertained emount. Me wae enti tled 
to combine the two counts, geods sold and delivered, and an 
aceount etated, and an affidavit of merits was net sufficient 


aumlese it answered both, 


Pinding no errer in the reeerd the judgment is 
affirmed, 
AVPIRRND. 


THOMGON, Pot. AMD OT COMNGR, J. COUTUR, 
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Pi Filed Feb. 16,'23, 


MR. JURTIGN VAYLOR delivered the osinien of 


the court. 


The plaintiff, John Harker, having been injured as 
the result of the collSsion between a moter ele, which he 
wae riding, 2nd an automobile driven by the defendant, Louis 
Kevalchick, brought suit fer davages. Thore wae 2 trial by 
jury snd a verdiet finding the defendant not guilty. Judgment 


Was entered upon that verdict and this apveal taken therefrom. 


fhe de¢laration alleges that on July 16, 1919, the 
defendant a0 negligently and careleesly drove his sautemobils 
at the intersection of 48th #sireet and Kebsy street thei it 
sollided with the zotor cyele which the plaintiff was carefully 
riding end seriously injured him. The ad gsummum is $10,000, 


The defendant pleaded the general issue. 


fhe evidence of the plaintiff is substantially to the 
following effect: that on July 16, 1919, at eight o eleek, in 
the evening, he wae driving « motor cycle, with one Franek 
sitting on the rear seat, going south, in between the street ear 
tracks, on Robey etreet; that as he appromched 48th street, which 
runs @ast ond weet, he slowed the machine down slmeet to « ston, 


locked eset and west, saw nothing coming either way, started up, 
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and juet as he did se, saw a: rutomebile coming enwt on the north 
tide of 48th sireet. One of the anewers of the defendont which 
recites same of the moat importent cireumstanees iw se follows: 
"An 1 started, like I wae sayjng, he (the dofeniont) almost come 
to a etop, just like 1. i started up, and as 1 mtarted up his 
machine incrensed speed, The minute 1 seen that i turned the 
mu¢hine to the left, but the minute I turned to the left I ws 
Tan inte in the frent af the waechine.”® He further teatifled that 
the eellision took place between the two car tracke jJuaet north 
of the aenter of the intersection; thet at thetime the eolligion 
occurred the moter syele wae going Tour miler ond the automobile 
about fifteen milce an hourj; that he wan hit by the front of 

the autemebile, became unconseieus ond knew mothing until eftere 
warde he found himeelf in « bed in = heenital, whore he remained 


for 13 days. 


The plaintiff, si the time of the occurrence in quese 
tion was twenty-two years af age, married, a machininte ondeas 
receiving wages of $32,65 per weeds. He Kee @perated - moter 
oy¢le for about two years and owned the one he was riding at the 


time ina question. 


The evidence of Tranek, who wae riding with the plaine 
tiff on the rear seat of ihe «eter oy¢le in question, ie te the 
effeet that, while geing south on Hobey street and asvroaching 
48th street, when witiuin about ten feet of tue latter street, 
he saw an sutoncbile coming eaet on 45th street; that ae the 
automobile wae seen coming the moger syele wae slowed down, bee 
fore it reached the cer treeke; thet the ériver ef the moter 
ayele tried te turn to evolid the sutemobiie but the speed of the 
automobile was inerensed as it, the motereycle,turmed te the 
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left and then a collision ocourred between the front left aide 
of the automobile and the front part of the motoreyele; that 


the gollision took place about the center of the intersection. 


The evidence of the defendant is mubsetentially te the 
following effeot; that on the day in question, coming home from 
work, he was driving » Briscoe automobile, which he ovnec, enst 
on 48th streets that, when approschifg ‘ebey street, he wee goe 
ing at the rate of ten miles an hour; that av he Ogme near that 
street he loeked north and south and as ke got to khe street its. 
elf leoked north again anc saw a weber cycle approaching; that it 
was about fifisen feet away when Ke firet saw itg Aiea exact 
testimony is as foliowe: “I enw # motor cycle approaching ae, 
going to Bht me. I speeded up the motor te get out of the way.” 
He further textified thant the meter aycle etruek the rear of 
his ear; that the entrance into the rear sent eae demaged, the 
door, the fender and the axle were bent, slse the running beerd 
end the tep where they were strueky that the moter ecyele waa 
ageing at the time of the collision shout ferty milee an hour. 

On ¢reseeexmmination he testified thet he was driving esat on 
the south side eof the street about four fest fron the curbs 
that at the time of the cellision he was soing about ten niles 
an hours that he gut vie foot om the saecelerntor when he saw 


the motor eycle was going to hit him. 


There were four other eacurrence witnesses whe testie 
fied. Hroner, en autemobile mechanic, whe wee in an autesobile 
which he was driving and which wee behind the defendant's sutee 
mobile on 48th etrect, tostified thet /the defeniant's sutome bile 
reached Robey street it was slowed up » little. Hye exact tentie 
mony is te the effect that "he wan on the left hand side of the 


street at 48th etrect just then a moter cycle aprresched. Ine 
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stead of making « right turn he made a left turn and crashed 
Tight into the wetor cyele* and threv the man sitting on the 

rear seat of the moter cycle behind the autowoblles that the 
collision occurred near the north crosring; thet is, on the 
north side of the dgtersection, sbout & feet from the north 

line of the intersection of the etrectea, sbout in the center 

of the car tracke; thet the front part ef eagh machine eollided, 
Be further said that he unde an inspection ef the sutomeblie and 
found the left front fonder was sunshed in and the rear door on 
the left side also smashed in; that at the time of the collision 
the motor ecyele was going 3 miles sn hour and the suteuebile 

20 miles on Hourg that the nan in the automobile war going enat 
en the left hand side of the etrest. Hie testimeny is as fele 
lows; “When the soter cycle wee hit, thet is, when he made the 
Left turn, the mar driving the extomebile, he sales made a left 
turn end the foree hit this here machine, cpun the sachine around 
and the soterscyels hit it in the rear, made « complete turn face 


ing the “achine weet, meaning the sutomebile, thet in the turn, 


\the motoreycle struck the left rear doors that at the time of 


the esliigion he was about 75 fest behind the aan driving the 


automobile. 


Haviiecek, dvpartnent manager of the Depositer's otate 
Bank, says thet his attention was eattract«d te the motor cyele 
geeing seuth by the noises; that it wae going between thirty and 
thirtyefive miles an hour, end that tel” wai dahen ecourred a 


second or two after he sqw it goimg at that speed. 


Ulriche, whe wee sitting in front of 4739 Hebey 
street, where he lived, tentified that the coter eysle wes 
Griven up snd down between 47th ond 48th street on Bebey atrect 


fros 36 to 40 miles and hour. He intimetes that they were shove 
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ing how fast they eould ,o. Wo also intimates thet when the 
motoreyole made the trip just pricy to the gohiisiom At did 


net stop north of 48th etreot, 


The evidence of Wejineki isn that be was tn front of 
4758 Sobey atrevt, where he Lived; thst he sow the motor eycle 
wae goming fast and saw if strike the autenobile and turm it 


round, 


ire. Stober teetified that the setor eyele ran inte 


the automobile and turned it reurnd no that it faced weet. 


The witness, joe Kalla, wae vee on the front porch of 
49782 Seuth Rahey etrest, where he Lived, testified thet the 
mstoreyele 166 feet befara 11 reached €5th etrest, woe going 
from 52 te 55 miles an heux; thet the sutemobile wee going slowe 


@r; that the setor eycie Hit the sautemebile near the rear door. 


The witness Kelafut, who lived at 4956 Hobeg sireut, 
whe was standing on the nerthrest corner of Hebex and 43th 
streets, testified thet ike etor egele ves coming very fast 
GB the right hand side af ebay street; that the sutowmebile 


Wan going pretty stiow. 


The evidenes, of sourss, is irreconcilable. If tie 
jury bad believed Hroner and the olminiiff and Yrenek, a vere 
@ict for the plaintiff might have seemed » reasonable ere, The 
plaintiff's tonmtimony, if helieved, shows care. Then, too, 
if the jury believed Hroner, that tne dafendant made e heft 
turn, insteed of a right turm, ond vas going ter ailer em hour 
and the cetereycle eigut, 1t might be fjuetified ix finding the 
defendent guilty of negligence, The testineay of Ulrichks wx 
denied by both the viaintiff’ asd Yramek. Hronerte testimony, 


considering bis position, that it wse metaraliy inswabent upon 
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him, driving an sutomoebile just back of the dufandeant, to be 
serve the direetions and antions of those in front of him on 

the eame street, is quite strong, But there is the contradicte 
ing evidence of the defendent, Fella, Havlieek, Wlrichs, Knalae 
fut and Wojinski. Ulrichs saye the wotoreyele had boon driven 
up and dewn Robey street north of 48th atreet at 34 to 40 miles 
an hour, that they were showing how fant they could ge and thet 
finally, going south, they did mot step at the intersection, 
Wejinski says the motorcycle wae coming faet. Navlicek says 

SO to 35 milee an hour. Kolin asys it wes going from 66 te 55 
miles en hour befere 1t reached 48th street. Keleafuat smye that 
it wae coming very fost and that the autemebile was going pretty 
slow, And even the evidenss of the giaintiff, bimveif, surgceste 
that both drivers knew of the prameneé of the other, wend that the 
defendant almost came to a atop ae the plaintiff entered the 


intersection. 


The situation may have been ene akin to that in Campbell 

v. Chicago City By.fo., 21d ili. Appe 344, where it war a quese 
tion ef which driver should give way. Taking an impertial view 

of what the resord here presents, and, at the enne time beare 

ing in wind the great advantage, we are bound to enscume the jury 
had in seeing and hearing 211 the witnesses, end reslizing, ae 

we must, that the jueties of the emee hangs almost entirely on 

the determined eredibility of the witnesses, we do not feel that 
it would be reesonable for us to hold that the verdict for the 


defendant wee agsinst the manifent weight of the evidence. 


it is contend«d that error wee committed in giving 
thirtyeone instructions, that they confueed the jury te the ine 


jury of the plaintiff's cause. No specified errors in the ine 


structions are peinted out. Basar & Jehneon v. Spurling, 184 ili. 
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Ill. App. 367; Sather Hlectric Jo. v. Mathews, 47 111. App. 557; 
Razor v. Razor, 59 Iii. Api. 527, We have read the instructions, 
and, although there is seme duplication, end taken ae a whole 
they are unnecessarily voluminous, we do not feel justified in 
holding that the giving of then, considered just ae - matter of 


quantity, constituted such error ae justifies a reversal. 


The judgment therefore will b affirmed, 


ARFIHECB, 


. THOMSON, Ped. AND O'CONNOR, J, GONCUR, 
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BR. J, Lanna, 
Complainant end App 
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R, PRESIDING JUSTICE MeSURELY 
DELIVERED THR OPINION OF THE courT. 


Complainant seeks to establish the right to redeem, 
as stated in Lennartg v. Beddig, Si4 Ill. 434. 

in the foreclosure suit of Bisoge Nindwen v. Charles 
B. Off et al., a decree was entered December 12, 1918, finding due 
to complainant $15,956.24 aud solicitor's fees and costes, Within 
the period of redexaption John Tf. Soddle, holder of a Judgment 
against Off, deposited the full amount necessary and raceived a 
retemption certificate. Subsequently Lenmart«, whe bad sequired 
title to the premiaee, attempted to redeem but was wasuceessful. 
April 21, 1920, the master sold the premises at puvlie sale pureuant 
te the deeree, and Soddle belug the highest bidder for aash the 
property was sold to him and the master's deed issued and reeerded. 
Subsequently Soddie executed a deed conveying the premises to 
Thomae U. Hindman. Sy the present bill eomplainsnt Lennart, seeks 
te have the alleged redemption by Boddle and the deed of the master 
issued thereunder declared muli and vold amd all rights of the dae 
fendantes in the premises tertsivated; also aske the court to find 
that commisinant tandered to the master the amount due and is 


entitied te redeem upon paysent to Bincoe Hindman of the proper 
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amount found due upon an accounting. A decree was entered finding 
the facts substantially as alleged in the bili ond that Lennarts 
had the right to redeem. Thomas Hindman seeks by this appeal te 
have the deeree reversed, and we are of the opinion the record 
requires that this be dona. 

The orlginal foreclosure proceeding in Hindman v. 
Off was under the statute in foree July 1, 1917, which provided 
that the sale shall be after the ezpiration of fifteen months from 
the date of the first certificate of indebtedness, (Lllinesis Laws 
1917, Callaghan, pages 1193 to 1198). ‘The deerse provided with 
reference to the rents accruing in the hands of the receiver that 
"after confirmation of master’s repert of sale, in ease any defi 
cieney is shown in the ameunt due compisinant, he shall be entitled 
to a deficianey deeree against Off, and an exeoution shall issue 
thereon as on other judjments, and such defiotency deoree shall be 
a lien upon the rents, issues and profits arising out of said 
premises, ecoblected by the receiver theretofore apsointed herein.” 
The deeree also provided that the master in chancery sheuwld forth- 
with issue @ certifiente of indebtedness to Biegeos Hindman which, 
if not paid within fifteen months, the master sheuld thereupon sell 
said premises at public sale te satisfy the said sertificate of in- 
debtedneas or the last recorded certificate of redemtion. 

September 16, 1917, a receiver of the premises was 
appeinted who comtinued in pessession, eollecting rents until 
Mareh 25, 1920. November 26, 1919, without notice to Off and 
without his consent, an order was entered directing the receiver 
to pay to Biscoe Hindman $4644.20 om account of the indebtedness 
dus to him. Subsequently Off moved the court te set aside this 
order en the ground that he was the owner of the equity redesption 


during most of the time the receiver had accumulated this money 
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from rents and asked that Biseoe Hindman be ordered to pay this sum 
back to the receiver, to be held until the property hed been sold, 
and that if there then should be no deficiency the larger part of 
said swe should be ordered paid to Of7, This motion wae continued 
and, so far ae the record shows, was never acted upon and is still 
pending. 

The order direeting the receiver to pay this aum te 
Biscee Hindman was void ag not within the power of the court to an» 
ter. The deeree definitely contemlated that the receiver sheuld 
held all the rente and profite from the premises until the con- 
firmation ef the master's revert of gale; that if then there should 
be a deficiency decree it should be a liem upon such rents im the 
receiver's hands, but if there wae mo deficiency the accumulated 
rents should be tured over to the owner or the owners of the 
equity redemption ag their interest might appear. The sale tock 
place April 21, 190, for sufficient te pay the mortgage indebted- 
ness in full. There was no deficiency, but there was a slight 
surplus. Under euch circumstances the debt due Bisese Hindman 
wae satiefied in full aid he is not entitied to an additional 
payment from the rents collected during the geriod ot vekupblin. 
All his rights terminated im his deed, and the owner or omers of 
the equity redemption were entitled to all the rent and profits 
accruing during the period ef redemption. Haigh v. GCarroli, 209 
Til. 5876; Lightosap v. Bradley, 186 111, 516; Sheepnt v. Bartholomae, 
217 Til. 105. 

Complainant, Lennarts, in the instant suit attacks the 
redemmtion by John T. eddie as collusive, fraudulent, the result of 
@ conspiracy ani void, and the chancellor so found. Mareh 8, 1920, 


John T. Boddie leaned Charles Bb. orf $1,000, taking his judement 
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note therefor due one day after date. Mareh 10, judgnent by eon- 
fession vas mtered thereon in the Superior court of Cook Coumty 
and the following day an execution given to the sheriff, whe 
levied on the premises in question. Boddie thereupon deposited 
with the sheriff $17,262.02, the amount due under the certificate 
of indebtedness iseued in the foreclosure suit to Biscoe Hindman, 
and the sheriff issued to Boddie a certificate of redemption. ‘The 
statutory peried of redemption expired March 12, 1920, snd the 
master in chancery who issued the first certifieate of indebted- 
neas duly advertised the property for public gale, which took 
place April 21, 1920, when, pursusnt to the netice, Thomas T. 
Boddie beings the highest and best bidder for cash, the vroperty 
Was soli to him for $17,600, eport of sale was duly made by the 
master, and after due notice to all parties in the foreclosure 
sult it was approved by the court April 27, 1920, aud a deed 
issued to Eoddie. Subsequently Sodiile senveyed the premises by 
deed to Thomas 6, Hindman. 

April 18, 1919, Off soonveyed his equity ef redewption 
to Charles 7, Tnapp. This conveyance made me assignment of Off's 
interest in the rents. October 21, 1919, Knapp conveyed the 
equity to 2. J, Lenmartz, the complainant in this auit, and at 
the suse time Anaop made an assignment to Lennarts of all the 
rights of Knapp in and to the rents collected “heretofore and to 
be collected hereafter” upon the discharges of the receiver. Lene 
narts says that Mareh 12, 1990, he attemted te redeen but the 
master refused to iseue a sertifieats of redexmtien to him. 

Tt le urgently argued, with a mass of detail which 
we have noted but which is too complex and extended te reveat in 
this epinion, that Biseee Hindman, Thomas Hindman and Jenn 1. 
Beddie wrongfully caused a collusive judgment to be obtained 
against Off for the purpese of preventing Lennarts from redeening 


the premises, There may be some grownd for suspecting collusion 
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from the fact that Biscoe and Thomes Hindman are brothers and 
that Bodiie in lending $1,000 to Off was acting for Thomas 
Hindman, whe sleo furnished to Boddie the monay with which the 
redemption was made, While Biseoe Hindwan was in California at 
the time of these transactions, lt appears he leaned the neces~ 
wary funds to his brother Thomas, although there is evidence that 
Biscoe Nindman had ne wish to obtain the property and was inter~ 
seted only in recevering the amoumt due him. While these cire 
cuustances, and ¢therg which we have considered, gave seme ground 
for avpunmt agaimet the good faith of the redemption by Roddie, 
yet the salient deterwining fact resaina, nauely, that Off 44d 
receive $1,000 from Boddic and gave Boddie his note for the game; 
that the note matared and judgamt was confessed according to its 
terms. 

That the parties engaged in this transaction purposely, 
pursuant te o ptam and with the expeetatien of profit, does not 
make the transaction fraudulent. Businesa deals usvally contain 
these elements and properly se. 6 camnet agree with the conelu» 
sion of the chancellor that there was any taint in this transace 
tion *hieh renders it invalid. 

It has been repeatedly held that a redemption by a 
Judgment ereditor ef the owner of the equity redemption is valid. 
Sehreeder v. Bayer, 140 111. 135; Davenport v. Karnes et al., 70 
Til. 485; Garden City Sabd Co. v. Christiey, 289 111. 617; Kerr 
ve Hiller, 260 111. $16; Straves v. Tusckhor, 200 Ill, 75. 

The redenption sroceeded in atrict compliance with 
section 20 of the Statute on Judoments and Decrees as it then was. 
Callaghan's 1917 Lew Statutes, page 1195. 

As the Judgment was based upon a real indebtedness 
the judgment erediter is entitled to redeem, and if he does a0 in 


the manner prescribed by the etatute such redemption is good. 
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These salient facts appear from the record, and we are of the 
opinien that the redexption by Boddie waa pursuant te law and 
valida. 

Complainant, Lennarts, introduced testimony to sup- 
pert his claim that Hareh 12, 1926, which was the last day of the 
period of redemption, he appeared before the magter and tendered 
the amount due for the purpose of redeeming the premises. The 
master, a disinterceted party, testified that ne tender was made; 
that Lernarta and bis twe friends who called upon him merely ine 
quired as to what it would erst to make the redemption and were 
told that a cermutation wreuld have to be wade before this esuld 
be onewered. The master alive informed then thet 2 redemption 
had already been made through the sheriff. Lenmnarte and hie witnesses 
ao not aay that any tender of the full amewnt of the indestedness 
Was made, but claim te have offered at wost 312,800, which they 
say added to the aagunt of $4644.20 paid te Biseoe Sindwan by the 
receiver under the order of the ccurt on Bevember 76, 1919, makes 
the full smownt necessary to redeem. “a have held that the court 
had no power to enter such an order and it was veid. It neeessarily 
follews that Lennarts could not receive the benefit of this payment 
to pieee out the shortage in hie alleged tender. 

Tt ia further suggested with partinescy that the ale 
leged tender to the master of a less smount than his reverd showed 
te be due is mot a autficlant tender; for such officer must have 
suffielent opportunity te examine and detersine wheat ie tendered 
end what is the actual ancunt due. 

The prior redemption of Eoddie was a bar te this ale 
leged attempt by Lennartz te redoam, Under the statute then ex. 
isting, section 18, the owner of the equity of redemption hed 


twelve months from the date of the certificate of indebtedness te 
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redeem, or fifteen months if there eisuld be no redewption by a 
jJudament crediter; and ty section 20 1% was previded that after 
the expiration of the twelve moaths and within the fifteen months 
a judgment ereiitor may redeem. As we have suid, Lennarts'» ate 
tempt wae upon the last day of the fiftean months, and as there 
had already been a valid redenption by Boddie, his attempt te 
redeqm was wmevailing. 

Many points have been presented which we have not 
commented upon in this opinion, and alse eroes errors which it is 
not necessary to discuss. The salient point in the controversy 
is the bena fides of the indebtedness of Off to Beddie for whieh 
Judgment was entered. Ag we view the record thie was establiahed 
and the validity of the redemption by Hoddie follows. The com- 
plainsnt hes net proved his allegations, and the deereea is reveraed 
and the cause remanded with directions te dismiss complainant's 
amended and sugolemental bill for want of equity. 

REVERSSD ANG REMANDED WITH DIRECTIONS. 


Dever and Matchett, J3., concur. 
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MR, PASSIDING JUSTICE MesURHLY 
DELIVERED YEE OPISION G¥ THK COURT, 


Defendant was charged with the crime of pandering in 
that on Jamary 14, 1942, he wilarfully received $99 from Hernica 
Thomas, aliaa ose, part of her earnings from the pragtice by her 
of prostitution. Uven trial by the court he was feund enilty and 
sentenced. The abstract does not show the mmighment invomed, 

It is first arguad for reversal that the court com- 
mitted error in adwitting incompetent evidence, but in what pare 
ticulars is not specified in the argument. The alleged errors 
referred to are mot sufficient to osune a reversal, ac the case 
was tried by the Judge, whe, presumably, would not be influenced 
by ingompetent evidences, if any. fa held, however, that ii was 
competent to receive avidence as to the charsetor of the previses 
where the occurrence in question took place, 

the evideree shews that the prewlaes at 216 South 
Haleted street, in Chicago, consist of a bareroom in front and 
immediately back of it ie a buildins Known as 210 Seuyth Raleted 
street. Ho, 216 is comiected through the rear door and a gaugway 
or covered shed with No. 910, which, as the evidence shors, was 
a house of proatitution. 

The defendant ¢laims that he ws2 empleyed as a bar 
tender in the saicen and hed mo sommnertion with snything going en 


in the building in the rear, Nowever, it is sufficiently preven 
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that the prostitutes oecupying io, 210 would give their earnings 
te John Young, whe had eharge of this building and who tastifiea 
that he gave the money to defendant pursuant to instrvetions he 
received when he was employed for thie work. Young particularly 
testified that he did this in the case of the meney reeeived from 
Bernice Thomas, and it is wreven beyond any doubt that the money 
she gave Young, which he in tum gave to defendant, was from her 
earnings as a prostitute. 

The record amply supvertes the charge and no euffiatent 
reason has been presentad to find te the gontrary, The fJudement 
is therefore affirmed. 

AFFIRMED, 


Dever and Matchett, JJ., concur. 
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Appellee, 
\ . APPSAL FROM MUNICIPAL COURT 
VRe % g 
4 OF chicago. 
EASTMAN A, BURROWS, 
Appellant. 
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WR. PRESIDING JUSTIOR MeSuRELY 
DELIVERED THY GPINION oF THE couRT. 


e 


By thio appeal defendant seeks the reversal of a 
judgment against him for $1276.33 entered in a suit upon a promis- 
sory note made by defendant to the order of plaintiff. Defendant 
filed an amended affidavit of merits, which, on motion, was stricken 
from the files and judsment was entered againet him by defaeli for 
want of an affidavit of merits. 

June 23, 1922, om motion we struck the bill of excep- 
tiona from the record, ac there is before us only the statutory « 
lew record. It is well settled that motions and orders striking 
Pleas from the files should be preserved by bill of exceptions 
and cannot be part of the record otherwise. Mann v. Brown, 263 
Ill. 394; Harmen v. Callahan, 286 I11. 89. 

As the alleged error of the trial court is net 
properly preserved for review we sust affirm the judgement. 

Gaynor v. Hibernia: Savings Bank, 166 I11. 577; Jones v. Roberts, 
188 Ill. App. 6. 


The judgment is affirmed, 
AFPIRMED, 


Dever and Matehett, JJ., concur. 
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M. C, FINLAYSON aria ALBERT ANIS, 
Lately Copartners Trading as 
FINLAYSON COMPANY, | 


‘ Appelleas 
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\ 
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APPZAL FROM MUNICIPAL COURT 
\ OF CHICAGO, 
HARRY W, OVERMAB, 
i o> cS» yy A 
WR, PRESIDING JUSTICE Mes UARLY 


DELIVERED THS OPTHION OF THE COURT. 


Sy this appasl defendant eeeiis the reversal ef a judge 
ment against him of $1553.94. 


Couneel in their briefs have improperly given the 
titie of this case by transposing the cesition ef plaintiffs and 
defendant respestively. 


The tivial court struck defendant's affidavit of merits 


and plea of seteoff and antored judgment by default against de« 
fendant for want of an affidavit of merits. 


There is no bill of exceptions in the reaerd before us. 


It is well settled that motions wd orders striking pleas 


from the files should be preserved by bill of exceptions and cannet be 
made part of the record otherwise, 


Harson v. Callahan, 286 111, 59. 


Kann v. Brow, 263 111, 394; 


Ag the alleged error ef the trial court is not proverly 
preserved for review, we must affirm the Judament. 


am 


Gaynor v. Hibernia 


Savings Bank, 166 I11. 577; Jonea v. Rebertgs, 139 I11. App. 609. 
Dever and Matchett, JJ., concur. 


APY RMBD, 
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JOHN WIESSCHOVSRI, Administrator ) 
of the tstate of Veronica Sfankiewiaz, 
Deceased, i 
APPSAL FROM SUPZRIOR 
) COURT OF COOK couNTY, 
Appellant. ; a aes 
nae a AN ¢€ i 
BR, PRESIDING JUSTICH MeSURELY 
DELIVEASD YAS OF LRTOW OF THE COURT. 


At about eleven o'clock on the evening of April 22, 
1919, while urs. Veronica Stankiewiez was crossing Milwaukee ave} 
nue, Chicage, she was struck and killed by defendant's automobile 
which he was driving. The administrator of her estate brought 
suit fer damages and upon trial had a verdict and judement against 
defendant for 34,000, from which he appeals, 

Milwaukee avenue rungs frem seutheasi te northwest, 
where it intersects with Kobey street, which rus nerth and south, 
and alse interescts at this voint with North avenue, whieh mms 
east and west. The northwest bound Milwaukee avenus street cars 
run on the easterly track end the goutheasterly cara on the 
westerly tracks. Deeedent at the time of the accident was thirty- 
six years of age and was emmloyed for some three years before as 
serub woman in an cffice bulliding down town. On thia evening 
ahe, with other women employed at the same place, after they 
finished work, left down town for home en a northbound Milvaukee 
avenue street car. On arriving at Robey street the car stopped 
at the usual place to permit passengers to alight, and a number 


ef persons, including the decedent, alighted from the rear of 
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the street eay and started westerly across Wilwaukee avenue 
going towards’ Robcy street. Defendant, driving hie automobile 
southward on Milwaukee avenue, struck decedemt, inflicting the 
injuries from which she died. 

The questions of negligence are the only ones 
argued, There is controversy so to whether decedent was crosne 
ing at the Rebey etrest crossing or fifty fee! south of it. 
Because of the diagonal intersections of the streets at this 
point it ie evidently difficult te place the oreasing saceue 
rately. It ie a renagenable conclusion that decedent was eross- 
ing Milwaukee avenue along the line where pedestrians navally 
eress in going towards Robey. An eyewitness of the ocaurrance, 
who did business om this street and wes acquainted with the 
neighborhood, testified that the decedent was at the place 
"where the people cross the street #** that is a walk over serom 
the street used by the people commonly; I heve been using it 
myself for a geod many years." This was evidently a fair 
minded and distintercsted witness, 

The Jury eroperly could believe that when ahe 
started to eroes Hilwaukee avenue decedent was with « mumber of 
pesple, at Least ten of them walking ahead of her and others 
Walking behind her, and that they were walking on the cuetomary 
crossing; that decadent locked towards the northwest on Hilwauke 
avenue before she started oat from behind the street car; that 
defendant was driving his car scuthward at the rate of absut 
twentyefive miles an hour. Witnesses say they heard no horn. 
The lights ef the automobile are described as “two small lights.* 
Some say they noticed no headlights, The automobile evidently 
came upon the group, going fast, without warning, and suddenly, 


for several of the persons who were crossing testified that it 
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was necessary for them to jump quickly out of its pathway. 

fhe questions of scentributory negligence af the 
decedent and the negligence of the deferdont were properly left 
to the jury, om¢ we cannot say that the evidence dees not justify 
the conclusion that the accident wae ¢auged by the negligence of 
the defendant while decedent ras in the exercise of ordinary care 
for her own safety. 

A nusiber of enses involving secidents somewhat similar 
to this have been cited, but, ae we have said eleewhore, accidents 
ef this kind, while similar in geneval reepscia, differ in some 
vital particulars, co that the deelsion in one ease camnet be 
eonsidere? o8 apelying te all such cases, 

The judgment is affirmed. 

APY ITED, 


Dever and Matehett, JJ., coneur. 
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THE CRAYFORD HRPARTHSNT STO 
a Corporation, 
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\ APPUAL FROM MUNICIPAL COURT 


ve. 
\ OF OHI CAGG. 
D. PETERSON WEBER, 

4 ppellant. 


i) 
N 


BR. PRESIDING JUSTICES MeSURBLY 
DELIVERED ThE OPTION OF THE COURT. 


By this appeal defendant seeks the reversal of an ad- 
verse judgment upen a verdict in an aetion of forcible detainer for 
the possession of the store and basement at 4022 Yest Morth avenue, 
Chi cage. 

Defendant vas a tenant sf the premises by lease from 
A. H. Greenberg, the owner, which expired October 31, 1921. The 
Crawford Department Store, plaintiff nerein, was also tenant from 
the same landlord, of the adjoining premises at 4024 Yest Korth 
avenue, ond its lease contained an option for a lease on nwuber 
4022 from November 1, 1919, at 9100 s month, upon the same terme 
as contained in the lease of number 4024, By agreement this option 
was extended to November 1, 1921, provided the tenant, the Crawford 
Department Store, exercised this option by Bay 1, 1921. April 23, 
1921, it duly exercised its option by serving the proper written 
notice, and paid to Greenberg the rental for the premises in 
question for the month of November, 1921. 

Defendant clains that some time in June, 1921, Green- 
berg gave him verbal permission to remain in the oremises, after 


the expiration of his lease on Getober 31, 1921, until May 1, 1922. 





Greenberg denies he made such a verbal extension. The testimony, 
hewever, of defendant tends to prove Ro more than this « that when 
he apoke to Mr. Greenberg concerning permission to remain on the 
premises after his lease expired, Greenberg vaid he wight remain 
provided he could "fix it up with the Crarford Department Store.”® 
This amounts to me more than referring defendant to tha new lessee 
ef the premises, 

In any event, when plaintiff exercised its eptien 
with Greenberg it became his lessee and entitled to possession 
and Greenberg had no right of possession which he could grant te 
defendant. The only party entitled to posseasion wae the plaine 
tiff, The Crawford Department Store, and the judgment was richt 
and ie affirmed. 

AFFT RED, 


Dever and Matchett, JJ., eonsur. 
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APPEAL VROM MUNICIPAL 
vs. & 
RUGENY BRASLAYSEY et 31., 4 
Gn Appeal of THN RUSSIAN 
BUREAU, 2 Corvoration 


) 
COURT OF CHICAGH. 
Appellan 


ou 


BR, PRESIDING JUSTIGN MevURILY 


DELIVERED TS OPINION OF MR CouaT, 


By this appeal Gugene Sraslawaky and the Snesian 
American Bureau, a corporation, seek the reversal of a judgement 
againet thea for 990.43. 

it is first suid that the vourt found sgoinst the 
Ruscian Americon Sureau only, but the clerk erroncously entered 
the Judgment against the defendants Draslawaky and the Bussian 
Americsn Bureau. The record does net justify this assertion. 
It there soresrs that the court found against both defendants 
and the proper fudgnent was entered, puBsuant to the finding. 
We cannot inspest the b111 of exeentions as to the form of the 
finding, for this bas wo proper place exeent in the law reeord. 
Curran v. Foley, 67 111. App. 543. 

Argument ia made touching the evidence, but we are 
of the opinion thet this appeal must be diemissed fer the reason 

apparently 

that the Judgrsat was against two defendants, but/only one prayed 
and was granted an appeal - whieh ome dees not appear from the 
record, ‘The appeal vend filed recites a judgment against only 
one defendant. 

The judgment against twe defendants was joint and 


mo several appeal was prayed fer or allowed. Haowzond v. The 
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People, 164 T11. 455. 
The appeal will therefore be diewissed. 


APPEAL DISMI SEED, 


Dever and Matchett, JJ., coneur, 





AT A TERM OF THE APPELLATE COURT, 
Begun and held at Ottawa, 


on Tuesday, 


NX 


of Illinois: 


the third day of October, 
in the year of our Lord one thousand nine hundred and 
twenty-two, within and for the Second District of the State 
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Present--The Hon. NORMAN L. JONES, Presiding Justice. 
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Bon 


# 
AUGUSTUS A. PARTLOW, Justice. 
é 
Han. THOMAS ie JETT, Justice. 
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JUSTUS L. JOHNSON, Clery. 
a S. AYERS, 
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C. E. Russell, L. B. kussell, 

B. B. Russell, ©. E. Kussell, dr., 
Malcolm Cobb, doing business 
under the firm name of iussell 
Bfothers & Cobb, 


Appellants, 
vs. Appeal from the Circuit 


The Milford Canning Company, 
a corporation, 


Court of Iroquois County. 


ee eee ee 


Appellee. 


Jones, Presiding Justice. 


The appeliants, C. E. Russell, L. B. Russell, 5B. B. 
Russell, C. E. Russell, Jr., and Malcolm Cobb, doing business 
under the firm name of Russell Brothers & Cobb, began suit in 
the circuit court of Iroquois County against the appellee, The 
Milford Canning Company, a corporation, to recover $1493.77 alleged 
to be due appellants from appellee for 43.78 acres of corn at 
$34.12 per acre. There was a trial by jury, a verdict for $784.76, 
being for 23 acres ar aorn at $34.12 per acre, and from the judgment 
rendered upon that verdict this appeal was prosecuted. 

On Marbh 12, 1921, the appellants and the appellee entered 
into a written contract wherein appellants agreed to plant for the 
appellee 465 acres of sweet corn during the season following the 
date of the contract. This corn was to be planted on the exact 
days agreed upon at the time of closing the contract, provided soil 
and weather conditions would permit. Should conditions make it 
impossible to plant on the days specified, another date was to be 
agreed upon. The appellants were to bear all expende of preparing 
the soil, planting, cultivating, harvesting, and delivering the. 
corn to the factory of the appellee in Milford, Illinois, in 
condition suitable for canning first grade corn. The appellee 
agreed to furnish the necessary seed free of charge, and to pay 


the appellants, after delivery was made, certain prices spr- 
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in the contract. The appellee was not to assume the responsibility 
for harvesting the crop, but was to help the appellants make 
delivery when necessary for which help there was to be a charge 
of $1.60 per ton. 

The evidence shows that all of the corn planted by the 
Maweliants wader this contract was planted in four fields, known 
as the Silliman field, the Stidham field, the Rhode field and the 
Wilson field. The first two of these fields belonged to the 
Russells and the last two belonged to Cobb. It is the contention 
of the appellants that the corn from all of these fields was 
delivered and paid for except 43.78 acres left b, the wppellee in 
the Silliman field, which is the corn in controversy in this suit. 
All of the corn was delivered by the appellee, except that the 
Russelis delivered about 50 acres of the Stidham field, which was 
delivered subsequently to the delivery of the corn from the 
Silliman field. When settlement was made, checks were given to 
the Russells for their corn and to Cobb for his corn. ‘There were 
about 101 acres delivered by appellee from the Silliman field which 
averaged $34.12 per acre, and the apvellants contend that in the 
balance of this field, amounting to 43.73 acres, the corn not 
delivered averaged the same as that delivered, and for that reason 
the appellants are entitled to recover for 43.78 at $34.12 per 
acre, making the total amount sued for. The appellee claims that 
it was not liable for the corn left in the Silliman field because 
it was not delivered to appellee by appellants as provided in the 
contract; and that appellee paid for all corn contracted for except 
23 acres. Appellants contend that the provision of the contract 
relative to the delivery of the corn by the appellants was waived by 
the appellee, who determined when the corn was fit to deliver and 
undertook to deliver the same. 

Under the written contract appellants were to furnish 
the appellee 465 acres of corn. This was the extent of the 
appellee's liability under the contract. It is therefore very 


material how much corn was actually planted and how much corn 
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was actually deliverd. As to the amount of corn planted, the 
evidence is in some confusion. Baxley Sussell, a witness for 
appellants, testified to the acreage of each tract, that the total 
acreage was 460 acres, and that 5 acres were added to this, making 
the. 465 acres provided in the contract. Un the other hend, C. i. 
Russell, one of the appellants, testified that the Silliman field 
contained 145.45 acres, the Stidham field contained 187.75 acres, 
the Rhode field contained 84.65 acres and the Wilson field contained 
52.92 acres, making a total of 450.77 acres which were planted. 

On the other hand, 5. G. David, the manager of the appellee, 
testified that the appellants did not deliver 465 acres of corn, 
but did deliver 442.6 acres, for which they were paid $13,107.04; 
and that all of the corn delivered was paid for. David testified 
in the presence of the appellants and was net disputed. With this 
conflict in the evidence, the court gave to the jury on behalf of 
the appellee, the sixth instruction, as follows: "The court 
instructs you that if you shall find from the preponderance of the 
evidence that defendant is liable to the plaintiffs in any sum on 
account of corn grown for defendant, and you should further find 
from the evidence that defendant has paid plaintiffs for 442 acres 
of such corn, then the court instructs you that the defendant would 
not in any event be liable for more than the proven value of said 
23 acres of corn.” The appellants contend that this instruction 

is erroneous for the reason that it does not limit its application 
to the corn grown for appellee under the contract, nor did it limit 
its application to the corn paid for by the apoellee which was \ 
grown under the contract. In this condition of the evidence we 
think it was purely a question of fact for the jury as to how many 
acres of corn were planted, how many acres of corn were delivardt, 
and what was the balance, if any, planted by the appeliants and | 
not paid for by the appellee. As the record stands, it is 
undisputed that 442 acres of corn bare been delivered and paid for; 
If 465 acres were planted as testified to by Baxley sussell, and 


442 acres were delivered, then the appellee is only liable fora 
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balance of 23 acres undelivered. Un the other hand, if only 450.77 
acres were planted as testified by C. ! Kussell, and 442 acres were 
delivered, then the appellee is only liable for 8.77 acres undelivered. 
We do not think the sixth instruction is capable of the interpretation 
placed upon it by the appellants. There was dnly one contract in 
evidence and all deliveries were made under that contract, so it 
was not possible that the jury might be misled into the belief that 
there were other contracts or teéher corn which might be included 
under that instruction. ‘he question of the amount due, if any, 
from the appellee was entirely a question of fact for the jury, and 
under the evidence we think the jury was justified in finding that 
the appellee was only liable for 23 acres of corn at $34.12 per 
acre, making a total of $784.46 the amount of the judgment. 

It is insisted by the appellants that they were relieved 
from all responsibility for the delivery of the corn by the action 
of the appellee. This does not become material in this case provided 
there were only 23 acfes of corn not delivered and the appellee was 
required by the judgment to pay for that balance, but we do not 
think the evidence sustains the contention of the appellants. 
Under the contract, the anpellants were to deliver this corn. 
The appellee was to offer all assistance Dose bIES The corn had 
to be gathered at a certain specific time in order to make first 
class edmning corn. The condition of the corn was determined by 
the appellee, and the appellee sent teams into the fields to gather 
the corn, and was assisted, to a certain extent, by the appellants, 
who delivered a part of the acreage. By determining the time when 
the corn skould be harvested and in sending their teams after it, 
the appellee did not waive the provisions of the contract, which 
required the appellants to deliver the corn. It is claimed that 
the agent of the avpellants did not take the remainder of the corn 
for the reason that it wes too hard to can. It is also claimed 
that appellee tried to sell the remainder of the corn to a canning 
factory at Hoopeston, Illinois, and that this tends to show that 
they recognized their liability for the balance of the corn. 
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It is also contended that the agent of the appellee agreed to pay 
for whatever corn was left. All of this evidence is in conflict 
and we do not think it is conclusive in the case. 

Considering the case as a whole, the judgment rendered 
for 23 acres, under the evidence, was very favorable to appellants. 
There might be some question whether the evidence shows that 23 
acres remained undelivered, but as that question is not raised by 
the appellee it will not be considered. 

We find no reversible error and the judgment will be 


affirmed. - 


Judgment .affirmed. 
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STATE OF ILLINOIS, }.. : 
SS: I, JUSTUS L. JOHNSON, Clerk of the Appellate Court, 


SECOND DISTRICT. \ 
in and for said Second District of the State of Illinois, and keeper of the Records and Seal thereof, 
do hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in 


the above entitled cause, of record in my Office. 


In Testimony Whereof, I hereunto set my hand and atfixthe seal of 
said Appellate Courtyat Ottawa, this <2 day of 
LES 2 in the year of our Lord one thousand 


nine hundred and 






K of the Appellate Court. 
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AT A TERM OF THE APPELLATE COURT, 


Begun and held at Ottawa, on Tuesday, the third day of October, 
in the year of our Lord one thousand nine Co eee and 
within and for the Second Di@trict of the State 


of Illinois: f 
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Present--The Hoh. NORMAN L. JONES, Presiding Justice. 


Hon\ AUGUSTUS A. PARLOW, Justice. 


Hon. \ THOMAS (a. Jerr, Justice. 


JUSTUS i JOHNSON, Clerks 


twenty-two, 
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BE IT REMEMBERED, that afterwards, to-wit: on 


the opinion of the Court was filed in 
Clérk’®s office of said Court, in the words and figures 


following, to-wit: 
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Fred E. Stedman, Me 
Defendant in error, 


vs 


| Error to La Sallie 
Lou Hinton, ¢ : 


Plaintiff in error. 
Opinion by Jett, Jd. 

This is an action in assumpsit, instituted by defendant in error, 
against the plaintiff in error. The declaration contained only the 
consolidated common counts to which a bill of particuhars was filed. 
The only plea filed was the general issue. A trial was had before the 
court without a jury, a jury having been waived by agreement of the 
parties and a judgment was rendered in favor of defendant in error for 
$500. In August 1917, defendaht in error went from La Salle County in 
company with others, to the State of liinnesota for the purpose, among 
other things, of looking at some lands, as he contemplated 2 possible 
purchase. He met up with the firm of Stockman, Hecht and Hinton, real- 
estate agents. ‘Said agents showed him lands which they had listed in 
their agency but did not succeed in selling any of them to him. In 
passing hy a farm owned by one Stauffer, the attention of defendant in 
error was attracted to it and he was taken by said agents to one W. A. 
Streater, cabhier of the First National Bank of Winnebago, liinnesota, 
whe had the land for sale as the agent of Stauffer. ifter some 
negotiations, an agfeement for the sale of this land by Streater to de- 
fendent in error was entered into whereby the latter was to poey as 
purchase price the sum of $24800.00. 

Defendant in error gave his note for $1000. which he soon there- 
after paid. Under the agreement Defendant in error was to pay #4000. 
in cash March 1, 1918 and the remainder of the purchase price was to be 
paid by the assumpfion of certain liens and by giving a note and 
mortgage. Prior to March 1. 1918, when the $4000. payment was to be 


Made, the defendsnt in error notified the said 
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real estate firm that he would be unable to make such payment and 
asked that they assist him either by making the psywent themselves 
and teking title to the land in trust for hii: or by finding someone 
who would teke the contract off of his hands. Considerable corres- 
pondence passed between the said real estate agents and defendant 
in error thereafter, and Hinton came to Yeru, Illinois, where def- 
endant in error resides and talked the matter over with stedman, def- 
endant in error. What was said in this conversation is 1 matter of 
controversy. Defendant in error testified that Hinton assured hin 
that he could get Stauffer to pay him back $500.00 and further that 
Hinton said if defendant in error would surrender his contract to him 
and if plaintiff in error could find some one who would pay the same 
amount defendant in error had agreed to pay, then he Hinton, would re- 
turn $1000.00 to defendant in error to cover the amount of cash the 
latter was then out by reason of the transaction. Hinton's version 
of the conversation is that he simply told defendant in error he would 
try to do what he could for him but made no definate promises. Hinton 
then returned to Minnesohkta where, he, with the other members of his 
firm negotiated a sale of the land in question to one Allison, a nephew 
of ore of the members of the said real estste firm. A deed was de- 
livered to Allison which had been executed by Stauffer and bore dete of 
March 1, 1918, and was evidently intended to be the decd in which de- 
fendant in error's name was to be thereafter written and delivered to 
him on Warch 1; 1918, in case he made the payment due on that day. It 
appears from the evidence that Stauffer knew nothing about the conver- 
sation between Hinton and Stedman, at Peru, and in closing the deal with 
Allison he, Stsufer, credited upon the purchase price of Allison, the 
$1000.00, which he had received from jefengant in error, Stedman. 
Stauffer also received all of the consideration and monies which he 
would have been entitled to receive if the original contract with de- 
fendant in error Stedman, had been carried out. 

Subsequent to the taking over of the contract by Allison, plaintiff 
in error Hinton, sent to defendant in error Stedman, $500.00, with a 
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letter telling him that "he was sorry that it could not be $1500100 
which he should have hed on a deal." 

The evidence shows that plaintiff in error had led the defendant in 
error to believe that he had surrendered up the stedman contract and 
had induced Stauffer to return $500.00. 

We are of the opinion that the evidence fairly tends to establish 
that Hinton promised Stedman to return to him $1000.00 in the event 
Stedman would surrender up his contract and a sale was made upon the 
terms which Stedman had agreed with Stauffer. 

Defendant in error Stedman, did surrender his contract, snd it was 
not concelled but was turned over to Allison, by the olaintiff in 
error, and the $1000. which Stedman had paid to Steuffer was taken 
into account in the transaction with Allison. 

Plaintiff in error, assigns two reasons on which he relies for a 
reversal of this cause and insists most earnestly that his content- 
ions are supported by authority. 

These reasons are, first, that plaintiff in error was a member of 
the firm of Stockmann, Hecht and Hinton, and for that reason the 
court erred in admitting testimony over his objection and in passing 
on the propositions of law submitted. ‘Second, that under the record 
in this case no recovery could be had for the reason the defendant in 
error had only declared on the common counts, and filed a bili of 
particulars limiting his right of recovery for money had and received. 

Reajative to the first above mentioned reason relied upon, it is 
necessary to briefly refer to the record. 

The declaration consists of the consolidated common courts. A bill 
of particulars was filed. The plaintiff in error then filed the general 
issue. 

It will be observed from the pleadings of the defendant in error 
that no joint lisbility appears. Aithough defendant in error under a 
rule of the Court filed a bill of particulsrs, nothing is to be found 
in the bili of particulars that suggests a joint liability. Under 
this state of the record what is the rule? | 
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In Wilson vs Wilson, 125 App. 585 which was a case inwhich the | 
w tre f paortiotoard her Berne “oa an “thth Cane 
pleading consisted of the common counts, ond the general issue,,and 


°A 
the defendent there sought to introduce evidence to show a joint 
liability with a copartner, who was not made a party defendant, and 
the Court held such evidence not admissible and on page 389 said; 
"The rule at common lew is that if a person be omitted as de- 
fendant whe ought to be joined in an action on a contract, advantage 
of the omission can only be taken by a plea in abatment, unless the 
joint liability sppears from the plaintiff's own pleading." 

The rule is well established that if a person be cmitted as a de- 
fendant who ought to have been joined in an action on a contract ad- 
vantage of the omission cén only be taken by a plea in shatment uniess 
the joint liability appears from the plaintiff's own pleading. 

Devid Rutter & Co. vs McLaughlin 257 I11. 199. 

the rule further is that if a defendant in &@ cate as is present- 
ed by the record in the case under consideration fails to plead in 
abetment but pleads the general issue he admits there is no found- 
ation for a plea in abatment. Eutter & Co., vs McLaughlin supra. 

In the relation to the position of the platmtiff in error, in 
which he insists no recovery can be had in this case, under the 
common count for money. hed and received, we are unable to agree with 
him, as we do not understand the rule to be as plaiimtiff in error contends 
The count for money had end received may be supported by evidence 
that the defendant obteined the plaintiff's money by fraud, or false 
color or pretense. Drennen vs Bunn 124 Ill. 175. 

An aetion of essumpsit will lie for mogry had and received 
for the use cf the plaintiff wherever, by means of a contract relstion, 
the defendant has obtained possession of money which in justice 
he ought to refund. Arnold vs Vodson 272 Ill. 377. 

An action for money had and received mey be maintained by any 
legal evidence showing that the defendant hes received possession 
or obtsined vossession on Money of the pleimtiff, which in equity 
and good conscfence he ought to pay over to the plaintiff. 

law vs Uhrlaub 104 App. 265 
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Where money is recieved by an agent for a specific purpose, and 
and used for other and unaughoriaed puposes, a count for money had 
and received will sustain a judgment. Gray vs Callender 181 Ill. 173. 

The evidence shows that the plaintiff in error became the agent 
for the defendant in erYfor on the 1st of Marbh 1918, and thereafter 
undertook to discharge the duties as such agent, in accordance with 
the instructions given him from time to time by defendant in error. 

Defendant in error had a substantial interest in his contract 
whieh had not been forfeited; his interest was a property rifet right, 
an@ was evidence of a credit to the extent of $1000. which Stauffer 
was absolutely bdund to recognize, either from Ste&dman or any of his 
assigns to whom he might seli prior to a legal cancellation of the 
contract, and forfeiture of the credit. Defendant in error, Ste&adman, 
having instusted his interests to the plaintiff in error Hinton, as 
his agent it was Hinton's duty in good faith to carry out his instruct- 
‘ions if he accepted and acted under the agency or trust at all, and 
an imolied contract to do so arises in law. 

Fidelity Trust Co. vs Pocle 136 Anp. 266 

In view of the conelusion we have reached in this case, it is un- 
necesSary to further extend this opinion. Ye have examined the 
suthorities relied upon b; plaintiff in error for a reversal, and as 
the law must necessarily arise out of the facts in a given case, we 
hold that the cases cited by plaintiff in error, when applied to the 
facts in this cause are not applicable. 

We conclude, therefore, that in so far as this $1000. in controS 
versy was concerned it was money had and received by pleintiff in 
error, and that he should have accounted for the same to defendant in 
error Steadman, and that the seme can be recovered under the declara- 
tion and bill of particulars int this case. We hold that the pro- 
pesitwhen positions of law tendered by plaintiff in error, were properly 
refused by the trial Court, because they attempted to present the defense 
that plaintiff in error should have been sued jointly with his partners. 

The defense that the plaintiff in error should have been sued 
jointly with his partners mast be presented by plea in abatement or 
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by 2 plea in bar. We think the judgment of the Circuit Court 
works out substantial justice betweent the parties, and that the 
record ia free from reversible error. 


The judgment of the Circuit Court will therefore be affirmed. 


Affirmed. 
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SPATH OF TULINOIS; } .. 
SECOND DISTRICT. eos 


I, JUSTUS L. JOHNSON, Clerk of the Appellate Court, 

in and for said Second District of the State of Illinois, and keeper of the Records and Seal thereof, 

do hereby certify that the foregoing is a true copy of the opinion oi the said Appellate Court in 
the above entitled cause, of record in my office. 

In Testimony Whereof, I hereunto set my hand and affix the seal of 

said Appellate Coprt, at Ottawa, this da OK _day ot 


eee in the year of our Lord one thousand 


nine hundred and ty- 
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AT A TERM OF THE APPELLATE COURT, 


Begun and held at Ottawa, on Tuesday, the third day of October, 


in the year of our Lord one thousand nine pee ed and 
twenty-two, within and for the Second Dfstrict of the State 
of Illinois: fo 


y 
ff 


Present--The Hon. NORMAN L. JONES, Presiding Justice. 
Hon. AUGUSTUS A. PaBtLow Justice. 
Hon. THOMAS Ke sept, Justice. 
JUSTUS L. JOHNSON, Clerk. 
CURT S. AYERS Sherif?. 
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BE IT REMEMBERED, that afterwards, to-wit: on 
the opinion of the Court was filed in the 
Clerk’s office of said Court, in the words and figures 


following, to-wit: 
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Gen. No. 7015 Ly 
Adelor J. Petit, appellee, p Ak 
vs 
Appeal”™from Kankakee. 
Edith B. Dodson & Joseph H. Podson, 
appellants . 


Jett, J. 


This is an action in assumpsit brought by appellee against app- 
ellants in the Circuit Court of Kankakee County, to recover on a note 
of $2500.00, executed by appellants and secured by a mortgage on real 
estate in the city of Chicago, Illinois. Judgment was entered in 
favor of appellee and against appellants for the amount with interest 
thereon due upon saute teas 

It appears from the evidence that appellants were the owners of 
certain real estate in the city of Chicago. They executed a first 


mortgage on this real estate to one’ Frederick Ni. Sawyer to secure a 


note which they had executed, and delivered to the said Sawyer. 


Afterward appellants executed a note for $2500 to the Chicago Title 

and Trust Company, and to secure the same executed and delivered to said 
Trust Company a second mortgage on the same property to secure said note, 
which note for $2500, and the mortgage to secure the same were subseq- 
uently assigned to anpellee. A bill was filed in the Superior Court of 
Cook County fo foreclose the first mortgage mde to Sawyer. Appellee 
was made a party defendant to that bill and filed an answer thereto but 
did not file a cross bill. A decree of foreclosure was rendered which 
stated the amount which was due upon the note and mortgage to appellee, 
but afforded him no relief. There was a sale by the master in 

chancery under the decree rendered in the foreclosure proceedings, and a 
certificate of purchase issued, which certificate was subsequently 
assigned to appellee. It further appears from the evidence that a few 
days before the equity of redemption expired on this certificate, app- 
ellants, the owners of this equity of redemption, made application to 


appellee for an extension. 
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of thirty days in which to redeem from the sale. Appellee was wiiling 
to grant an extension if appellants would execute and deliver to him 
& quit claim deed conveying the real estate and this appellants did, 
but they did not redeem the premises within the thirty days nor pay 
the second mortgage to the appellee. About three years later appellee 
filed his suit in the circuit court of Kankakee county, where appellants 
reside, to recover the amount due on the twenty five hundred dollar note 
which was secured by the second mortgage on the premises. 

If is first urged as a ground of reversal that appellee 
agreed at the time the quit claim deed was executed and delivered to 
him that he would cancel the note of twenty five hundred dollars in 
question in this case end surrender it to appellants. Whether the 
appellee made such an agreement was purely a question of fact and 
| the burden was upon the eave uals to prove that the note was thus paid, 
and the evidence establishing such payment must be clear and convincing, 
and it must be made to appear that the parties intended such conveyance 
to be a payment of the debt. Burton, et al, v Perry, et al, 146 Tl. 
1-114. The intention to pay the debt by deed to the property mst not 
be inferred where the creditor retained the evidence of the indebtedness 
and the security pledged for its payment. Burton, et al, v Perry, et al, 
supra. 

We do not think that the evidence shows any agreement to cancel 
the note sand surrender the same toappellants. Appellee testified that 
there was no such agreement. He was corroborated in this by Harris F. 
Williams, friend and attorney for appellants in the transaction, who 
was a witness at the trial. In addition to this testimony it also appears 
from the evidence that appellee retained possession of the note in. 
question about three years after the alleged agreem nt was made. It - 
also dyaoara from the evidence that after the suit was commenced in 
Kankakee County that appellants gent their representative, one O, EK. Baldwi 
to appellee and wiadonida him for an extension of time to pay the note 


which extension was granted by appellee. From all the foregoing testimony 


=e 





acifitw esew sefleqga .elsea odd mort meeabot ot deidw at aysb yiuidt to 
mid o¢ vevifebh baa stroexs Slsow atasifeqes tk sotenetze cp isara..o¢ 
Bib stesifeqce sidt Bua otatae [sox odd aniyevnos Beeb misls thapss 


qeq YOR exes ysiridd odt aotddiw eeaimerq eft mosbet ton b2h yodd tod 


See er en a i i ina lea a 


eelliseqcs tetal-ersoy sould tyodA .seifegge adduod agepexea snoeeevedt 
atnefleqqs exedw .ysinwoo sedadach to t1is0o tinotio edd ak tise eid betee 
stor refLlob borbard evit ytnows edt mo enh tayome alt tevovex of. obteas | 
iImentq odt co enegt rom: baosee edd Yds bexwoee caw donde 


eelfegqs tsdd fgarsvet to. baro1g/s.ea Segue terkt at Beale © 





ot bersvileh bas. botyoexe eaw boob mislo-tiso edd: ont? odd 18 begs 





st-arsiiob bovband.ovit qinowt to et on act Leonso bisow ed gadz, mid 


edt tedted!> .atiasiloqqs ot ;ti tehastige bis: 9880. atid at nokteen 


bas tost to noktes sp & yleisg esw ‘Taemee tgs ne one aban calleade 


biSE andé aaw stom sdt ¢adt eyouy-of ch ont tee an, edt nrocsyr aew aimed edd 


~guieontyace base, saeslo.od tana .tasaysq dove auldabidates seansbive athe 


sonsyovaos dove bebaotnt eaitxeq edt teadt rseqas od shea ed tem fichos: 







ret dal. ,Le te :,yrtet ¥.. fate: ,sotm .~tdebcedt to aie enticed 

ton tesm ytreqexy edt ot Beah vd ddeb-odt ysq od > molinetah: sAT vy 
eestthetdebat. odd te esuebive- edt Bonistot retiberto. edt. otedy bowed 

© fecte ,eriei.y glee ,cotimd> .dneityaqoads tol choghe la. ctixve td ohms 
oh op wot tts Hine | Cee to Gee ereee 
“ Eeonse ot tuemeetge Yos-awode eonsbive odt tadd dald?d Jom ob OU Saari 
tad? Boititeot eaileqgA sadasileqgsod omen odd -iobsoxiwal dae eter it 
ta airxeH yd eidd nk Bbotstedowr109 asw-oH wtromeorgs sle.se: on asw oreit 


‘odw, -reitesanstt edd of staslieqqs 8 x08 yenzotts Bas bere bet jemek Let 











— ersoqas dale ti ynomiteed aids o¢ asottibbs af Laing ind? :tqonmentinhecasl 
‘ot ston edd to-metaasazeg heatetet. selleqqs ‘tadt oanebive cof? saw ky 


idl, sebsa asw Ja meetge begeifs ait rsthalatesy sands dahl ‘gottassig 








: ‘at Boonomnée eau dive ot rettactadt eonebive edd mort: azaoqdbioata| 
iiwbls@..2,0 emo. ,eritstassderteet thedd) tose atasiladqs tadt qiawod von x 
ation edd Yea ov omiy to molecetxe ag tod wba SAtenenes bis esilecas:, ot 


Yaomis ses gntogoxot ond Cie monk »seffoqqsa yd batnsts cow so tant: ezdt 


=9- 





we are of theopinion that there was no agreement to surrender and 
cancel the note. 

It is next insisted by appellants that the note and second 
mortgage were m@%ged in the decree of foreclosure under the first 
mortgage. Also that they were extinguished by reason of the execution 
of the quit claim deed by appellants to appellee. We do not agree with 
appellants in either of these sonten@ions. In the foreclosure case 
while ike appellee was a party defendatk, he only filed an answer but 
did not file a cross bill, and while the decree found the amount due 
on his note it dia not afford him any affirmative relief but merely 
provided for the sale of the premises under the first mortgage. When 
the cerfificate of sale under the decree foreclosing the first mortgage 
was assigned to appellee by the mortgagee in the first mortgage he 
merely assumed the rights which that mortgagee had under his certificate 
of purchase, that is the right to have a deed issued to him for the 
premises provided they were not redeemed as provided by) law. If they 
had been redeemed aS provided by law the second mortgage would have 
remained in full force and effect, and have been a first lien on the 
property. When the quit claim deed was executed it was as a further 
security for the claim of appellee and for the purpose of grenting an 
extension ef time to appellants to redeem from the first foreclosure 
sale. It had the &ffect of merging the mortgage in the quit claim deed 
but did not have the effect of merging the note and indebtedness. 

Holding as we do that the finding of the trial court is 
correct, and finding no reversible error upon the trial, the judgment 


is hereby affirmed. 


Affirmed. 
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STATE OF ILLINOIS, |... 
SECOND DISTRICT. ; SS I, JUSTUS L. JOHNSON, Clerk of the Appellate Court, 


in and for said Second District of the State of Illinois, and keeper of the Records and Seal thereof, 
do hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in 
the above entitled cause, of record in my office. 


In Testimony Whereof, I hereunto set my hand and gffix the seal of 


said Appellate Court,at Ottawa, this V9 day of 
— 5 me the year of our Lord one thousand 
(A 
Se 
‘lerkof the Appellate Court. 
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AT A TERM OF THE APPELLATE COURT, 


Begun and held at Ottawa, on Tuesday, the third day of Octoher, 
ri 
in the year of our Lord one thousand nine hundred and* 
ff 


twenty-two, within and for the Second District of Ahe State 
of Illinois: ff 


y 
Present--The Hon. NORMAN L. JONES, Presiding Jugtice, 
Hon. AUGUSTUS A. PARTLOW, Justigé. 


Hon, THOMAS IK, JETT, Justice.“ 
ral 


hia 


JUSTUS L. JOHNSON, Clerk. 
CURT §. AYERS, Sheriff. “ 
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Gen. No. 7074 
Ray D. Wistehuff and Oliver Wagner 
doing business under the name and 
style of Wistehuff and Wagner, 

appellee, 

vs Appeal from Peoria 

St. Louis, Springfield and Peoria 
Railroad, a corporation, 

appellant. 
Jett, J. 

The appellee brought suit in the Circuit Court of Peoria County, 
against the appellant to recover damages growing out of a collision 
between an electric car of the appellant, and a truck of the appellees. 
A verdict was returned for $769 by the jury and this appeal is pros- 
ecuted from the judgment rendered thereon. The case went to the jury 
on the first, third and fourth counts of the declaration, the second 
count having been dismissed out of the case by the appellees during the 
course of the trial. Each count alleged that the apnpellees were int 
the exercise of due care an@ eaution for the safety of themselves and 
their truck; that appellants cars struck and collided with appellees 
. motor truck causing the dmmage and that while said truck was being re- 
paired they were deprived of the use of the same and thereby lost ; 
profits and gains which they otherwise would have acquired from their said 
business in the sum of to-wit; $250.00. 

The first count of the de@laration also alleges that the appellant 
was guilty of negligence in traveling at a rate of speed to-wit, 40 
miles per hour in violation of an ordinance which it is alleged provides 
that it shall be unlawful for any railway train or car to travel within 
the limits of the village at a rate of speed jn excess of 10 mkles per 
hour. The third count alleges among other things that appellant 
earelessly and negligently operated the train of cars at a high and 
dangerous rate of Speed to-wit, 40 miles an hour. The fourth count 
also alleges that appellants negligence consisted in the failure to 
sound a gong, whistle or bell. Appellent filed a.pleas of general 
é 


issue. The trial was had with result as aforesaid. 


On Jamary 13, 1920, at 18:30 noon one of the appellees was driving 
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a Republic Truck south on Tremont Street in the village of Morton, in 
said Peoria County. The tracks of the appellant extend east and west 

on Bloomington Street and across Tremont Street. ‘Tremont Street rus 
north and south. The collision occurred at the intersection of 
Bloomington and Tremont Streets. Bloomington Street appears to be the 
main street in the village. Each of the streets were about fifty feet 
in width and were public highways and thes were buildings on each 

side of each street. At the time of the collision the train of cars of 
appellant had not yet reached the station. The day in question was 

damp and cold.. There is a serious conflict in the testimony of the 
witnesses as to the manner of operation of appellants train. All 
witnesses testified that appellees truck was traveling slowly. A 
reversal of. the case is sought by appellant and appellant assigns first, 
that appellees were guilty of contributory negligence; the second 
reason assigned is that appellant was not guilty of negligence; and the 
third reason assigned for reversal is that the verdict is excessive in 
amount; and fourth, that appellees instruction on damages is erroneous 
in that it includes the reasonable value of the use of the truck while 
appellees were necessarily deprived of it while being repaired. The 
charge of negligence of appellees is based upon the fact that when the 
driver of the truck came up to the crossing and could look west down the 
tracks after he passed the building, he, the said driver, claiming that 
he did look west and that he did not see any car coming, whereas as 4 
matter of fact a car was coming and in'a very few moments stmuck his 
truck. It is coneeeded by appellant that there ig a serious conflict 

in the evidence of the witnesses on cither side as too the manner of 
operation of apvellant's train. And it is likewise concedded by 
appellant that all witnesses testified that appellees truck wes travelligg 
slowly. The driver of the truck testified among other things that when 
approaching the crossing in question he passed ax line of buildings; that 
there was a drug store on the corner; after he passed the line of | 
buildings approaching the crossing he glanced down the track; that he 
did not see a car in either block. He also said I then went on to a 
point within three feet of the track. 
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That he did not see the cur at any time, from the time that he Siegen 
up and down the track until he got within three feet of the track. 
Samuel Seidel apparently a disinterested witness testified: "I 

was facing the track. ! was observing the train. The speed of the 

train as it approached the crossing was about 25 or 30 miles an hour. 

The truck was coming south on Tremont strect. It was moving about 5 

miles arn hour. As the truck approached the crossing the driver looked 

up and down. He then went forward. As the train hit him it threw the 
truck about 15 feet to the east. The train was going east." Seid 

witness also testified that he did not hear any be#l or whist#&e sounded 

on the train as it approached the crossing from the time he saw it until 

the time it hit the truck. That he observed the train from the time he 
first saw it, until it stopped. Other witnesses on the part of 

appellees testified they heard no signal sounded. A number of witnesses 

on the part of appellant testified that the train when approaching the 
crossing was travelling at a speed from six , seven and eight miles an hour. 
Six witnesses testified on the part of appellant that they heard the whistle 
sounded, three or four timea when approaching the crossing. In view of thes 
facts it became and was a question for the jury to determine whether or 
not Enbbl less were guilty of contributory negligence and whether or not 

they were in the exercise of due care and caution immediately before and 

at the time of the collision. Likewise it was a question of fact for the 
jury to pass upon as to whether oyhot the appellant was guilty of the 
negligence charged against it in the declaration or some count thereof. The 
driver of the truck in giving his testimony in the first instance stated," 
"I was up next to the drug store when I was on the west side of Tremont 
street going south. When I got up there and looked out and could see by 
this buidfiing I saw the car coming." While the witness was on 

the stand he testified as previously heretofore detailed, in a former part 
of this opinion. The case standing alone upon the testimofy of apvelliees 


under the rule necessarily required the court to submit the case to the 


jury. 
Bie 
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After all the evidence was in we are not prepared to say that the 
appellees have established their right by the greater weight of the 
evidence to recovery. We are not unmindful of the rule of the right 

of the jury to pass upon questions of fact and that the courts do, as 
they should,most generally sustain the figdings of a jury upon controver- 
ted questions of fact. In view of the testimony of the driver of the 
truck, and on account of the fact that when he approached this cfossing 
there was nothing to obstruct his view from the direction the train was 
coming. We regard it as an emcecdingly close question as to whether or 
not the appellees were in the exercise of due care and caution. Also 

we are not prepared to hold that the weight of the testimony establishes 
the fact that the appellant failed to give a signal when approaching the 
crossing, or that it was travelling, s rate of speed prohibited by the 
ordinance introduced by appellees. We hold that appellees declaration 
is sufficient in its averments, as a basis for a recovery of damages by 
being deprived of the use of the truck, tut it is not quite clear fxom 
the evidence how the jury could have found a verdict in the sum that 

ié did and based the finding upon the evidence in the record. On the 
whole we are not satisfied with the judgment in this case, and feel 

that it should be submitted to another jury. We therefore reverse the 


judgment of the Circuit Court and remand the same for a new trial. 


Reversed and remanded for a new trial. 
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SECOND DISTRICT. (SS 1, JUSTUS L. JOHNSON, Clerk of the Appellate Court, 
in and for said Second District of the State of Tilinois, and keeper of the Records and Seal thereof, 
do hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in 


the above entitled cause, of record in my office. 
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Anton Kawa and Agnes Kawa, 
appellants, 


Henry Sol ivkn, Appellee Appeal from County Court Me Henry 
Opinion by Jett, J. 

Appellants begun a suit before a Justice of the Peace in the 
County of McHenry, against appellee, and on June 23, 1919 a judg- 
ment was rendered against the appellee and in favor of the app- 
ellants. On July 8, 1919 an appeal bond was presented to the Jus- 
tice and approved and said appeal bond was sent to the clerk of the 
County Court on September 24, 1919. On the 15 day of October 1919 
the Justice sent a transcript of the record to the County Clerk. 

The filing fee, which should have been paid to the Justice within 
20 days of the date of the judgment, under the law which went into - 
effect July 1, 1919 was not paid until October 15 1919. The cause 
was duly docketed in the County Court and on March 8, 1920 a stivul- 
ation was enterdd into between the parties to the suit, that the case 
should be set for trial on March 16, 1920, but the case was not tried 
at that time. On April 25, 1921 about thirteen months after the 
case had been set for trial, appellants ane am motion in writing to 
dismiss the suit and the appeal en the ground that. the filing fee had 
not been paid within the 20 days as provided by the statute. No 
further steps were had in the case until November 1921, at which time 
there was a hearing in the County Court on the motion to dismiss. 
It is not quite clear from the record as to just when this hearing 
was had but it was probably had on the 30 of November 1921, and at 
that date the Court over-ruled the motion of appellants to dismiss 
the appeal because the filing fee had not been paid as provided by 
the statute but there is no order appearing in the record over- 
ruling this motion. In the bill of exceptions it appears that a 
Statement was made by the Court and it was so announced by the 
Court that he had passed upon the motion. The cause was set down 
for trial and on December 1, 1921 was called for trial. The aop- 
ellants failed to appear and the suit was dismissed for the want of 


prosecution. ° 
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It is from the order of the County Court dismissing the suit 
for the want of prosecution that this appeal is prosecuted. 
Under the provisions of the statute it was the duty of the appellee 
to pay the filing fee to the Justice within 20 days of the rendition 
of the judgment. It was not a compliance with the statute that the 
appellee merely asked the Justice what the filing fee was. It is 
shown by the evidence that appellee asked the Justice what the fee 
was and the Justice said he did not know but that it could be paid 
to the clerk of the County Court. This was not a compliance with 
the statute. The filing fee should have been paid to the Justice 
or tendered to hin and the appeal was not perfected until this was 
done, and if the appellants had preserved their rights in the County 
Court by the proper motions, it would have been the duty of the 
County Court to have dismissed the apveal for the reason the fee was 
not paid within the time a Ey statute. Conklin vs. monles ‘ 


Opinion filed in this court. HKesprowm 25 1922. In the present con- 





dition of the record however, we are of the opinion that the action 
of the County Court should be affirmed for the reason, that after 
the transcript had been filed in the County Court and the fee paid 
on Oetobe r 15, 1920, the appellants voluntarily went into the County 
Court and agreed that the case should be set for trial on March 16, 
1920 and the case was so set. The motion to dismiss the apveal be- 
cause it was not properly perfected was not made until April 25, 
1921 some 13 months after the case had been set for trial and almost 
one year after the transcript had been filed in the County Court. 

A motion to dismiss an appeal because it is not properly perfasted 
is a dilatory motion and should be made at the earliest possible 
moment. The fact that the appellants agreed that the case should 
be set for trial amounted to a waiver of the irregularity of the 
manner of transferring the cause from the Justice to the County 
Court. This has been the rule in this state as announced by our 
Supreme Court since the case of Mitchell vs Jacobs 17 Illi. 235. 

In discussing the question involved in this cause the Court said 


on page 236 of Mitchell vs Jacobs Supra; "This was an apveal taken from 
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the County to the Circuit Court. At the first term after the appeal was 
taken, the parties appeared and the cause was continued by consent. At 
the nextterm , the appellee in the Circuit Court made a motion to 
dismiss the appeal, because the appeal bond was not filed within 

the time prescribed by the statute; and also, because it was not 
approved by the proper officer. This motion was overruled, which is 
assigned for error. This identical question was decided by this  . 
Court, in the case of Pearce vs Swan, I Seam. 266. In that case 

the Court said: “Taking the appeel, executing the bond, and del- 
ivering the papers to the Circuit Court, are the means provided by 
law for transferring the cause from the justice and constable to the 
Circuit Court. These measures are in the nature of process to re- 
move the cause from the inferior to the superior court. hen pro- 
cess by which a court. obtains jurisdiction of a csuse is irregular, 
and no objection is made, the irregularity is waived. the irreg- 
ularity is not like the case of a defective jurisdiction over the 
sub ject matter; for the statute gives jurisdiction to the justice 
and constable in the first instance, and to the Circuit Court by 
appeal. ** * * Now, the rule is well settled that if a party 
appears to a cause for any purpose whatever, except to object to 

the process or service, he waives ali objections thereto, although 
the process may be void, or there may have becn no service. Easton 
ve Altum, I Scam. 250. Here the appellee did appear at the app- 
earance term, in the Circuit Court, and consented to a continuance 
of the cause. When he did that, he submitted himself and his cause 
to the jurisdiction of the court; and it was too late afterwards for 
him to object, that himself or the csuse was not properly brought 
there.” 

Appellants cite the case of The People vs Andrus 299 Ill. 50, ° 
as authority in support if their contention. iihen the Anarus case 
is considered in connection with the more recent case of raecahontas 
Mining Company vs the Industrial Commis#ion, 301 Ill. 462, it is 
readily wesw that it carnot be relied upon as sustaining appellents 
position. 

| In the last above mentioned ease on page 475 the court said: 


"Under the decisions of this court is may be broadly stated that 
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where a court of original jurisdiction has jurisdiction of the 
subject matter of a suit, and the parties enter their appearance 
before the court and contest their rights before the court to a 
final judgment without objedtion in any way to the right of the 
triai court to hear the cause and to render such final judgment, 
it does not matter in what manner the parties were brought before 
the court, and on appeal or review by writ of error to an appell- 
ate court or to this court the parties will be absolutely bound, so 
far as the question of jurisdiction of their persons and of the partic - 
ular case asked to be reviewed is concerned. Accordingly this 
court has frequently held that in cases tried before the Circuit 
Court on appeal from a Justice of the Pease or from some county of 
probate court, and wherein the Cireuit Court had jurisdiction of 
the subject matter, and the trials are de novo in the circuit 
court, all objections to process or service of process in such 
court, and all irregularities in taking an appeal, are waived, if the 
case is by appeal unless such irregularities in process or in bonds 
or in other proceedings on appeal are ttaken advantage of in the 
cireuit court and before any appearance is made in the suit by the 
par$yy questioning such irwepgulsrities. 

We are, therefore, in view of the condition of the record in this 
ease, firmly convinced that the law is with the contention of 
the appellee and that the Gudenent below should be affirmed, which 


is accordingly done. 


Effirmed. 
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STATE OF ILLINOIS, } .. 
SECOND DISTRICT. eget I, JUSTUS L. JOHNSON, Clerk of the Appellate Court, 


in and for said Second District of the State of Illinois, and keeper of the Records and Seal thereof, 
do hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in 
the above entitled cause, of record in my office. 

In Testimony Whereof, I hereunto set my hand and affix the seal of 


said Appellate Court, af Ottawa, this Nw) 5 OK day of 
— c i __in the year of our Lord one thousand 
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Gen. no. 7091. Agenda 39 
James J. Moran, appellee, 
vs 
Sam Bernstein and Appeal from Bureau 
Sarah Bernstein 


appellants. 
Opinion by Jett, J. 


On the 22 day of September, 1920, James J. Moran, appellee, 
instituted a forcible entry and detainer proceeding before a 
justice of the peace in Spring Valley, in the County of Bureau, 
for the purpose of recovering possession of a store room site \ 
uated on Lot 24 in Block 31, in the City of Spring Valley, in 
said County from the appellants and obtained a judg- 
ment against said appellants, who on the 9 day of October, 1920 
perfected an appeal to the Circuit Court of said Bureau County,. 
The case was tried in the Circuit Court of said County before a 
jury, and the appellee obteined a judgment aguinst said appeliants 
Zor the possession of the store room in controversy, from which. 
judgment in the Circuit Court, this aopeal is prosecuted to this 
court. 

On the 14 day of August, 1913, appellee entered into a written 
lease of the premises involved in this cause with the appellants 
who were husband and wife. The lease was executed in duplicste, 
the copy retained by appellee being signed by the appellents, and 
the copy retained by appellants was signed only by James J. Moran, 
appellee. At the time of entering into the lease, the building 
was owned by cppellee Moran, Bernard kh. iicGraw and Moses F. Peltier, 
but before the termination of the lease McGraw and Peltier sold 
their interest in the property to the appellee. Appellants in their 
statement of the case, state that the lease by Moran, McGraw and 


Peltier to appellants was never signed 
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by MaGraw snd Peltier, snd further state tht there is no comoe- 
tent evidence in the record by which it is established that Moran 
‘purchased the interest of the other lessors in the property cov- 
ered in and by the lease in question, yet, Moran's right to lease 
the premises, nor his claims of ownership of the premises involved 
are not disputed in any manner, nor is eny complaint made that 
there has been aay failure to join necessary parties, plaintiff in 
the suit. 

By the terms of the written lease, Appellants leased the 
iranees from September 1, 1913, until September 1, 1918, at a 
rental of Seventy-five Dollars per month, payable monthly in 
advance. After the execution of this lease it was agreed by the 
parties thereto, that the payment of the rent should be on the 
15th of each month in advance, instead of on the first day 
of each month. The contention of appellee is that the change 
in the time of the payment of rent was agreed upon because appellants 
were unable to take possession before September 15th. Appellants 
contend the change was made because appellee wanted the lease to 
begin on the 15th of the month. Whatever may have been the reason 
for the change in the time, of paying the rent, from the first to 
the 15th of September, in advance, it is agreed that the payments 
were so made during the period of five years, which appellants 
occupied the premises under the written lease. 

After the expiration of the five years, ending on 
September 15th, 1918, appellants continued to occupy the premises 
and paid rent at the rate of $75.00 per month in advance. Apbellee 
says that early in 1918, and before the lease expired he informed 
appellants that he would not renew the lease. Appelient, Sam Bern- 
stein, claims he had no conversation with appellee about the premi-- 
ses before receiving notice to quit and deliver up the premises. 
Two notices were served by appellee upon the apvellants to quit, 
the first of which was dated and served August 14th, 1919, in which 
appelice advised appellants he had purchased the interests of McGraw 
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and Peltier, and that he had elected toterminate their lease and 
demanded of appellant to deliver possession on or before September 
15th, 1919, Appellents remained in possession of the premises 
and paid rent of $75.00 per month on the 15th of each month in 
advance. On gune 11, 1920, appellee caused the second notice and 
demand to be served upon appellant to quit and demanded that pos- 
session of said premises be surrendered on or before September 
15th, 1920. Appellants refused to deliver up possession and con- 
tinued to occupy the premises. No fent was accepted from and since 
September 15th, 1920. The suit was thereupon instituted. The only 
question that arises in this case, on the record, for this court 
to determine, is whether or not a notice to quit and surrender 
possession should have specified the first day of September , 1920 
as the day for the termination of the lease, instead of September 
15th, 1920, and this is a question of fact. There is no contro- 
versy with reference to the time when the rent was paid, except 
that appellants claim to have paid a half month's rent from 
September 1, 1913, to September 15th, 19135, and this is denied by 
appellee. I1t is admitted by both appellee and appellants that the 
rent was paid each month in advsnce on the 15th of the months 
Since it is contended. by appellants that the original lease expired 
on September Ist, and that under the law, whether the tenancy 

was one from month to month, or by the year, the notice should 
have demanded possession on September Ist, and not September 15th, 
and is likewise contended by appellee that it was agreed that the 
rental would begin on the 15th of September and end 15 days later, 
it was proper to submit the question of fact in dispute to the 
jury, which was done, and the jury has found for the appellee, and 
we are not prepared to say thet the finding was contrary to the 
evidence. If, as a matter of fact the agreement was made as_ 


appellee contends, then it was proper to demand possession on 


Bu 
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September 15th. It was for the jury to say whom the jury would 
believe; the jury found in favor of the contention of appellee. 

Complaint is made of the instruction given by the 
court on behalf of appellee because it submitted the question to 
the jury as to whether or not the tenancy wes one from month to 
month. If there is no dispute about the terms of the tenancy in 
question, whether it was from month to month or by the year, is 
one for the court, but where the terms are in dispute then it is 
proper to submit the question to a jury as one of fact. 

It will be observed from an examination of appellant's 
instructions, that they do not materially differ from the instruc- 
tion of appellee; the only practical difference being the dates 
specified. The rule is that a party to a suit cannot assign as error 
the giving of an instruction, when an instruction subtantially 
the same has been given at his own request. 

Thés doctrine requires no citation of authorities. 

We, therefore, hold that the notice given in demanding that appellants 
quit and surrender the premises was sufficient, and the judgment 
of the circuit court is affirmed. 


Affirmed. 
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STATE OF ILLINOIS, } .. 
SECOND DISTRICT. (SST JUSTUS L. JOHNSON, Clerk of the Appellate Court, 


in and for said Second District of the State of Hlinois, and keeper of the Records and Seal thereof, 


do hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in 


the above entitled cause, of record in my office. 


In Testimony Whereof, I hereunto set my hand and affix the seal of 


said Appellate Court, af, Ottawa, this \3 day of 
= LS OA the year of our Lord one thousand 
nine hundred and tyenty- Apr, 
a) 
c Se a 
rk 


Loft the Appellate Court. 
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AT A TERM OF THE APPELLATE COURT, 


Begun and held at Ottawa, on Tuesday, the third day of October, 
in the year of our Lord one thousand nine hugidrod and 
twenty-two, within and for the Second Distyict of the State 


of Illinois: 


Present--The Hon. NORMAN L. JONES, Peveiding Justice 
Hon. AUGUSTUS A. PARTLOW, Jusfice. 


Hon. THOMAS M. JETT, Justices 
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JUSTUS L. JOHNSON, Clerk. # 
CURT S. AYERS, Sheriff. § 
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BE IT REMEMBERED, that afterwards, to-wit: on 
the opinion of the Court was filed in the 
clerk? s office of said Court, in the words and figures 


following, to-wit: 
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7100. Agenda 45. 
Trade Press Publishing Company, 
a Corporation, 
appellee, 
vs ; 
Thomas-Amdrews Company, Appeal from Lake 

a Corporation, 

Appeliant, 
Opinion by Jett, Jd. 

This is a suit brought by the appellee in the Cirevit Court of 
Lake County, against the appellant, and appellee recovered a judg- 
ment against appellant for the sum of $405. and from which judg- 
ment the appellant prosecuteg this appeal. The declaration con- 
sisted of the common counts. Appellant plead the guunal issue and 
filed five special pleas, in and by which it was alleged that the 
appellee, was a foreign corporation and had not complied with the law 
of the State of Illinois, with reference to said corporation doing 
business win Illinois, and that it was not a regularly organized cor- 
poration in Illinois or in any other state, and therefore could not 
maintain a cause of action in this state. That the contract relied 
upon by sppellee was executed without authority from the appellant 
and that appellant was not bound to pay any money on account of said 
alleged contract being ultra vires. Issue was joined and a trial 
had by the court without the intervention of a jury. A number of 
propositions of law were submitted and passed on by the court. 

The questions to be determined are, whether or not the appellee 
was doing business within the State of Illinois within the meaning of 
the statute in relation to foreign corporations doing business in this 
state, and can it maintain this suit? The evidence shows the appellee 
is a Wisconsin corporation, with headquarters in the city of Mil- 
weukee, and publishes aertain magazines among which is the Ford 
Owner, and that the appellant had certain advertising inserted in the 
Ford Owner and the bili for this advertising is unpaid. The testi- 
mony further establishes the fact that the appellec had an agent in the 
city of Chicago, who maintained an office in said city; that said 
agent solicited business and that the contracts obtained by him were 
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‘sent to the city of ilwaukee where they were ratified by the 
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appellee before they bécame effective. 

The contention of appellee is, that it was engaged in inter- 
state commerce and therefore was not required to qualify under the 
laws of Illinois, before it could do business in Illinois by way of 
interstate commerce. 

It has been repeatedly held in this state that where a foreign 
corporation has no established place of business of any kind in this 
state, and carrieS on no local business but merely sells its merchans 
dise through the instrumentality of soliciting agents or "drummers' 
and delivers the same through common carriers in the ordinsry course 
of business, such corporation is not transacting business in this 
State within the meaning of the statute, requiring foreign corporat- 
ions desiring admission into the State of Illinois, for the purpose 
of transacting business or exercising their corporate powers or 
franchises, to make application to the Secretary of State and comply 
With certain formalities and conditions prescribed by the law. Hagen 
Paper Company v. Last St. Louis Lublishing Compan#Y 190 App. 581., 

Yost Elec. lifg. Go. v. Cavanaugh-Darley Co., 147 Ill. App. 418; 
Lehigh Portland Cement Co. V. Mclean, 149 id. 360; affirmed in 245 Ill. 
326; John Spry lumber Co. v. Chappell, 184 Illi. 539. 

We therefore, hold that the appellee was not doing business in 
this state, in violation of the laws of the state, and that it had a 
right to maintain its cause of action in the Circuit Court of Lake 
County, and that the evidence amply austains the judgment rendered by 


the court below and for these reasons the judgment will be affirmed. 


Affirmed. 
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STATE OF ILLINOIS, |... ; 

SECOND DISTRICT. eae I, JUSTUS L. JOHNSON, Clerk of the Appellate Court, 
in and for said Second District of the State of [linois, and keeper of the Records and Seal thereof, 
do hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in 
the above entitled cause, of record in my office. 


In Testimony Whereof, I hereunto set my hand and affix_the seal of 
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AT A TERM OF THE APPELLATE COURT, 


Begun and held at Ottawa, on Tuesday, the third day of October, 
in the year of our Lord one thousand nine hundred and 


twenty-two, within and for the Second Distrigt of the State 


ha 


of Illinois: A 
y) 
Present--The Hon. NORMAN L. JONES, Presiding Justice. 
Hon. AUGUSTUS A. PARTLOW, Justice. 
Hon. THOMAS WM. JETT, Justice. 


JUSTUS L. JOHNSON, Clerk.” 
CURT S. AYERS, Sheriff. / 
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Gen. No- 7106 Agenda 51 
Herman O. Wessell, Trustee, | 
appellant, 
VSe Appeal from Woodford. 
Herman F- Beck, 


appellee, 


Jett, d- 
This is an appeal from a judgment entered in the Cireuit 
Court of Woodford County, against appellant, in an action of 
assumpsit filed by appellant to recover from appellee the sum 
of $2500. The case was tried by a jury and a verdict rendcred 
for appellee. The court denied appellant's motion for a new 
trial and this appeal followed. 

Appellant's declaration comprised the common counts and two 
special counts. The special counts set up, by appropriate averments. 
that on November 14, 1908, John F. Beck, father of the appellee, 
conveyed to appellee 165 acres of land near Secor in Woodford County 
by a certain deed (particularly referred to in the declaration), 
by the terms of which deed the grantee therein (appellee), was re- 
quired to pay the sum of $2500 within 10 years after the death of 
John F- Beck to a trustee, elected by the Board of Elders of the 
German Evangelical lutheran Church at Secor; that the appellee 
accepted the deed, took possession of the tena and occupied it ever 
Since; that the said John F- Beck died January 12, 1910; that by 
the terms of said deed said $2500 became due January 12, 1920, and 
that appellant has been duly appointed, Trustee of said fund, and 
authorized to bring this suit. 

The appellee filed, in addition to the generaI issue, special 
pleas denying delivery and acceptance of the deed of his father 
executed November 14, 1908, and one of which pleas alleged that 
after the execution of said deed of November 14, 1908, the apvellee 


reconveyed said property, to his father, by deed executed by him- 
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self and his wife, March 3, 1989. This plea also alleged thst this 
deed ( claimed by appellee to have been executed March 3, 1909, 

was delivered to the father and recorded by the father. The affi- 
davit of merits filed with these pleas also states that sueh deed 
was "recorded by the father." 

John F- Beck, father of the appellee, was, in 1908, a man 
about 70 years of age, a widower. Ue had three children -- one son 
(the appellee), and two daughters, Mary and Hlizabeth. He was 
the owner of 320 acres of rich, black soil farm land located 
three or four miles from Secor, then worth about $250 an acre; 
also 5 acres of timmber land, located a few miles from his farm 
land; also.a home in Secor, Illinois, where he was living with 
his two daughters, both of whom were unmarried. He tad lived in 
Secor for four or five years; prior to his moving to Secor, he 
lived on his farm lands above referred to, three or four miles 
from that towne Secor is a village in Woodford County, a few 
miles from Sureka, the county seat. John F+ Beck, had lived the 
greater part of his life on the above referred to farms, near Secor. 
He was of German descent, and a member and attendant of the German 
Evangelical latheran Church at Secor. This church conducts a 
perochial school in Secor, with 40 or 50 pupils in attendance, 
teaching bhe same courses of study, and subject to the regulations 
adopted by the public schools of the county- All of Mr. Beck's 
children had attended this school- In 1908, the appellee then a 
man between 40 and 50 years of age was married, living on his 
father's land as tenant. He had lived there since the feather moved 
from the farm into Secor. The appellee's children also attended 
this parochial school. 

In the fall of 1906, John F* Beck, the father of appellee, mde 
and executed deeds dividing his property among his son, the appellee 
herein, and his two daughters. The deed to the appellee conveyed 
165 seres of land to him and provided that appellee, who was the 
grantee in the deed, should pay $2500 within 10 years after the 


death of the grantor to a trustee selected by the board of Elders 
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of the German Hvangelical lutheran Church of Secor, Woodford 
County, to be used by that church for certain purposes as specified 
in the deed. This deed was filed for record by John F. Beck and 
apparently mailed to him from the recorders office and placed in 
his safety deposit box in the bank where it is claimed it remained 
until after his death, where it was found by the appellee. On 
March 3, 1909, a deed signed by appellee and wife to John F.- Beck, 
was, acknowledged before a notary public and was delivered to John 
F. Beck by the appellee and retained by him until the time of his 
death in whicAdeed the appellee and wife conveyed to Beck the prem- 
ises which were’ originally conveyed to appellee by his father John 
F- Beck. dohn F- Beek died in January 1910, and in January 1920 

or thereabouts certain conversations were had between the represen- 
tatives of the German Evengelical Imtheran Church and appellee, 
relative to the payment of the $2500 mentioned in the deed of 
November 14, 1908- There is a conflict in the evidence as to wet 
these conversations really were. The witnesses on behalf of the 
appellant contend that the appellee promised to give a note for 

the $2500 but this is denied by the appellee. No settlement was 
reached and this cause was instituted. The first question that 
arises in the case fe whether or not the deed from John F- Beck, 

to appellee, wes accepted or ratified by the appellee. Appellant 
and appellee have in effect agreed, that the only contested issue 
in this cause is whether or not the appellee accepted or ratified 
the voluntary distribution made by his father November 14, 1908, 
thereby ratifying the deed to him of that date. The evidence shows 
that the deed was drawn by John F. Beck, executed by him, placed 
upon record and subsequently found among his effects at the time 

of his death- The appellee contends tht he did not kmow of the 
existence of this deed until after his father's death but that his 
father had told him that he had conveyed certain lands to appellee, 
and that his father at a later date asked him to reconvey these 
lands to the father and that as a result of such request, appellee 


re-conveyed the lands and premises to his father. We are of the 
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Opinion that it was nedessary that this deed from John F* Beck, 

to appellee should have been accepted by the appellee in order 

to make it valid and binding and that the evidence does not sus- 
tain the contention of the appellant that the deed was delivered 
and accepted by appellee. We are also of the opinion that there 
was not a vested right in the appellant to this $2500 unless the 
deed was accepted by appellee, and that John F. Beck had a right 
to terminate the agreement between himself and his son at any time 
before an acceptance had been made by the appellant of the terms 
and provisions of the deed. 

There is no evidence in this record that there was any accept- 
ance by appellant prior to the time of the reconveyanee by the 
appellee to his father, John F+ Beck. That there was not a vested 
right to this $2500-in controversy in appellant is sustained in 
McCartney ve. Ridgway, 160 Ill. 156,157; also 13 Corpus Juris 713. 

Complaint is made of instructions 1 and 2 given on behalf 
of appellee and to the modification of an instruction cffered by 
appellant and modified by the court and given. The first and second 
instructions in effect told the jury that if the deed from appellee 
and wife re-conveying the property to John i’. Beck was delivered 
and aceepted by Jom I Beck in his life-time then the verdict 
should be fcr the appellee. The complaint against these instruct- 
ions is that they ignore the question of the acceptance and delivery 
of the deed from John Is Beck to appellee and that they ignore the 
question of the vested interest which the appellant claims to have 
had in the alleged trust fund by virtue of that deed. If there was 
no vested interest in the appellant, and John F- Beck and appellee 
were at liberty to terminate the alleged trust agreement and cancel 
the deed, then the instructions as given were correct and there 
was no error in giving either instruction 1 or 2. It will be 
observed that we have held that under the record in this case 
there was no vested interest in appellant in the $2500 and that 
John F- Beck and appellee were at liberty to terminate the alleged 
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trust agreement and cancel the deed. What is said relative to 
instructions 1 and 2 will apply to avpellent's modified instruction 
and given as modified. We recognize that the time at which appellee 
and wife executed the deed re-conveying the property is very 
material in this case, but under the undisputed evidence we must 
consider that it is a valid instrument and was executed on the day 
which it bears date. Complaint is made of appellee's 6th instruct- 
ion but we see nothing in this instruction that is erroneous snd 
that would be calculated to mislead the jury in any way- It is 
further claimed that the verdict is contrary to the evidence. With 
this contention we cannot agree. The case was fairly submitted to 
the jury» Taking the instructions as a series the jury was fairly 
and fully instructed as to the law in tie case. 

We are of the opinion therefore that the judgment of the lower 
court Should be affirmed. 

Affirmed. 
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STATE OF ILLINOIS, ere 
SECOND DISTRICT. (ps 


I, JUSTUS L. JOHNSON, Clerk of the Appellate Court, 

in and for said Second District of the State of Illinois, and keeper of the Records and Seal thereof, 

do hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in 
the above entitled cause, of record in my office. 

In Testimony Whereof, I hereunto set my hand and affix the seal of 

said Appellate Court, at_Ottawa, this 3 oth _day of 
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AT A TERM OF THE APPELLATE COURT, 


Begun and held at Ottawa, on Tuesday, the third day of October, 
in the year of our Lord one thousand ninef hundred and 
twenty-two, within and for the Second Pistrict of the State 


of Illinois: 





Present--The Hon. NORMAN L. JONES, Pyésiding Justice. 


Hon. AUGUSTUS A. PARTLOW, Justice. 
Hon. THOMAS A. JETT, /Justice. 
JUSTUS L. JOHNSON, /'Clerk. 
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BE IT REMEMBERED, that afterwards, to-wit: on 
the opinion of the Court was filed in the 
Clerk’s office of said Court, in the words and figures 


following, to-wit: 
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Gen. No. 7171 Agenda 69 
James J. Toalson, Appellee 

vs Avopeal from Peoria 
A. Jacobson, Appellant, 


Opinion by Jett, Jd. é 


This is a case instituted by Appellee against Appellant 
before a Justice of the Yeace in Peoria County, on a certain 
check executed and delivered by Appellant to one August Green, 
Jr. for the sum of $174.00. Appellee recovered a judgment 
before the Justice and Appellant appealed tc the Cireuit Court 
where the cause was agésin tried and the issues were submitted 
to a jury and a finding had for Appellee in the sum of $188.50. 
Judgment was rendered on the verdict of the jury and Appellant 
appeals to this Court. Appellant admits he executed the check 
in question and delivered it to Green but insists that he was 
‘acting for one Charles Frankel, and that he was the agent of 
Frankel. That a man by the name of Kleffman had a contract 
for a building aa school house at Mapleton, Illinois, and Kleffman 
had assigned his contract to Frankel. Appellant further oAthi ms 
that Green had done some work on the school house for Kleffman 
and Green wanted something to show what was coming to him when 
the work was completed, and that in order to es Green some- 
thing to show the sum that was coming to him 4opellant executed 
and delivered the said check beecroan. When the Appeliant signed 
the check he put the letter Agt. after his name and his claim 
is that in doing so he was representing Frankel. This check came 
into the hands of Appellee. Appellee states that he received the 
check from Kleffman and that thex: akixaippetigaxrreceives: thexcheek? from 
it was indorsed by both Green and Kleffman and that the said Appellee 
received the check from Kleffman in payment of a debt Kleffman owed 
Appellee. The check was dated ahead for a period of time of between 
two and three months. The said check bore date September 5, 1920, and 


from the statement of Appellant the check was issued some time early in 
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July of the same year. ‘There were no written pleadings in this case th 
suit having been brought originally before a Justice of the Peace, 

the statement of the cese to the jury in effect coustitute the 
pleading. The Appellant in stating his case, aS is disclosed by the 
record, stated that the defense was that there was no consideration 

for the check. He now insists in this Court that the verdict of 

the jury was against the weight of the evidence and that the Court 
erred in giving instructions for the Appellee and in refusing in- 
structions for the Appellant, and that the Appellee was not an inno- 
cent holder. 

The only evidence in the cause was the check offered by Appellee, 
and the testimony of the parties to the suit. The claim of failure 
of consideration is based entirely upon the evidence of Appellant and 
likewise the charge that the Appellee was not an innocent holder, 
rests alone upon the testimony of Appellant. Appellant testified to 
the effect that Appellee came to him after the 5 of September 1920, 
and that he informed Appellee about the ch€ck as above stated and that 
he did not owe a dime on it and states that he told Appellee to have 
nothing to do with the check. Appellant claims that notwithstanding 
this notice, the Aopellee took the check after it was due with notice 
of Appellants defense. Appellee testified that he did not speak to 
Kapelaantt about this check until after its due date when he went to 
Appellant for the money due on it. That he got the check from Frank 
Kleffman; that Kleffman owed him a bill, end he Appellee, accepted 
the check as payment on the bill; that he spoke to Appellant a few 
days after he got the check and that he did not speak to Appellant 
about the check before he got it from Kleffman. 

It was for the jury to say whom they would believe. The finding 
wes for Appellee on the questions of fadt, and after a careful exam- 
ination of the record, we find no reason why their finding should be 
disturbed. Yhis check was a negotiable instrument, and bore the in- 
dorsement of Greenaand Kleffman and was in circulation before the 
maturity date. The trial Court committed no error in giving or re- 


fusing instietions. 
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‘ Complaint is made as to the amount of the verdict. This inst- 
rument was past due about two years. We are of the Opinion it 
was proper to allow interest which was done. ‘Whe Judgment of the 


Circuit Court is affirmed. 


Aftirmed. 
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STATE OF ILLINOIS, } 


SECOND DISTRICT. Waa I, JUSTUS L. JOHNSON, Clerk of the Appellate Court, 


in and for said Second District of the State of Illinois, and keeper of the Records and Seal thereof 
do hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in 


the above entitled cause, of record in my office. 


In Testimony Whereof, I hereunto set my hand and affix the seal of 


said Appellate Court, af-Ottawa, this Rea _day ot 
—= CP rearecA yyy vr ion Lord one thousand 
wenty- 


nine hundred a 
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AT A TERM OF THE APPELLATE COURT, f 
Begun and held at Ottawa, on Tuesday, the tnirgfaay of October, 
in the year of our Lord one thousand nine Pondred and 


twenty-two, eae and for the Second pideriet of the State 


Of Llanos: \ / 
\ f 
\ # 


Present--The Hon. NORMAN L. JONES, Presiding Justice. 
Hon. AUGUSTUS A. PARTLOW Justice. 


ie 
Hon. THOMAS Af .JETT, Justice. 
JUSTUS L. JOHNSON, Clerk. i 
CURT S. AYERS, Sheriff. 








BE IT REMEMBERED, that afterwards, to-wit: on 
the opinion of the Court was filed in the 


Clerk’s office of said Court, in the words and figures 


following, to-wit: 
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Rockford City Traction Company, 
Appellee, 

Appeal from the Circuit Court 


Ve 


Fay Motor bus Company, of Winnebago County. 


ee ere we wm 


Appellant. 


Partlow, d. 

Appellee, the hockford City Traction Company, a corporation, 
began suit in the circuit court of Winnebago county against the 
appellant, the Fay Motor Bus Company, a corporation, to recover 
$3762.40, which appellee had paid to the administrator of the 
estate of G. Clarence Bailey, deceased, under an award of the 
Illinois Industrial Commission on account of the death of Bailey, 
who at the time of his death was a conductor in the employ of 
appellee. there have been two trials, in each of which a verdict 
was returned in favor of the apvellee for the full amount. Aftce 
the first hearing a new trial was granted by the trial court, and 
from the second judgment this appeal was prosecuted. 

The evidence shows that prior to October 9, 1919, T. Jd. 

Fay, under the name of the Fay Rockford Camp Grant bus Line, suet 
about twenty-five motor busses between the City of Kockford and Camp 
Grant, under an exclusive right issued to him by the United States 
Government. On October 9, 1919, the Fay Motor Bus Company was 
organized as a corporation and succeeded to the business, rights 

and privileges of T. J. Fay. The appellee operated a single track 
street car line north and south on Kishwaukee Street in the city 

of Rockford. dust south of the corner of Kishwaukes Stree t and 
Lewis Street there was a switch track ling enough to allow three 
street cars to pass. The south bound, or west, track of the switch 
was within twelve fect of the west curb of the street. On the east 
side of Kishwaukee Street, opposite the switch, was a signal switch, 


and when cars passed the switch it was the duty of the conductor 
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be cross to the east side of the street and throw the switch light 
so as to indicate that the track was occupied. E. A. Howard owned 
three busses which he operated as a part of the appellant system. 
One of these busses was lio. 36. On the morning of January 31, 1920, 
Howard was driving bus No. 36 south on Kishwaukee Street. As he 
came to the switch just south of Lewis Street he saw a street car 
standing on the west switch tracK& The weather was cold and the 
ground was covered with snow. Some of the snow had been swept frou 
the street car track in the direction of the west curb, and Howard 
claimed that the space between the west track and the curb was filled 
with snow to such an extent that he could not pass on the west side 
of the street car. He attempted to pass on the left, or east side 
of the strect car, and just as the front end of the bus came 
opposite the south, or front end of the stre t car, Bailey, the 
conductor of the street car, intending to throw the switch light 
on the easé side of Kishwaukee Street, started east across the 
strect from the front end of the street car. He was struck by the 
bus, knocked down and dragged ten or twenty feet and received 
injuries from which he died. Both appellant and appellee were 
operating under the Compansation Act. The administrator of Bailey's 
estate filed a claim for compensation against the apvellee and the 
Industrial Commission made an award which appellee paid and this 
suit is to recover from apvellant the amount so paid. 

The first count of the declaration charges general 
negligence on the part of the appellant. The second and third 
counts were withdrawn, but more than a year after the accident 
an additional count was filed charging a violation of an ordinance 
of the city of Rockford which provided that any vehicle, overtaking 
a street car, should pass on the right hand side of such car. The 
appellant filed the general issue, and certain special pleas in 
which appellant denied that it owned, ran, managed, or controlled 
the bus which caused the death of Bailey. A plea of the statute 
of linitations was filed to the second additional count. A demurrer 
was sustained to this plea and appellent elected to stand by the 
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At the close of the evidence on behalf of appellee and 
again at the close of all the evidence, a motion was made by 
appellant to direct a verdict in its favor. These motions were 
overruled and these rulings are assigned as error. Appellant 
insisted that these motions should have been sustained, because 
it did not own, run, operate or control the bus in question, but 
it belonged to Howard and was being operated by him at the time of 
the accident and he alone was liable. 

The evidence shows that these three busses owned by Howard 
were of the ssme general type and construction as the ones owned 
and operated by the appellant, and had painted upon them the name 
"Fay Rockford Camp Grant bus Line", or other similar name, and 
that all of them had painted upon the the name “Fay” and"Bus”. 
The license for the bus in question was issued to the appellait 
by the secretary of state upon an affidavit sworn to by Fay as the 
president of the company, and the company was alleged to be the 
owner of the bus. The appellant took out and paid for the Rockford 
city wheel tax, together with liability insurance, both of dwich 
were in the name of the appellant. The appellant printed tickets 
which had its name on them, and these tickets were received by 
Howard and his drivers as fares and were turned into the office 
of the apovellat, and the amount of cash represented by the tickets 
was paid daily by appeliant to Howard. The busses of Howard were 
dispatched, or sent out, on trips by the dispatcher of the appellant, 
and they took regular turns in the discretion of the dispatcher with 
busses belonging to the apvellant. Fay testified that he had 
negotiated with the city of iockford to obtain the rightto operate 
upon the streets of hockford, and with the utilities commission fbr 
a franchise for his busses in the city of ftockford, and thatthis was 
done after the company was incopporated and prior to the time of 
the accident. Howard paid $25.00 a weck to operate the busses between 
kKockford and Camp Grant for the reason that he coula@ not operate 
unless he had Fay's consent for such operation. When the busses 
belonging to Howard were not in operation, they were housed in the 
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Same garage with the Fay motor busses. The drivers of the appellant's 
busses made trip reports, and tioward and his drivers made the same 
reports on blanks furnished by the appellant, and the appellant 
kept these reports in its files, showing the number of passengers 
they had on each trip and what tine the bus left and when it came 
back. On the day of the accident there were between eighteen and 
twenty-five busses dispatched from the appellant's gerage. ‘Ihe 
bus in question remained in the eustody of the appellant for some 
little time axfter the accident. The evidence clearly shows that the 
appellant's driver violated the ordinance of the city of Rockfora 
in passing to the left of the street car instead of to the right 
of it. It was a question of fact for the jury whether the space 
to the west of the street car was so blocked with snow that the bus 
could not pass. There was evidence fairly tending to show that this 
place was not blocked with snow sufficiently to prevent the bus from 
passing to the right of the street car. If Dailey had been a 
passenger of the bus which caused his death, there could be no 
question as to the liability of the appeldant. 

From all of this evidence we think the fair inference is 
that the bus which caused this accident was being operated by the 
appellant as a part of its system of busses, and while it may have 
belonged to Howard, yet it was being operated by appellant Hr 
profit, and appellant was guilty of the negligence charged in 
the declaration. The evidence supports the charges in the 
declaration and for this reason the trial court properly refused 
to direct a verdict. 

Appellant insists the court imprdperly perwitted the 
witness Evans to testify that the bus in guestion was known as a 
Fay bus; that there was no difference between the lettering on the 
bus in guestiona and on other busses operated dy apvellant; that 
there was room for busses to pass ueteoee the street car and the 
west side of the street; also that the court committed error in 
permitting the witness Peterson to testify that he had, before that 


day, seen what were know as Fay busses on that street, and that he 
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was improperly permitted to testify to the ene of time he had 
been in the habit of taking « ride in the Fay busses. The objection 
to these answers is that they are conclusions and do not state 
facts., These items of evidence are picked out of the record at 
various places, but when the record is read in its entirety, the 
evidence complained of is not subject to th objection that it 
was merely the conclusions of the witnesses. We think the snswers were 
properly admissible as statements of fact. 

On the first trial, T. J. Fay was called as witness for 
the appellant and testified to certain fsets relative to the 
operation of the appellant's busses. On the second trial Fay was 
not present, and the court, over the objection of appellant, permitted 
the court reporter to read to the jury a part of the evidence of lay 
given on the former trial. The contention of appellant is that this 
ewidence was only admissible in case the witness was dead or was 
insane. Fay was the president of the appelant company. His 
testimony on the former trial was on behalf of the anvelilant, 
was an admission against interest, and was competent to be proved 
by any one who heard the admission, whether such person be the 
court reporter or any other person who happened to be present and 
heard the testimony. Scovill Mfg. Co. v. Cassidy, 275 Ill. 462. 

The court permitted Howard to testify that he ran two busses 
in the Fay bus line, but refused to permit him to answer that he 
operated two busses on tha t line,and this ruling is assigned as error. 
The first answer fully covered the question as to the manner in which 
the busses were operated, and in addition theréto the witness described 
under what circumstances the pusses were operated and thus fully 
answered the question compleined of. It - also contended that the 
court improperly refused to permit Howard to testify concerning the 
Sale of his busses after the accident. It was immeterial, as far as 
the question at issue in this case was concerned, what disposition 
Howard may have made of his busses after the accident. The only 
question at issue was whether or not this bus was being opevated in 
Such a way as to constitute a part of appeliant's bus line and 
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render appellant liable. ‘YThe court refused to vermit the witness 
Ke&ser to testify whether he knew that Howard operated other busses 
in the city of Rockford on the day of the accident, and refused to 
permit the witness to testify what Howard was doing in the 
city of Rockford in the latter part of December, 1919, and the 
first part of January, 1920. The witness was then asked what he 
wasd doing on Jamary 1, 1920, and the court sustained the objection 
on the ground that the inquiry should be brought down to the day of 
the accident and as to the manner in which this particular bus was 
being operated. The court excluded the evidence as to the operation 
of other busses by Howard as immaterial, and refused to vermit the 
witness to testify concerning the reports which were made by the 
witness relative to the operation of other busses by Howard. We do 
not think there was any error in any of these rulings. The court 
limited the examination to the questions at issue in the case and 
properly excluded all mtkbr other evidence. 

Compaaint is made of instructions A and B on the gnouwnd 
that they negative the probaVive force of any evidence of ownership 
that the jury had the right to consider the evidence as to ownership 
in connection with all the other evidence in thecase. The 
instructions as given stated correct rules of law apolicahhe to 
the facts in the case. It was entirely immaterial who owned the 
bus in question. If it was being operated at the time of the 
accident as a part of the appellant's bus system, then the fact 
that Howard owned the bus was immaterial as far as appellant's 
liability was concerned. Oyr attention is called to an instruetion » 
on page 66 of the abstract which it is calimed was erroneous. This 
instruction is not peferred to by number and we have been unable 
to find any instruction on the page referred& to which meets the 
objection made by the appellant. . 

Compalint is also made of the refusal of the court to 
give the fourteenth instruction offered on behalf of the appellant. 
This instruction told the ‘jury that pedestrians using the strects 


“for the purpose of travel are bound to use that degree of care to 
es 








apondtiw odd timxeg of beewtex tisos eft .ofdeil tusileqge pebaes 


r 


gseard resto fetareqo buewoll add we col orl xeditodw Mtives? og Toeted 





of boasted bus ,tagSteos edt To yeb ed¢ ao bxotdool to ysio odtt,.2 
eid ai gatob eaw Srswok tedw ytitasd ot agent te eat Timon, 
eit bus ,f@L ,redaeoed to oI5q. tedsel edt fa Srotto0t to a4 


ee 


ei isiw betas stadt esw eeentiw eat. »08eL kT sesh to veg, text, 


7 PM 


noites{do edt Sonistays Prs0o eft Bas osek if visas AO Brtoh # 





Zo yeh ont ot awoh a Sasso xd od Sisoda yttspat eds sads Susoxg, edt 0 
eaw avd velyottse eids doidw at tesuem edt of ee Ha6 inobtoos on 
AGEteisco ody ot ae sonebive odd behuloxe vts0e eit .botazeqo. aatted 
edt tiniteg of boestet bas ,lelietsmml eas biswoH ud gosand ister 


eid yd ehem drew doidw efiocet 





of ef .htewoH yd acaasd redto to nabiexans ent ot ovitslez eooatin 
“tusoe gc -agaifns evend to. Ys at Lotte YAS asw erent Sabit tom 
Pos sue0 edt si oweel ts anciteorp edd of wottantmexs AR Sotimty 

_.. segmebire redto siete [fs hebuLloxe. Witeeeag. 

_ basso ny edt mo & Dus A asoitousd eat to Shem et PanBigmed a 
qidatenwo to sonebive yas to sore ovitadoxc edt svitsgen Yoat tect 
qiseitonwo of eae oonebive edd rehianos oF Hrigix odd Sail VENG odd tent 
7 ei? soens mt eornebive xedeo ois {fs Ag i Belt Pomann He 

o¢ offsotloas wel te selst tosrx0e botata nevig 23 anolsountant. 

agt hemo onw Lottetamnt lox itae aw #1 29889 anit ai adosh edt 
eit to smart eft ge betaexreqo auted sew tt tI -nciteenp a asd ¥ 
fost ody aedt wedeye esd 2 'toaileqgs odd to PIG, & 88 fueb1208. 

Ee e'faslileqqes 6a ist es fetrod samt aow and odd bonwo. brewou dent 
* sottount ent ag ot Seiftse ef soidnetis tg9 ,bonreeave. as Gilidatl, 
aist sasosno tis aew bemtiso ei tt Hoigw Jostteds edd to 85 "B84, £2. 


aidans seed eval ew bas tedmen yd, od “ieciae s som at BN 3 


MaAAe\ We 
Oe 





etootsa odd soieg aiielateabos dais cast ont. bLod } nodsonst ont , at 


Yo 








eg even to ostge5 tadt ser od bayod ate Levsit to eeocrag edt sof 
A oat 


prevent accidents to themselves as s reasonable and cautious 
person would use under the same or similar circumstances. This 
instruction was not applicable to the facts in this case. Bailey 
was not a pedestrian using the strect as stated in the instruction. 
He was the condustor of a street car and was crossing the street 
in the exercise of his duties as an employee of the appellee. If 
he expercised due care and caution for his own safety at the time 
and just prior to the accident that was all which the law required 
of him. There is no evidence on which to base this instruction 
and it was properly refused. 

The additional count to the declaration was filed more 
than one year after the adcident. A plea of the statute of 
limitations wes filed to this additional count. A demurrer was 
sustained to the plea. This error is mentioned ink the briefs and 
arguments but as it is not argued we will consider it as waived. 

We find no reversible error and the judgment will be 
affirmed. 


Judgment affirmed. 
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STATE OF ILLINOIS, |} 


SECOND DISTRICT. CSP: 


I, JUSTUS L. JOHNSON, Clerk of the Appellate Court, 
in and for said Second District of the State of Illinois, and keeper of the Records and Seal thereof, 
do hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in 


the above entitled cause, of record in my Office. 


In Testimony Whereof, I hereunto set my hand and affix,the seal of 


said Appellate Court, tawa, this_ Ce day ot 
a d Se ae Lord one thousand 


nine hundred and _twenty- 





kof the Appellate Court. 
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AT A TERM OF THE APPELLATE COURT, 


Begun and held at Ottawa, on Tuesday, the third day of October, 
in the year of our Lord one thousand nine buplard and 
twenty-two, within and for the Second District of the State 


of Illinois: é 
\ f 
\ 2 
\ 


Present--The Bom cnNeN L. JONES, Presiding Justice. 
Hon. AUGUSTUS A. PARTLOW, Jastice. 


Hon. THOMAS M, JETT, Justiee. 
JUSTUS L, JOHNSON, Clerk. 
CURT S. AYERS, Sheriffs 
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BE IT REMEMBERED, that afterwards, to-wit: on 
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and Yt, | ‘oO the opinion of the Court was filed in the 
Clerk’s office of said Court, in the words and figures 


following, to-wit: 
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People of the State of lilinois, 
Defendant in “rror, 
vs. Error to County Court 
Paul Bein, otherwise known as of Lake 
Duke Bein, 


Plaintiff in Error. 


Partlow, d. 

Plaintiff in error, Paul Bein, was found guilty in the county 
court of Lake county on three counts of an information charging a 
violation of the Search and Seizure Act. Two counts charged the 
sales of intoxicating liquor, and one count charged the unlawful 
keeping for sale of intoxicating liquor. He wes fined an aggre- 
gate of $750.00 and sentenced to jail for ninety days. To review 
the judgment a writ of error has been prosecutéd from this court. 

Two witnesses testify that on May 28, 1921, they went to 
the hotel of the plaintiff in error, at Fox Lake, and saw persons 
on the premises who were under the influence of intoxicating liquor, 
and that cach witness purchased a drink of whiskey for which he 
paid seventy-five cents. C. A. Brune, a constable of Lake county, 
on May 25, 1921, went to the hotel with a search warrant and found 
Seven and one-half barrels of beer which, upon snalysis, was found 
to contain more than one-half of one per cent alcohol by volume. 
Plaintiff in error admits that he was the proprietor of the hotel 
and that the beer was found in his possession, but denies that he 
made the sales to the two witnesses who testified for the People. 
Under this evidence therecan be no doubt of the guilt of the plain- 
tiff in error on the charges upon which he was convicted. 

On cross examination of the state's witness, Schleicher, he 
was asked several times how he knew the liquor he purchased was 
whiskey. After answering this question several times he was egain 


asked the same question. Objection was made to the question on 
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the ground that the witness had already answered it, and the court 
teplied that he thought the witness had answered the question. 
Plaintiff in error insists that it was improper for the court to 
state that the witness had so testified. The record does not show 
that the court stated what the witness had testified to, but the 
court simply stated thst the question asked had been answered several 
times» The court was correct in this statement. The remark made by 
the court was not error, and it wes the jiuty of the court ee 
the repetition of the guestion. 

Complaint is made of two remarks made by the state's attorney 
in his argument to the jury- Objecticns were sustained to each of 
them. ‘The entire argument to the jury tees not anpear in the abstrad| 
but these remarks are singled out of the entire argument and the 
connection in which they were used does net appear. It is contend- 
ed by the defendant in error that the remarks were in reply to 
Statements made by counsel of plaintiff in error. In this condition 
of the record, it is impossible for us to determine whether the 
remarks were pr®Oper or not. ven if they were improper, objection 
was sustained to them and the court placed his disaporoval on them. 

The information was verified by the affidavit of the state's 
attorney: The state's attomey was called as a witness by plaintiff 
in error and testified that he did not swear to the facts contained 
in the affidavit of his own personal knowledge, but that he derived 
his knowledge from what people had told him. Plaintiff in error 
insisted that the information was not properly verified, as required 
by the statute, was in violation of Section 6 of the Bill of Rights, 
and for that reason the court should have granted the motion for a 
new trial and in arrest of judgment. It is also contended by 
plaintiff in eerer that for these reasons a constitutional question 
is involved. If a constitutional question was involved, such 
question was waived when a writ of error was prosecuted from this 
court. People v. Powers, £83 Ill. 438. tven if this court had 


power to consider this as a constitutional question, the contention 
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of plsintiff in error has been determined contrary to his cleim in 
People v. Kenredy, 303 Ill. 423, where the tuaky are almost identi- 
cal with those here presented and the Supreme Court held that the 
information in thet case was preperly verified as required by the 
statute. 

The judgment provided thet the plaintiff in error be confined 
in the county jail until the fine and costs were paid, er were 
worked out at the rate of $1.60 per dey, or until the plaintiff 
in error be otherwise discharged according to law. VYlaintiff in 
error contends that imprisonme:t at hard lator renders the offerise 
punishsbhle thereby infamous, regardless of the piace of the imprison- 
ment, sc that the prosecution for an offense which may be punished 
by laprisonment at hard labor can only be sustained by the present- 
ment of en indictment by & @rand jury under the fifth amendment of 
the constitution of the United itates, and several federal cases 
are cited in suonort of thie contentione The constitution of 
Iilinois contains no provision similar to the fifth amenduert to 
the federal constitution- Section 6, article 2 of tie constitution 
of Illincis provides thet “lo person shali be held to answer for a 
ecri-insal offense, unless on indictwent of a grand jury, except in 
cases in which the punishment is by Pine, or imprisonment otherwise 
than in the pevitentiary." Under this section it has been repeatedly 
held that it is lawful to try a person charged with the offense 
with which the plaintiff in error was charged, by filing an informe- 
tion, and the requisites concerning the return of an indictment are 
dispensed with in cases of this cheracter because the puciishment 
previded for is by fine or imprisonment, otherwise than in the 
penitentiary. Yarris v. reopi-, 76 Ili- 274. Gallagher v. reople, 
120 Ili- 179. People v. State Seformatory, 148 111. 413. Paulsen 
ve People, 195 Ili. 507. People v. Slowacki, £36 I1]- 612. 

Plaintiff in error complained thst the court improperly 
eompelled him to exercise his lsst peremptory chalien@e on the juro? 


Strine. It is claimed by the plaintiff in error that this juror 
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stated upon his examination that he had known the state's attorney 
for twenty-five years and that if the state's attorney swore the 
facts set forth in the information were true, he wonld believe 
the statenents sworn to by the state's attorney; that on account 

of this statement by the juror, the court should have permitted the 
plaintiff in error to challenge the juror for cause. From our 
examination of the record we do not think the plaintiff in error 
has correctly interpreted ie saewes of the prosvective juror. 
The most that can be said of the answer is that the juror stated 
that he did not believe the state's attorney would sign the informa- 
tion and swear to it unless he believed it was true. This answer 
is entirely different from the construction placed upon it by the 
plaintiff in error, was not sufficient to support a challenge for 
cause, and the court properly refused to sustain the challenge. 
After the court refused to permit the juror to be challenged for 
csuse, the plaintiff in error challenged him peremptorily, and 
it is claimed by the plaintiff in error thet this was his last 
chalienge and therefore he was required to accept a juror who 
was hostile. This contention is not susteined by the record. 
The juror Strive was a competent juror under the facts testified 
to by him. After he was challenged, another juror was called in 
his place. The examination of this juror does not anvear in the 
record and from all A paae arene he was a fair and impartial 

juror and wes competent to try the case. ven if the challenge 
of Stripe was not properly sustained, there was no injury to 
the plaintiff in error because of thst fact. 

We find no reversible error and the judgment will be affirmed. © 


Judgment affirmed. 
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Ralph Basford, 
Appellee, 

Vs. Appeal com Winnebage 
Rockford & Interurban Railway . 
Company, A 

Appellant, 


Partlow, J. 

Appellee, Ralph Basford, obtained a judgment for $9000.00 
in the circuit court of Winnebage county egainst the appellant, 
the Rockford & Interurban Railway Company, for personal injuries 
‘sustained by appellee in a collision between a street car of the 
appellant and the motorcyole on which appellee was riding, and 
from that judgment an appeal has been prosecuted to this court. 

The first ground of reversal urged is that the verdict is 
contrary to the evidence and that the evidence shows that the 
appellee was guilty of contributory negligence. The evidence 
shows that on November 17, 1930, the dsy of the accident, the 
appellee lived several miles north of the city of Rockford in 
@ suburb known as Lover's Park. The appeliant opéreted an in- 
terurban railroad north and south through the suburb. The track 
was parallel to and about fifteen feet east of a public highway 
known as North Second Street Road. Just east of appellant's 
track and facing west, was the home of appellee. The front fence 
was five or six feet east of the east rail of the track. The 
west end of the house was about fifteen feet from the front fence 
and about twenty feet from the east rail of the track. Just 
inside of the fence there were a few lilac bushes and a couple 
of fruit trees standing between the fence and the house. Along 
the north side of the house was a driveway extending from the 
public highway east to the barn which was fifteen or twenty feet 
east of the house. “On the morning in question it was dark, cold, 


misty or raining. Appeliee was employed in the city of Rockford 
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and had to be at his place of business at six o'clock in the 
morning. He got up at five o'clock in the morning, before day- 
light, dressed, went to the barn and got his motorcycle. He 
then went into the house and got his dinner bucket and started 
out of the driveway, west on his motorcycle. His headlight 
threw a light two hundred to three hundred feet ahead of him. 
He testified that he started in low speed, about five or six 
miles per hour, and as he traveled from tne west end of the house 
to the track, he looked to the north anc to the south to sse if 
a car was coming. He testified that he saw no car until the 
front wheel of his motorcycle was practically on the east rail 
of the track, when he sap the car for the first time going north; 
that he did not have time to escape and was struck and injured. 
There was evidence tending to show that the car was not on a 
regular run; that it was backing up to Lover's Park to pick up 
workmen to take them to Rockford; that there was no headlight on 
the rear end of the car, but there were some red lights on the 
rear end; that the oar was backing up at a rate of speed of about 
twenty-five miles per hour; that there was @ light in the car, 
but there was a conflict in the evidence as tc how brizhtly it 
wae burning. The most serious injury to appellee was the breake 
ing of the femur. He was confined to his bed for a long period 
of time, underwent several operations and the evidence tends to 
show that hig injuries are permanent. He was making $5.75 per 
day at the time of his injury, and was unabl<e to work from 
Novenmcer 17, 1920 wntil the day of the trial, May 3, 1923. 

The first count of the declaration charges general negligence. 
The second count charges that at the time the car was hacked upon 
the plaintiff, it was five o'clock in the morning, and it was dark, 
and the car was backed across the private driveway used by the 
plaintiff, and the car was not lighted and had no light ef any 
kind or character on the back end of the car to warn the appellee 


of its approach. The third count is a wilful and wanton count. 
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To the deciaration the appellant filed the general issue. 

The question as to whether the evidence sustained the 
allegations of the declaration, and the question as to whether 
appellee was in the exercise of due care, were questions of fact 
for the jury. There is no dispute as to the location of appellee's 
house, the tracks of the appellant and the distances between the 
various points. It is not disputed that appellant's car was run 
backwards and that there was no headlight on the north end. There 
is some dispute as to the rate of speed of the car, as to the 
amount of light in the car, and whether a beli or whistle wag 
sounded. From ail the evidence the jury was justified infinding 
that the allegations of negligence, as charged in the declaration, 
were proven. ° 

As to the degree of care of appéliec, it is undisputed that 
ag he drove out of his yard, his headlight was burning and threw 
a ray of light almost two hundred feet across the track and it 
shoudd have been seen by appellant's servants operating the car; 
that there were obstructions between the west end of his house and 
the appéliant's tracks; that it was dark and raining and the 
weather was cold. Whether he shouid have seen the car and could 
have stopped his motorcycle in time to have avoided the accident 
were within the province of the jury to determine. Unless we 
can say that the finding of the jury is against the weight of 
the evidence, it is out duty to affirm the judgment. We think 
that considering all the evidence, it shows that the appellee 
was in the exercise of due care and caution for his own safety 
just prior to and at the time of the accident. 

v Appellee was permitted to testify that it had been about 
two months since he could walk on his foot without a cane or 
erutch, and that he could not bend his kmec. It is insisted that 
the ‘answers were self-serving, and were the conclusions of the 
witness. Whether or not it was two months since he was abie to 
walk on his foot without a cane or crutch was not the conclusion 


of the witness, but was a statement of fact which was within his 
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4 
knowledge and which he had a right to testify to. It is also a 
question of fact whether he oould or could not bend his kee. 

Five X-ray pictures of appellee's injuries, taken at various 
times, covering a period of several months,were admitted in evi- 
dence. The objection to them is that there was no evidences that 
they were correct photographic reproductions of the things they 
purported to show; that there should have been preliminary proof 
as to their correctness; and that their introduction was prejudicial 
to the appellant. Photographs taken by the K-ray process are ad-— 
missible in evidence after propér preliminary proof has been made 
of their correctness and authenticity. The Chicago and Joliet 
Fleotric Railway v. Spence, 213 Ill. 20. No such proof was msde 
in this case of the correctness or authenticity of these exhibits 
and they should not have been admitted in evidence without such 
proof, but we do not think any injury was done te. tie appellant by 
that fact. The physicians who attended appellee testified fully 
as to the extent of his injuries, what operations were performed 
on him, and what condition he was in at the time of the trial. This 
evidence fully covered any facts which might have becn revealed by 
the X-ray photographs, hence there was nothing in the X-rays which 
would tend to shock the layman or create any imoressions of greater 
injuries, as claimed py the appellant. 

Complaint is, made of the sixth, seventh and eighth instructions 
given on behalf of the appelice. We have read each of these in- 
structions carefully and have considered them in the Light of the 
objections made against each and are of the epinion that they are 
substantially correct and are not subject to the oriticisms made 
against them, | 

We find no reversible error and the judgment will be affirmed. 


Judgment affirmed. 
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The People of the State of Illinois, . 
Defendant in Error, 
vs. Error to County Court 
Charles Krahenbuhi, of hee 


Plaintiff in Error. 


Partlow, d. 

The plaintiff in error, Charles Erahenbuhl, was found guilty 
in the county court of Lee county on three counts of an information 
charging him with a violation of the Prohibition Act, and was sen- 
tenced to pay a fine of $200.00 and costs and be confined in the 
county jail for sixty days. To review that judgment a writ of error 
has been prosecuted from this court. 

The information contained four counts. The first and second 
counts were identical and charged the defendant with unlawfully and 
knowingly selling intoxicating Figucrs The third count charged the 
unlawful possession of intoxicating liquor, and the fourth count 
charged the unlawful manufacture of intoxicating liquor. The verdict 
of the jury was as follows: "lie, the jury, find the defendant 
guilty as charged in the three counts of the information." The 
court sentenced the defendant upon the first, third and fourth 
counts. It is the contention of the plaintiff in error that the 
verdict is so defective that it will not sustain the judgment. In 
Chicago and Aiton Railroad Co. v. The People, 82 Ill. App- 679, on 
page 683, the court said: “In the case of an indictment under the 
dram shop act, for the sale of intoxicating liquor contrary to law, 
containing several counts, it has been repeatedly held by our courts 
that the verdict should specify the counts upon which the accused 
was found guilty, and that judgment should be entered separately 
upon each of the same." In People v. Whitson, 74 Ill. 20, the court 
said on page 26: "It is a rule founded in good sense, that where 
there are numerous counts in the indictment, and the jury find the 


defendant guilty of the charges, and not guilty of others, it is 
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necessary that they should point out with certainty upon which 
charges they find guilt and of what they acquit, and it would be 
error to sentence the prisoner upon counts other than those upon 
which he is found guilty." In Day v. Feople, 76 Ill. 380, it was 
said: "This was an indictment containing twenty counts. The ver- 
dict was 'We, the jury, find the defendant guilty on ten counts', 
on which the court rendered consecutive judgments. This was error. 
The verdict should have specified the counts upon which they found 
the defeniant guilty. * * It was impossible to know, from the 
verdict, on which counts the jury found the deferdant guilty, and 
on which counts they found him not guilty." Thses rules are appli- 
cable to this case. It is contended by the defendant in error that 
as the first two counts were for the sale of intoxicating liquor, 
and as the jury found him guilty on three counts, they necessarily 
found him guilty of all three violations of the law, namely, selling, 
manufacturing and having intoxicating liquor. This does not neces- 
sarily follow. It might be just as reasonable to suppose that the 
jury intended to find him guilty on two ccunts for selling and one 
count for manufacturing, or on two counts for selling and one count 
_for having intoxicating liquor, or on one count for selling, one 
for having and one for mamfacturing. We do not think the verdict 
was sufficient to sustain the judgment and for that reason the judg- 
ment will have to be rewersed. 

The evidence shows that prior to the filing of the information, 
the board of supervisors of Lee county, by resolution, authorized 
the state's attorney to aploy detectives to investigate violations 
of the prohibition law in that county. The state's attorney availed 
himself of that right and employed detectives. The information 
against the plaintiff in error was founded upon charges preferred 
by one of these detectives. On the trial counsel for plaintiff in 
error called the state's attorney as a witness. The state's attomey 
wanted to know what he was expected to testify ebout, and was in- 
formed that counsel desired to ask him with reference to his author- 


ity for the employment of the detectives, whereupon the state's 
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attorney refused to be sworn. Plaintiff in error appealed to the 
court but the court refused to require the state's sttorney to be 
sworne We think this was erroneous. The state's attorney was not 
exempt from testifying as a witness provided counsel for plaintiff 
in error desired to call him. He had no right to refuse to be swom 
and it was error in the court not to compel him to be sworn. How- 
ever, we do not think there was any injury to the plaintiff in error 
for the reason that the record of the board of Supervisors authoriz- 
ing the employment of detectives was subsequently offered in evidence 
and read in full to the jury. There may have been some other points, 
however, upon which counsel desired to interrogate the state's 
attorney and he had a right to put the state's attorney on the stand 
and question him. 
Complaint is made of the twelfth, thirteenth, fourteenth 
and fifteenth instructions offered on behalf of the defendant in 
error. It is claimed that these instructions are erroneous for 
the reason that they ignore the defense sought to be cstablished 
by the plaintiff in error. We have examined these instructions 
and are of the opinion that there was no error in giving them. 
They law down the rules of daw applicable to the case on behalf 
of the defendant in error, and any omissions which there might 
have been in them were fully covered by instructions given on be- 
half of the plaintiff in error. The defendant in error insists 
that certain instructions offered on behalf of the plaintiff in 
error relative to the testimony of detectives were erroneous and 
Shoula@ not have been given, but these instructions are not prdperly 
before this court. Most all of the instructions relative to de- 
tectives are erroneous and should not be given on another hearing. 
The most serious question is the contention of plaintiff in 
error that the detective employed by the state's attorney induced 
or persuaded the plaintiff in error to manufacture the liquor in 
question upon the promise that the detective would sell the liquor 


for the plaintiff in error. In view of the fact that this judgment 
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must be reversed for other reasons, we have purposely refrained 
from any consideration of that question. 

For the reasons indicated the judgment will be reversed and 
the cause remanded. 


Reversed and remanded. 
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STATE OF ILLINOIS, } .. 
SECOND DISTRICT. (SST, JUSTUS L. JOHNSON, Clerk of the Appellate Court, 
in and for said Second District of the State of Illinois, and keeper of the Records and Seal thereof, 


do hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in 
the above entitled cause, of record in my office. 


In Testimony Whergof, I hereunto set my hand and affix fhe seal of 
said Appellate ew gos this Sore day of 
— Hare in the year of our Lord one thousand 
nine hundred and twenty- 
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Charles D. Bemis, 
appellee, 
Appeal from County Court 
V8. 
of Kane 
Edward E. Keating, 


appellant 


Partlow, J. 

This appellee, Charles D. Bemis, began an action of assumpsit 
in the county court of Kane county against the appellant Edward E. 
Keating, to recover a real estate commission for services performed 
in the exchange of property between appellant and C. T. Kinney. 
The declaration contained the gommon counts, and a bill of parti- 
culars wwe filed. There was a trial by jury, a verdict for $750.00 
and from sxxk the judgment entered upon the verdict this appeal 
was prosecuted. : 

The appellant contends that appellee failed to prove any con- 
tract of suploynent either express or implied,and for that reason 
appellant's motion for a directed verdict should have been allowed; 
also that the verdict is contrary to the evidence, and the motion 
for a new trial should have been granted. The evidence shows that 
appellee was a real estate agent living in Aurora, Kane County, and 
the appellant was a dealer in horses, cattle and land, living at 
Huntley, MeHenry county. In July, 1917, appellee learned that C. T. 
Kinney, who resided in Aurora, had some horses for sale; that he 
owned a flat building in Brookline, near Boston, and wanted to trade 
the horses and the building for a farm. Appellee told appellant 
that Kinney wanted to trade for a farm, and he took appellant to 
see Kinney. Later appellee and Kinney went to Huntley,and appellant 
showed them two farms which he owned in McHenry county. Kinney was 
interested in the Lucas farm, and after looking at it, the three 
men returned to Huntley. Appellant testified that, after arriving 
at Huntley, he had a conversation with appellee, out of the presence 


of Kinney, in which appellant told appellee he did not like the 
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deal very well, and appellee told appellant he thought the faat pro- 
perty would be good property for appellant to own. Appellant testi- 
fied he then told appellee he would deal with Kinney provided appellee — 
was not to receive a commission from appellant, but this is denied 

by the appellee. A few days later appellant and G. R. Beverly, an 
attorney, drove to Aurora and met appellee about noon, near one of 

the banks. The deal with Kinney was discussed, and appellant testi- 
fied he told appellee he was not much interested in the trade, and 
appellee urged him to make the deal. Appellant also testified that 

he there told appellee he would not make the trade if he had to pay 
appellee a commission, but if appellee was taken case of some other 
way, he would deal with Kinney. This is denied by appellee. Appel- 
lant and Beverly then went to a restaurant for dinner. Appellee called 
Kinney on the phone and told him appellant was at the restaurant. 
Kinney went to the restaurant, had a talk with appellant, and they 
then went to Kinney's office where the terms of the trade were agreed 
upon. The Lucas farm of 160 acres was figured at $187.50 an acre, 

or $30,000.00. Kinney's horses and flat building were figured at 
$25,500.00, and notes and mortgages were to be executed by Kinney to 
appellant for $4,500.00. The trade was completed within the next 

few days and deeds were exchanged. Appellant testified he had several 
deals with appellee from 1912 to 1917, and in every instance the 
commission was agreed upon before the deal was consummated and was 

in a lump sum; that he raised the question of commission with appellee 
because he wanted a definite understanding, that he had always had a 
definite agreement in regard to commissions, and would not make this 
deal if he had to pay any commission. 

Appellee testifadd that in 1912, appellant wrote him a letter, 
which he could not find at the time of the trial, in which appellant 
agreed to allow him two and one-half per cent commission on any 
trades he brought to appellant at that time, but this is denied by 
appellant. Appellee also testified that, after the papers were signed 


in this transaction, he met appellant and Beverly in Aurora, and 
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appellant offered to pay him $500.00 commission, but he told appellant 
he thought he ought to have the regular commission. This conversation 
was denied by appellant and Beverly, who testified they did not meet 
appellee after the meeting in front of the bank at noon. Appellee 
‘testified that several months after the deal, he saw appellant in 
Huntley and asked him for a commission, and appellant told him he did 
not think he owed him anything; that he wrote a letter to appellant 
asking for a settlement, but this is denied by appellant, who testi- 
fied that the meeting at Huntley was about ten days after the deal 

was completed. 

The contention of appellant is that appellee's right to recover 
is based solely upon an alleged express contract of employment and 
the evidence does not sustain such a claim; that the 1918 agreement 
would not be sufficient to sustain a claim for commission for an 
exchange made in 1917; that there never was a listing of this parti- 
cular property with appellee; that appellee was a mere volunteer in 
this exchange and that he represented Kinney. 

The law governing real estate agents’ commissions is well 
settled in this state. The real estate agent must prove a contract 
of employment, either express or implied, before he can recover. 
Hafner v. Herron, 165 Ill. 242; Jackson v. Kohler, @89 Ill. 444; 

Bunn v. Smith, 190 Ill. App. 530; Turek v. Opava, 193 Ill. App. 370. 
If the employment of the broker is established and it appears that 
he was the procuring cause of the trade, he is entitled to his 
commission. Hersher v. Wells, 103 Ill. App. 418; McKeys v. Fseter 
157 Ill. App. 168. A verdict of a jury on these questions of fact 
will not be set aside unless it is clearly and manifestly against 
the weight of the evidence. Mayer v. McCann, 136 Ill. App. 501. 

The appellee's claim is based upon the letter of 1912. Appellant 
contends that this letter, by its terms, limited the dealings to 
about the year 1912, but the fact is undisputed that between 1912 
and 1917, the appellee made numerous deals for appellant and in 


every instance he received a commission. Appellant testified that 
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in each of these transactions a lump sum was agreed upon before 
the deal was completed, and that none of them was on a percentage 
basis, as specified in the letter of 1912. He also claims that he 
told appellee in Aurora, on the day the trade was made, that he 
was not much interested in it and would not make it if he had to 
pay appellee a commission. It seems hardly reasonable that appellant 
“was not much interested in the deal at that time", when he had gone 
to the city of Aurora for the purpose of closing the trade, and did 
complete it within a few hours after the alleged remark was made. 
Even if appellant did say he would not complete the sale if he had 
to pay appellee a commission, and afterwards he did complete the 
sale, it would not deprive appellee of his commission provided appellee 
established, by the evidence, a contract of employment with the appel- 
lant. Purgett v. Weinrank, 219 Ill. App. 88. We think the evidence 
shows that appellee was the procuring cause of this eogaer He brought 
the parties together and was active in the transaction from beginning 
to end. Whether he had a contract of employment was a question of 
fact for the jury. The letter testified to by appellee, the subse- 
quent deals from 1912 to 1917, engineered by him for which he was 
paid by appellant, and his aotivity in the trade in controversy, 
were sufficient to justify the jury in returning a verdict in favor 
of the appellec, provided they believed appellee's testimony. From 
this evidence we cannot say the judgment is so clearly and manifest- 
ly against the weight of the evidence as to justify a reversal, 
but on the contrary we think the evidence sustains the contention 
of the appellee. 

Appellant objected to the admission cf the letter of 1912 on 
the ground that there was nothing to connect it with the transaction 
ef 1917. Sufficient foundation was laid to permit appellee to testify. 
to the contents of this letter. He testified the letter was received 
by him; that it had been lost or destroyed and was not within his 
power to produce. When appellant objected that there was no 


connection between the letter of 1912 and the trade in question, 
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counsel for appellee agreed to prove the connection between them. 
At the close of appellee's evidence, appellant made a motion to 
strike out all evidence with reference to this letter on the ground 
that the promised connection had not been made. The court refused 
to strike out the letter and this ruling is assigned as error. 
We think the letter, as admitted in evidence, the subsequent transact— 
ions between the parties from 1913 to 1917, taken in connection with 
the trade in controversy, were sufficient to justify the trial court 
in wanttting the letter, and it then became a question of fact for 
the jury to say whether or not the contents of this letter, and the 
other evidence in the case, constituted a continuing contract between 
appellee and appellant and justified the recovery of the eommissicn. 
Complaint is made of the second and third instructions given on 
behalf of the appellee. The objection to each is that they direct 
a verdict and entirely ignore the appellant's defense. These 
instructions did not ignore the evidence offered on behalf of the 
appellant, but they required the jury to find from the preponderance 
of the evidence that an agreement had been entered into between 
the parties whereby the appellee was to perform certain services for 
the appellant, and they contained the necessary elements to be found 
by the jury before there could be a verdict in favor of the appellee. 
On behalf of the appellant the court gave four instructions which 
fully covered the law applicable to the appellant's defense. The 
jury was fully informed as to all the issues that were raised by 
the evidence. The instructions, taken as ar cers were correct 
and no error was committed in any of them. 


We find no reversible error and the judgment will be affirmed. 


Judgment affirmed, 
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STATE OF ILLINOIS, ).. 
SECOND DISTRICT. (SS 1, JUSTUS L. JOHNSON, Clerk of the Appellate Court, 


in and for said Second District of the State of Illinois, and keeper of the Records and Seal thereof, 

do hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in 
the above entitled cause, of record in my office. 

In Testimony Whereof, I hereunto set my hand and affix the seal of 

said Appellate Court, at Ottawa, this SoC day of 

pawns os - in the year of our Lord one thousand 


nine hundred and syenty- 





kof the Appellate Court. 
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AT A TERM OF THE APPELLATE COURT, 
Begun and held at Ottawa, 






on Tuesday, the third day 


October, 
in the year of our Lord one thousand nine hun 


twenty-two, within and for the Second Distrd@’cet of the State 
of Illinois: 


Present--The Hon. NORMAN L. JONES, Presidgng Justice. 


\ £ 
Hon\. AUGUSTUS A. PARTLOW, Justice. 
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BE IT REMEMBERED, that afterwards, to-wit: on 


the opinion of the Court was filed in the 
Clerk’s office of said Court, in the words and figures 
following, to-wit: 
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7141 32 
M. C. Chalfant, 
appellee, 
vs. Appeal from Livingston 


T. B- Bennett & Company, 
& corporation, 


appellant, 


Partlow, Jd.» 

Appellee, M. C. Chalfant, began an action of assumpsit in the 
circuit court of Livingston county against the appellant, T. 5. 
Bennett & Co-, a corporation, to recover $2500.00, for commissions 
and compensation claimed to be due appellee under a written contract 
with appellant, wherein appellant appointed appellee as a sub-agent 
in the state of Ohio to sell a device known as an Egonomy devise, 
which vaporizes kerosene so it can be used in automobiles instead 
of gasoline. Upon issues being joined, there was a trial by jury, 
verdict for appellee for the full amount, and from the judgment 
rendered upon the verdict this appeal was prosecuted. 

The first ground of revessal urged is that the court erred 
in not sustaining appellant's motion, at the close of appellee's 
evidence, to instruct the jury to find the issues for the appellant, 
and in denying said motion when renewed at the close of all the 
evidence. The evidence shows that the apvellant is a corporation 
engaged in the hardware business in the village of Flanagan. The 
appellee was a salesman of Fort Wayne, Indiana. Harly in 1917, 
appellant, through T. B. Bennett, its president, ourchased from 
the Economy Device Company of Peoria, Illinois, the right to act 
as distributor for its economy device in part of Illinois and in 
Indiana and Ohio. The appellant, on March 28, 1917, entered into 
a written contract with appellee, which provided that appellee was 
appointed agent of appellant for the purpose of appointing local 
agents in the state of Unio. The agency was to run from March 
28, 1917, to December 31, 1917. Appellant was to pay appellee one 
dollar for each device sold by any agent which appellee might 
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appoint, and appellee was to have the exclusive right to appoint 
agents in the state of Ohio- A deposit was to be made by each 
agent, and the money so deposited was to be placed to the credit 
of appellee to the amount of one dollar for each device sold. The 
appellee was also to receive one dollar for each device ordered 
by an agent in repeated, or subsequent orders. 

After the execution of the contract, the appellee devoted his 
entire time to the development of the business. He employed a 
mechanic and went from place to place in Ohio giving demonstrations 
and secured agents. Within three weeks he secured eight agents 
who deposited with the appellee $880.00, being two dollars for 
each device sold. Each of these agents" contracts provided that 
they were to pay $16.00 for each device, by sight draft attached 
at the time of the delivery» Appellee appointed L. C. Ritter, 
of Belle Center, Ohio, as @ sub-agent for logan and Hardin Counties, 
and Ritter deposited two dollars each for one hundred devices 
purchesed by him. 

On April 14, 1917, Bennett called upon Ritter at Belle Center, 
Ohio, and entered into a written contract with him, which contract 
is the basis of this suit. Bennett contends that appellant had no 
contract with the Economy Device Company, of Pecria, for the Sthte 
of Michigar, and that Ritter wanted Bennett to appoint him distri- 
butor for the State of Michigan. ie aus Ritter made a written con— 
tract for the State of Michigan on a printed form used for the sale 
of Tracfords, but with the understanding thet if Bermett could not 
secure the State of Michigan, the contract was to be void. Bennett 
could not get the State of Michigan and thereupon Ritter asked him- 
oo the State of Ohio. Bennett had paid the Peoria Company $2500.00 
for the State of Ohio, and agreed to let Ritter have Ohio for that 
sum. Bennett testified that they struck out of the contract al- 
ready executed, the word 'Michigan' and substituted the work 'Ohio', 
making it a contract for the state of Ohio instead of the State of 


Michigan. 
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Appellee contends that the contract entered into between 
Bennett and Ritter was on the same kind of a form furnished by the 
appellant to the appellee for the use of the agents appointed by 
appellee when they were ordering the devices from the appellant 
company; that it was entitled as a dealers agreement, and provided 
that Hitter was to have the right to sell the devices in the state 
of Ohio, from April 14, 1917, to December 31, 1917. It vrovided 
that Ritter was desirous of purchasing from the appellant large 
quantities of devices for resale in the State of Mmm Ohio, and that 
he ee | twenty-five hundred of them for which he agreed to 
pay $16.00 each, one dollar of such purchase price to be paid upon 
the signing of the contract, the balance cash on setenss: The 
contract shows, and it is not disputed, that at the time it was 
Signed, Ritter paid to appellent $2500.00, $1500.00 of which was 
in cash, and $1000.00 by a note with Kitter's father as security. 
Appellee claims that he was not advised of this transaction until 
some time after it occurred. Un June 11, 1917, he caused a sight 
draft to be drawn upon the appellant for $2500.00, being one_doliar 
each for the 2500 devices sold by appellant to Ritter, which draft 
was returned with the endorsement “elaim they do not owe this 
amount", and that thereupon he brought suit. 

The question for determination is whether the contract entered 
into between appellant and iiitter was a sale of twenty-five hundred 
devices, as claimed by appellee, or whether it was intended thet 
this contract was to be a transfer of the right of the appellant 
to sell devices in the State of Ohio; and that under it Ritter 
assumed the Spligation of the appellant to the appellee thereb) 
relieving the appellant from any further obligation to the appellee. 

The trial court permitted Bennett to testify concerning 
this transaction, and allowed him to vary the terms of the written 
contract between appellant and Ritter by parole evidence, this being 
& litigation which was not between theoriginal parties to the 
contract; and aiso permitted him to testify concerning conversation 


which he had with Ritter out of the presence of the appellee. 
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We have parefully examined both of the contracts in contro- 
versy- The contract between the appellee and the appellant was a 
contract in which the appellee was appointed as the sole representa- 
tive of the appellant in the State of Jhio to appoint sub-agents 
for the sale of the devices, and provided compensation for the 
appellee. It was to run from lWarch 28, 1917, to December 31, 1917. 
The contract between the appellant and hitter designated appellant 
as the distributor and Nitter as the dealer. It provided that, 
in consideration of the dealers agreement to purchase from the 
distributor a number ot devices thereinafter designated, and as 
many more as the trade in his territory required, the distributor 
Bpelected the dealer as his customer in said territory. It further 
provided that the dealer "hereby purchases 2500 devices, and agrees 
to pay for the same aS herein provided, the same to be shipped to 
him when ordered during the year 1917"; that the dealer agrees to 
pay "the sum of $16.00 for each"; that the dealer was in no way 
the legal representative, or agent, of the distributor and had no 
right, or authority, to assume any obligation on behait of the 
distributor; that it was mutually agreed that all devices th reafter 
ordered, during the life of the contract, should be deemed purchases 
and shipped subject to the same terms and conditions as those than 
ordered. It was further agreeu that the contract coritained the 
full and entire contract between the parties, and no alterations 
should be valid uniess in writing and signed by both parties. 

Under this contract between appellant end Ritter, Ritter 
purchased twenty-five hundred of these devices. He ourchased them 
at the time when appellee had the exclusive right to appoint agents 
and receive the commission of one dollar eache The oral explanetion 
of Bennett does not change the legal effect of this iustrument. 

In fact, we think the evidence of Kitter tends to show that the 
language oi the contract was used advisediy and expressed the true 
intention of the parties. Clause 15 of the contract provided that 
the agreement contained the full and entire contract between the 


parties, and no alteration should be valid unless in writing and 
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Signed by both ree Bennett's evidence, which tended to 
‘change the terms of the written instrument, in effect caused e con- 
flict in the evidence, and it was the duty of the jury to determine 
this disputed question of fact. se will not disturb the finding 
of the jury unless it is clearly against the weight of the evidence. 
We think the evidence shows that the contract entered into between 
the appellant and Ritter was, in fact, a sale of twenty-five hundred 
devices, and that appellee was entitled to his commission of one 
dollar each. | 
Appellee's first instruction told the jury what elements to 
consider in order to determine upon which side was the weight or 
preponderance of the evidence, but it did not, by express terms, 
mention the number of witnesses as one of those elements. In 
support of its contention that this instruction is erroneous, 
appellant cites the case of Chicago Union Traction Company v. 
Hampe, 228 I1l- 346- The first instruction is not identical with 
the one in the Hampe case. In that case, the instruction enumerates 
several elements to be taken into consideration, omitting the number 
of the witness, and then told the jury that from these elements 
named the jury should determine the weight, or preponderance of the 
evidence. The first instruction complained of told tke jury to 
consider the opportunity of the several witnesses for knowing 
the things about which they testify and, after naming several 
other things to be considered, it told the jury tht in view of 
@11 the other evidenee, facts and circumstances in evidence, they 
were to determine on which side was the vreporderance of the evi- 
dence. This instruction does not come within the mie amounced 
in the Hampe ease. It does not limit the elements to be taken 
into consideration, tc a few facts and cir-umstances, but it directs 
the jury to determine the weight of the evidence from all the facts 
and circumstances in evidence. The instruction was nor erroneous. 
Appelice's second instruction advised the jury that when 


parties execute a written contract, such written instrument is 





ot Bein at ssl .Sesebive e'thennsd, nabdcan, dvod shes 
~165, 8 hoeso doetto al. .dncmmuitent settiaw.eds to anret edt egnsdo” 
eistietob of Yrs eds to youb edt caw ti bas ,eonshive edt af tonlt 
gxiscit odd daeteth dom ILiw ei .teet to noideemp botsqath ekdt 
sSenebive edt to tdefow edt tentege ylisefis et th eeelas yrat edd to 
sosuded otmi boretue tesitsos edt ceadd. awdae oonebive ott anidd ow 
hevhasd avileytaowt to ofee s., test at ~asw Tedtid Fae toslleqqs oe 
emo to. soteaimmooatd of holtitae asw solleqes eds fas hes all 


fess tabtob 
ot etaomals tonw yet edd blot.cottemttent dertt a 'oollegas 





aa 
ees: 


so ¢igtew eat sew shia dSoidw sogy eninieteh of tebie at cosine 





-aute? eeougxe yd dom Sif th gud. ,esnebive ent to cpastebaogest 
ai ,atnesels exodd to ss0.as eeagsatiw to isdmua edt noitsem 
-ayoomorts ef. notteuttant aidt tedt xoignotwos ett to szeqana 
¥ yusemed aeitoevt. celal coggoidy Lo ease eft aoetiea jasifeags 

dtiw [soitmebi don ek soiveustens serlt edt ooh -Iit ase squall 
getereauno Aeitemutent edt (9859 gadd ol ..9a8o eqmal eit oot O80: odd 
sedan oft guidtimo ,nei¢detehtenco ofai meast od of etaemele [exeyes 


acuonele seedy mort jedt yruh odt. blot sedd bas , 8e0 nd EW. edt. =i 





7 ae 
edt to sonsasbhaogesq to. ,tdgiew odd. enimiatob hiloote Urs orig Semen . 





of yret edt blot to. bemisiqmoo notdogttagl tarlt ont -oombive 
_geiworl vot seeasidiw Latevea oft to vtinstzoqgo edd robtemo 
feieves gnimea todis ,bas yiitaes yods doidw ézods egaidt edt 






to weiy ai dait gist.edd blot ti ,betebitamoa ed oF wg cote g roAdo | 
Yeut ,estebive: wt eeoustaasotte bare atoet. ,osasbive aso edt cad 
~bre edt to SpnSTARINgeTS edt aew ebte doidw ao onimiedeb ot etew - 
Seoisoois of et odt aiitiw smoo tom esob soitosttent eidt jaa 


noist sd ot aefmemets sit timit ton 80 0b ti 2986D og sagt sit ae 


. 





atoatia ok tud .aconetemmuaio, bas atoai wet s of toiteteblanog. otal 
aii 2 


atost od} [ie mext conshtve edt to tdgiew orld enintedes ah wut edt 


+BNOSHO TTS. TOs eaw aobtouatent edt .eosebive oat evouatamnoxto bas 


mat? 


eae! 


fortw todd yrsh dt beeivas nottouttent Huo 998 a'soileqgs 


gi tneusidant settiiw dose ,tostisos sestizw 2 eiyooxe eeitisg | 


presumed to contain all of the terms of the contract between the 
parties, end when the contrary is claimed, the burden of proof 

- is upon the party to such contract who claims the same does not 
contain all of the terms. The objection to this instruction is 
that it erroneously case upon appellant the burden of establishing 
that the real contract between appellent and Ritter was not the 
contract appearing in the written instrument. The instruction ag 
given, announces a correct rule of iew and was applicable to the 
facts in this case as presented by the evidence on behsif of the 
appellee. he instructions given on behalf of the appellant cover 
the appellant's theory of the case and when all of the instructions 
are taken together as a series, they could not misiead the jury. 
Therefore, there was no error in the second instruction. 

The sixth instruction given on behalf of the appellee is as 
follows: "You are further instructed that if you believe frm the 
evidence and the instructions of the court," etc. The complaint 
is to the use of the words,"and the instructions of the court", 
it being contended that the jury only had to deal with the evidence 
and had nothing to do with the instructions of the court. No com- 
plaint is made of the badamce of this instruction. The fair and 
reasonabie interpretation of the language used is that if the 


jury believe from the evidence under the instructions of the court. 





It did not mislead the jury so they would think they had ayything 
to do with determining the lew applicable to the case, but it told 
them to decide the case exntirely on the evidence under the lew as 
‘laid down by the court. 

We find no reversible error and the judgment will be affirmed. 


Judgment affirmed. 
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DAVID A. (STAFFORD, Pal 
\ Appellant, wo 
: 4 Appeal from 
‘vs. Fi Fayette Cireuit 
W. B. JONES, ‘et al., i ae Court. 
: Appellees. 


OPINION BY BARRY, J. 


In a bill for injunction appellant charged that appellees 
placed obstructions in Indian Camp Branch and changed the 
natural flow of the water into a ditch made by them by rea- 
son whereof a portion of his land was washed away and his 
land flooded to such an extent as to render it practically unfit 
for cultivation and that previous thereto the waters of said 
Branch never came upon, passed over or touched his land. 
The Chancellor heard the evidence, in open court, and entered 
a decree dismissing the bill for want of equity at appellant’s 
costs. a ao SS BE 

Indian Camp Branch comes down from the hills and en- 
ters the Jones land from the west. or northwest and flows in an 
easterly direction until it passes a hill on the Jones forty at 
a point near the middle of the tract. That such had always 
been its course up to that point is not disputed. There is a 
dispute as to original course the water took from that point. 
There is evidence to the effect that it there spread out on the 
Jones forty some of it going on east toward appellant’s land 
and some south or southeasterly over the Jones and Flem Staf- 
ford lands in several channels which united farther down 
and emptied into Beck’s Creek. Some 15 or 20 years ago 
Mr. Wilson, who then owned the Jones forty, built a levee on 
the north and east sides of Indian Camp Branch on his land 
in an effort to turn it all south and keep it from going east. 
As a rule there were two or three freshets every year that 
washed out the levee the repair of which was a matter of fre- 
quent recurrence. 

The fact that the levy was built and maintained at an 
annual expense for many years tends strongly to show that 
the natural course for a large part of the water of Indian 
Camp Branch was in an easterly direction toward appellant’s 
land. When in good repair the levee kept the water from 
going in that direction and caused it to flow southeasterly 
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across the Jones and Flem Stafford lands. The lands of ap- 
pellant are in a bottom and have always been subject to over- 
flow in times of freshets. The soil of the Jones land is very 
sandy and much of it is cleared timber land. Until ten years 
ago no tiling had been done in that vicinity, but now there is 
a large amount of tiling which drains into Indian Camp 
Branch and Bailey Branch. This brings the water into these 
branches more quickly than before and creates a more rapid 
eurrent than in former years. 

Beeause of the sandy soil, Indian Camp Branch, during 
rainy seasons, would make new channels as old ones filled. It 
had done that for many years. The evidence tends to show 
that it had four or five different channels down through the 
Flem Stafford land. The levee was on the Jones land when 
Mr. Jones bought it. It washed out several times and he re- 
paired it. Mr. Flem Stafford sued him for maintaining the 
levee because it interfered with the natural flow and caused 
water to go upon his land which would naturally flow east 
were it not for the levee. The suit was never tried because 
Mr. Jones agreed that if the levee washed out again he would 
not repair it, but allow the water to take its course. 

In the spring of 1915, Mr. Jones plowed the Jones forty 
for corn and before it was planted there were two or three 
heavy rains and the levee broke. The plowed ground was 
loose and washed readily. After the spring rains it was 
found that the old channel of Indian Camp Branch was filled 
with sand and that it had eut a new and well defined channel 
to the east across the Jones land to the Bailey Branch, which 
runs north and south at the west line of appellant’s land. 


The new channel thus formed did not, at first, run 
straight east on the Jones land, but from near the center 
curved to the south for a distance of about five rods and then 
turned east to the Bailey Branch. The next year Mr. Jones 
straightened the channel by taking out the five rod curve. 
He placed posts and wire on the south bend of the curve 
and placed the soil from the excavation in the curved portion 
of the channel and leveled it. 

Appellant attempted to prove that Mr. Jones placed ob- 
structions in the old channel of Indian Camp Branch running 
south from near the center of his forty and in which the water 
usually flowed while the levee was maintained and that he 
made a ditch to the east line of his land into which the water 
was diverted by reason of the said obstructions. : 

We are of the opinion that the trial court was warranted 
in finding that Mr. Jones did not place any obstructions in 
the old channel but that the same was filled with sand caused 
by the action of the water on the plowed ground. 

There is also evidence sufficient to warrant the finding 
that Mr. Jones did nothing more than to straighten the new 
channel by taking out the five rod curve as above stated. 
Where a stream changes its course the new channel does not 
require age to become a natural water course, 27 R. C. L. 
1066; Rait vs. Furrow, 6 L. R. A. (N.S.) (Kas.) 157. 
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From a full and careful consideration of all the evidence 
we are of the opinion that the court did not err in dismissing 
appellant’s bill for want of equity. The decree is, therefore, 
affirmed. 


Affirmed. 
Nof’ to be reported in full. 
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CLEVELAND, CINCINNATI, | Granite City. 
CHICAGO AND ST. LOUIS 
RAILWAY COMPANY,” 


Appellant. 


Opinion by BOGGS, J. 


Appellee, as Administrator of the Estate of Elizabeth 
Schilling, deceased, recovered a judgment for $1,500.00 in the 
the City Court of Granite City, against appellant, C., C., C. & 
St. L. Railway Company, for the death of Elizabeth Schilling, 
who was struck by a passenger train of appellant on the 
Market Street crossing in the City of Venice. To reverse said 
judgment, appellant prosecutes this appeal. 

When the suit was originally instituted the St. Louis Mer- 
chants’ Bridge Terminal Ry. Company was joined with the 
appellant as party defendant, but before the trial the suit was 
dismissed as to said Terminal Railway Company. 

The first count of the declaration charges general negli- 
gence on the part of appellant. The second count alleges neg- 
ligence in failing to ring the bell or to blow a whistle for said 
crossing. The third count is based on the alleged negligence 
of appellant in operating its train through said city at a speed 
of more than ten miles an hour, in violation of the ordinance 
of said city. The fourth count charges negligence on the part 
of the watchman of appellant at said crossing in failing to 
warn or notify the deceased of the approach of said train. 
To said declaration appellant filed a plea of the general issue. 

It is first contended by appellant that the Court erred in 
failing to direct a verdict in favor of appellant at the close 
of appellee’s evidence, and then again at the close of all the 
evidence, on the gound that appellee’s intestate was not in 
the exercise of due care for her own safety just prior to and 
at the time of the injury, and that appellant was not guilty 
of the negligence charged in said declaration or any count 
thereof. 

Mrs. Schilling, the deceased, resided with her grandson, 
who lived on the west side of the crossing in question. She 
was employed at St. Louis and it was her custom to ride to 
said city on the Illinois Traction System, which runs through 
Granite City. In taking the car it was necessary for her to 





cross Market street from a westerly to an easterly direction. 
There were a number of railroad tracks intersecting this 
public crossing, among which were those of the appellant. 
While the general direction of said track is northerly and 
southerly, yet there was a curve in its approach from the 
south toward the Market street crossing. Some of the wit- 
nesses described it as being a short curve while others de- 
scribe it as a long one. On the day in question appellee’s in- 
testate left her home evidently for the purpose of boarding 
a car on the Traction Line for St. Louis. While crossing ap- 
pellant’s tracks one of its passenger trains coming from the 
south struck and killed her. 

On the question as to whether or not appellant was 
guilty of the negligence charged in appellee’s declaration, it 
may be said that the evidence in reference thereto was con- 
flicting. 

The testimony of the witnesses on the part of appellee is 
to the effect that the train was running from twenty to thirty 
miles an hour, while the testimony of the witnesses on the 
part of appellant was to the effect that the train was not 
running over eight or ten miles per hour. The ordinance 
pleaded in said cause and which was admitted in evidence, 
limited the operation of trains within said village to a speed 
not exceeding ten miles per hour. There was also a conflict 
in the evidence as to whether or not the watchman who was 
stationed by appellant at said crossing was at his station and 
in the performance of his duty at the time appellee’s intestate 
approached said crossing. The evidence on the part of ap- 
pellee being to the effect that he was not in the performance 
of his duty; that he was standing at the side of the shanty 
adjacent to said crossing and was picking up something at the 
time of the accident in question; while the evidence on the 
part of appellant was to the effect he was at his station and 
was in the performance of his duty. It was, therefore, a 
question for the jury as to whether or not appellant was 
guilty of the negligence charged. 

On the question as to whether or not appellee’s intestate 
just prior to and at the time of the injury, was in the exercise 
of ordinary care for her own safety, will say, that while there 
is no affirmative evidence to the effect that she looked and 
listened for the approach of a train as she crossed appellant’s 
track, still we are of the opinion in view of the evidence in 
the record with reference to the speed of the train, the ques- 
tion as to whether or not a bell was sounded and as to whether 
or not the watchman maintained at said crossing was in the 
performance of his duty just prior to and at the time of the 
accident, appellee would not be required in order to prove 
due care, by positive testimony that she looked and listened 
as she approached said crossing. Counsel for appellant. con- 
tend that in order for appellee to make out his case he must 
furnish such proof. We do not understand that to be the 
holdings of the Supreme and Appellate courts in this state. 
In Dukeman v. C., C., C. & St. L. R. R. Co. 237 Til. 104, the 
court at page 107 in discussing a question of this character 
says: “The evidence does not show that the deceased failed 
to look or listen for the approach of the train, and if it did, 
such failure would not be negligence per se. A failure to look 
and listen cannot be said to be negligence as a matter of law, 
since there may be many circumstances excusing such failure. 
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(Chicago &Northwestern Railway Co. v. Hansen, 166 II]. 623; 
Chicago and Alton Railroad Co. v. Pearson, 184 id. 386; Elgin, 
Joliet and Eastern Railway Co. v. Lawlor, 229 Id. 621.) The 
deceased had a right to presume that appellant would not run 
its train in violation of the ordinance of the city, and contrib- 
utory negligence could not be imputed to her for failure to 
anticipate that appellant would approach this crossing at a 
rate cf speed prohibited by the ordinance. In connection with 
the other circumstances surrounding the accident, the nat- 
ural instinct prompting to the preservation of life and the 
avoidance of injury, and consequent suffering and pain, may 
also enter into the consideration of the jury in determining 
the question of the due care of the deceased. (Chicago and 
Eastern Illinois Railroad Co. v. Beaver, 199 Ill. 34). We are 
not prepared to say, as a matter of law, that the deceased was 
guilty of such contributory negligence as to preclude a re- 
covery. We think this question was properly submitted to 
the jury as one of the fact.” 

We therefore hold that the Court did not err in refusing 
to direct a verdict on appellant’s motion. 

It is next contended by appellant that the court erred in 
giving the five instructions given on behalf of appellant. The 
first instruction informed the jury that in estimating appel- 
lee’s damages the had a right to take into consideration the 
prospective life of the said Elizabeth Schilling, “her oppor- 
tunity, ability and habits with reference to the making and 
saving money, etc.” 

There was no evidence offered with reference to the 
ability of Mrs. Schilling to make and save money, nor as to 
her life expectancy. The court therefrom erred in giving this 
instruction. 

The second instruction merely defines what constituted 

egligence and in our judgment substantially states the law 
as laid down by our courts. The third instruction is erron- 
eous for the reason that it in effect assumed that appellee’s 
intestate was in the exercise of due care for her own safety 
at the time of the accident. The fourth instruction is erron- 
eous in that it practically assumes that the flagman main- 
tained by appellant at the crossing in question was not in the 
performance of his duty just prior to and at the time of the 
accident. It also has a tendency to lead the jury to believe 
that it was assumed by the court that appellee’s intestate at 
said time was in the exercise of due care for her own safety. 

Instruction number five is erroneous in that, it in effect 
assumes that at the time in question no bell was rung or whis- 
tle sounded on appellant‘s engine. 

It is also contended that the court erred in refusing to 
give the first and second of appellant’s refused instructions. 
We have examined said instruction and are of the opinion 
that in so far as they state correct principles of law they were 
covered by other instructions given by the court on behalf of 
appellant. Thirteen instructions were given at the instance 
of appellant and they fully presented appellant’s theory of the 
case so far as it was based on the evidence. 

For the reasons above set forth the judgment of the trial 
court will be reversed and the cause will be remanded. 

Reversed and Remanded. 

Not/fo be reported in full. 
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BARRY, J. 


Appellee’s declaration, in assumpsit, contains the common 
counts and a special count. The latter is based upon a trade 
acceptance signed by appellant. He filed a plea in abatement 
to the effect that prior to the commencement of the suit he 
paid appellee $550.00 in consideration of which appellee ex- 
tended the time of payment of the said acceptance for one 
year from Oct. 21, 1921. The plea avers that the sum of money 
sued for in this cause was not due and payable to appellee at 
the time suit was brought because of the said extension. Ap- 
pellee demurred to the plea and the demurrer was sustained 
by the Court. He then demurred to the declaration and the 
demurrer was overruled and declining to further plead the 
Court entered judgment against him for the amount of ap- 
pellee’s claim. 

Appellant contends that his plea in abatement answers 
the entire declaration and that the Court erred in sustaining 
the demurrer thereto. If the plea had answered the entire 
declaration his contention would have to be sustained. We 
find, however that the plea avers that he paid a consideration 
for the extension of the trade acceptance, but does not aver 
that appellee’s sole cause of action was upon the said accept- 
ance. In other words while the plea purports to answer the 
whole declaration it only answers the special count. The ex- 
tension of the time of payment of the acceptance would not 
extend some other cause of action for which appellee might be 
entitled to recover under the common counts, unless it was so 
agreed. The plea does not aver that there was an agreement 
to extend any cause of action other than that upon the accept- 
ance. 

A plea that purports to do so must answer the whole dec- 
laration. If it simply answers the special count and leaves the 
common counts unanswered it is bad on demurrer. Gibbie vs. 
Mooney, 121 Ill. 255. Having failed to aver in the plea that 
appellee’s sole cause of action was upon the trade acceptance 
mentioned in the special count the demurrer was properly sus- 
tained, Haley vs. Supreme Court of Honor, 189 App., 478-487. 

The general rule is, that the misnomer of a corporaton 
has the same effect as the misnomer of an individual, and 
when the true name is necessarily to be collected from the in- 





strument or is shown by proper averments, a grant by deed 
to a corporaton or a contract with it, will not be invalidated 
thereby, 7 Am. & Eng. Ene. (2nd Ed.) 688; Northwestern Dis- 
tilling Co. vs. Brant, 69 Ill. 658. It seems to be well recognized 
that a corporation, as well as individuals, may have or be 
known by several names in the transaction of its general busi- 
ness so that it may enforce, as well as be bound by, contracts 
entered into in an adopted name other than the regular name 
under which it was incorporated, 7 R. C. L. 127. 

A corporation cannot, except as authorized by statute, 
change its name, either directly or by user, but if a corpora- 
tion acts by a wrong name it will not be permitted to avail it- 
self of its own wrong after receiving the consideration. Pil- 
sen Brewing Co. vs. Wallace, 291 Il. 59, and on the same prin- 
ciple one who deals with a corporation under an assumed 
name should not be permitted to avoid his liability after re- 
ceiving the consideration. In Standard D. & D. Co. vs. Spring- 
field C. M. & T. Co., 146 App. 144 at page 149, the Court said: 
“Tn the absence of injury or loss to appellants by reason of the 
use of the name ‘Globe Distillery’ instead of the ‘Standard 
Distilling and Distributing Co.’ we see no reason for releasing 
appellants from the force of a contract entered into by it with 
appellee under the former title.” 

In our opinion the Court properly overruled the demurrer 
to the declaration and the judgment should be affirmed. 


yf Affirmed. 
Pe reported. 
\ 
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BARRY, J. 


On appeal to the City Court from a Justice of the Peace 
appellee recovered a judgment for $207.47. 

Harry Mease was in the auto business in East St. Louis 
and sold used cars for appellant. On July 15, 1921, Mease re- 
ceived a written order from appellee in which the latter or- 
dered from appellant a certain Dodge car at the price of $550 
and made a cash payment of $20.00. $180.00 to be paid on de- 
livery and the balance in ten equal notes. The order made no 
reference to whether or how the notes were to be secured. 
The next morning appellee called at the office of Mr. Mease 
and paid him $180.00. The order was reported to appellant 
by Mr. Mease and appellant prepared notes and chattel mortg- 
age on the basis that appellee was to pay $605.00 for the car. 
The difference between the price stated in the order, $550.00 
and the $605.00, was to cover fire and theft insurance and 
brokerage. 

Appellee refused to sign the notes and chattel mortgage 
and said he had signed all the papers he agreed to sign and 
asked Mease to return his $200.00. The money was not return- 
ed and he brought suit against Mease and recovered a judg- 
ment for $200.00 before a Justice of the Peace. The judgment 
was not paid and he later brought this suit against appellant. 
The undisputed evidence is that no part of the $200.00 collect- 
ed by Mease was paid over to appellant. 

The written order signed by appellee contains this provis- 
ion: “Notice.—This order is subject to the acceptance of 
Weber Implement Co., who reserve the right to fill orders to 
the extent of their ability to do so, provided such orders are 
acceptable and they have the goods in stock, and shall in no 
wise be liable for any damages either real or supposed in this 
connection.” 

It was simply an offer on the part of appellee to purchase 
on the terms stated which he could withdraw before it was ac- 
cepted and approved by appellant, Martin & Co. vs. Wilms, 61 
App. 108. Apellant was not willing to accept the offer as made 
and made a counter offer on different terms by asking appel- 
lee to execute the notes and chattel mortgage. Appellee re- 
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fused to accept the counter offer and demanded his money 
back as he had a right to do. 

Where a contract has been rescinded or a person has re- 
ceived money as agent of another, who had no right thereto 
and has not paid it over, an action may be maintained against 
the agent by the party entitled thereto, to recover the money. 
Smith vs. Bender, 75 IIl., 492; Shipherd vs. Underwood, 55 Il. 
475. When appellee withdrew his offer and demanded a re- 
turn of his money he was entitled to and did recover a judg- 
ment against Mr. Mease. 

Appellee has cited no authority and we know of none that 
would authorize him to recover another judgment against ap- 
pellant on the same cause of action. To allow him to do so 
might enable him to collect, eventully, double the amount he 
paid. If he desired to hold appellant he should have sued it in 
the first instance. The judgment is reversed with a finding of 
facts. 

Reversed with Finding of Facts. 

The clerk will incorporate in the judgment the following 
finding of facts: 

“The Court finds that appellee’s offer to purchase was 
withdrawn before it was accepted by appellant and appellee 
sued the agent Mease and recovered judgment for the amount 
paid the said Mease before this suit was brought and _ the 
money collected by said agent has never been paid to appellant 


and that appellee is not entitled to recover.” 
‘ 7 reported. 
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Per Curiam. 


The declaration is in assumpsit and contains the common 
counts and a special count, the latter being upon a trade ac- 
ceptance Appellant filed a plea in abatement purporting to 
answer the whole declaration to which a demurrer was sus- 
tained and having elected to stand by his plea the Court ren- 
dered judgment for the amount of appellee’s claim. 


Appellant contends that the Court erred in sustaining the 
demurrer to his plea. The identical question was raised by 
this appellant in Sears, Roebuck & Co. vs. Bartlett, and we de- 
cided adversely to his contention in an opinion filed at this 
term of Court. For the reasons stated therein the judgment 
in this case must be affirmed. 

7? Affirmed. 

Not tobe reported. 
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Appellant brought this suit to recover the consideration 
paid b:r him for two certain participation certificates and at- 
torneys fees. The action is brought under Section 37 of the 
Securities Act and the declaration avers that said certificates 
were sold to appellant by appellee without complying with and 
violation of said Act. In his declaration appellant shows that 
prior to the commencement of this suit he tendered the said 
certificates to appellee and demanded that he pay back to him 
the consideration paid therefor and that he is ready and does 
produce the said certificates in Court for the use of appellee. 


Appellee filed a plea in abatement to which appellant in- 
terposed a demurrer and the same was overruled. Appellant 
then elected to abide by his demurrer and the Court rendered 
judgment in favor of appellee. 


The questions raised in this case are the same as those 
decided in Rice vs. Allison in an opinion filed at the present 
term of this Court and for the reasons stated therein the 
judgment of the Circuit Court must be reversed and the cause 
remanded with directions to allow appellant’s motion and to 
sustain the demurrer to the plea. 

va Reversed and Remanded with Directions. 
/ Not to be reported. 
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Appellee is a physician and was employed by appellant to 
care for an employe who was injured in the course of his em- 
ployment. He sued to recover for his services and appellant 
filed a plea to the jurisdiction of the Court on the ground that 
it is a matter to be determined by the Industrial Commission. 
A demurrer was sustained thereto and appellant having elect- 
ed to stand by its plea the Court entered judgment for the 


amount of appellee’s claim. 


Appellant contends that the Court erred in sustaining the 
demurrer to its plea. The identical question was raised and 
decided adversely in Edwards vs. Centralia Coal Co., in an 
opinion filed at the present term of this Court and for the 
reasons stated therein the judgment of the circuit court must 


be affirmed. 


, Not to be reported. 


Affirmed. 
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Opinion by Boggs, P. J. 


Plaintiffs in Error was arrested, tried and convicted in 
the Cireuit Court of Crawford County, under the Search and 
Seizure Statute. The court adjudged a fine against him for 
$200.00 with an order of commitment until the fine and costs 
be paid. To reverse said judgment this writ of error is prose- 
cuted. 

The record discloses that on or about April 4, 1921, Plain- 
tiff in Error and one O. F. Chapman, was found in an intoxi- 
cated condition on the public highway a few miles South of 
Robinson. The automobile in which they were riding was 
standing crossway of the road at the time in question. Plain- 
tiff in Error and his companion had several bottles in their 
possession in said ear, labeled ‘‘ Jamaica Ginger’’ together 
with a bottle of water anda glass. Said parties were arrested 
and said bottles were taken in possession by the Sheriff and 
States Attorney and were offered in evidence on the trial of 
said cause. 

It is first contended by the plaintiff in error for a re- 
versal of said judgment that the court erred in its rulings 
on the evidence. The Sheriff testified that he scented and 
tasted the contents of said bottles, and that in his judgment 
they contained intoxicating liquors. Counsel for Plaintiff 
in Error moved to exclude said testimony on the ground that 
there was no showing that the Sheriff had said bottles in his 
possession since Plaintiff in Error’s arrest. The Court over- 
ruled said motion and it is insisted said ruling was erroneous. 
Without going into an extended discussion of this assignment 
of error, it is only necessary to say that the testimony of the 
Sheriff that these were the bottles that were taken from the 
ear in which Plaintiff in Error was found was proper to be 
admitted in evidence. If Plaintiff in Error desired to know 
what effort had been made to preserve said bottles, he had 
a right to cross examine the Sheriff in reference thereto. This 
he failed to do. The Court did not err in overruling said mo- 
tion. 

It is next contended by Plaintiff in Error that the judg- 
ment in this case cannot stand for the reason that at the time 
he was arresed no warrant had been sworn out for his arrest 
or for the seizure of the liquor that might be found in his 
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possession. This was not necessary as an officer always has 
the right to make an arrest provided he has sufficient proof 
to sustain a conviction of the party arrested. 

Section 342 of the Criminal Code provides as follows: 
““An arrest may be made by an officer or by a private person 
without a warrant, for a criminal offense committed or at- 
tempted in his presence or by an officer when a criminal of- 
fense has in fact been committed and he has reasonable 
grounds for believing that the person to be arrested has com- 
mitted it.’’ 

It is next contended by Plaintiff in Error that the verdict 
is against the manifest weight of the evidence. The argu- 
ment on this motion however was largely based on the propo- 
sition that the court should have excluded the testimony of 
the Sheriff as to the contents of said bottles being intoxicat- 
ing. The formula contained on the label on the bottles in 
question were to the effect that the contents of said bottles 
was 90 per cent aleohol. This we think in connection with 
the testimony of the Sheriff that he tasted the contents of said 
bottles and that the contents was intoxicating, along with 
the fact that the Plaintiff in Error was found in an intoxi- 
eated condition at the time of his arrest was. certainly suf- 
ficient to sustain said verdict. 

Plaintiff in Error was found guilty on two counts of the 
information, namely; the third and fourth, and it is insisted 
by his Counsel that there could be no finding of guilty on more 
than one count as the evidence discloses it was all one trans- 
action. An examination of the information will disclose that 
separate offenses were charged against plaintiff in error. 

The third count charged Plaintiff in Error with trans- 
porting liquor in Oblong Township of said County and the 
fourth count with the transporting of liquor in Robinson 
Township in said County. We think the evidence was sufficient 
to sustain the verdict of guilty on both counts. 

It is next insisted by Plaintiffs in Error that the Court 
erred in making certain remarks during the trial in the pres- 
ence of the jury. The remarks complained of were not ob- 
jected or excepted to at the time of the trial and can there- 
fore not be urged as ground of reversal in a reviewing court. 
People vs. Lee, 248 Ill. 64; Chicago Hanson Cab Company 
vs. Havelick, 131 Ul. 179; Gill vs. The People, 42 Il. 312. 

It is next contended by Plaintiff in Error that the Court 
erred in its rulings on the instructions. We have examined 
the instructions complained of and are of the opinion that 
they are not subject to the criticism made. All the instruc- 
tions complained of are what are known as stock instructions. 

The third instruction was passed on and approved by the 
Supreme Court in the People vs. Searbook, 245 Il. 4385. The 
People’s fourth instruction was before the Supreme Court 
and was approved in Watts vs. The People, 126 Ill. 9. An 
examination of the authorities discloses that the court did not 
err in its rulings on the instructions. 

Finding no reversible error in the record the judgment 
of the trial court will be affirmed. 

Judgment affirmed. 

Vot to be reported. 
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PHILIP LEHMAN, 
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Opinion by Boggs, P. J. 


An action on the case was instituted in the Circuit Court 
of St. Clair County, by Defendant in Error, hereinafter called 
plaintiff, a minor suing by his next friend against Philip 
Lehman, plaintiff in error, hereinafter called defendant, for 
injuries to plaintiff resulting from being bitten by a dog be- 
longing to defendant. 

The declaration consists of two counts. The first count 
charges that the defendant did wilfully and injuriously keep 
a certain dog well knowing that the said dog was used and 
accustomed to attacking and biting mankind; that said dog 
on to-wit: Dee. 19, 1920, did attack and bite the plaintiff, ete. 
The second count is similar to the first except that in addition 
to the charges in the first count, it is charged that said dog 
was a vicious dog, and that the defendant at that time knew 
it was a vicious dog. To said declaration the defendant filed 
a plea of the general issue and a special plea denying owner- 
ship of the dog. <A trial was had resulting in a verdict and 
judgment against the defendant for $1500.00. To reverse said 
judgment this writ of error is prosecuted. 

The record discloses that on or about the 10th. day of 
December 1920 the defendant was living with his family in 
the village of Rentchler in St. Clair County. He was engaged 
as an engineer at a coal mine located approximately 500 ft. 
from his residence. The defendant owned or kept a dog at 
his home which he claimed was procured by a minor son who 
had since deceased. This dog was an airedale and shepherd 
cross and was about one year old at the time referred to. On 
the day in question being Sunday, the defendant left his 
home for the mine where he was engaged in cleaning the 
boiler of the engine, and two of the defendant’s neighbors 
came to his residence for the purpose of butchering hogs for 
him. About 10 o’clock a man by the name of Smith with his 
little boy aged 5 years, came to where the men were butchering 
and said dog attacked the child and bit his hand. About One 
O’clock in the afternoon of said day the plaintiff came to the 
defendant’s home and went out to where the men were butch- 








ering. He was there attacked by said dog, knocked down and 
severely bitten in the calf of the leg from which injury he 
suffered for several weeks. 

It is contended by counsel for the defendant, that as a 
matter of law before the plaintiff is entitled to recover it de- 
volves upon him to prove by a preponderance of the evidence, 
first, that prior to the time he was bitten the dog in question 
was vicious and addicted to biting persons. And, second, 
that plaintiff knew of this fact prior to the time. That the 
law is as stated counsel for the defendant is not seriously 
controverted in this case, and is well established by the 
authorities. Ammon vs. Melton, 42 App. 186; Johnson vs. 
Hekberg, 94 App. 636; Fritsche vs. Clemow, 109 App. 355; 
Domm vs. Hollenbeck, 259 Il. 382. 

It is further the contention of counsel for defendant that 
the verdict of the jury on these two propositions is against 
the manifest weight of the evidence. 

On the proposition as to whether prior to the time plain- 
tiff was bitten the dog in question was vicious and addicted 
to biting persons, the evidence is confined to the testimony in 
regard to the dog having bitten the Smith boy about 10 
o’clock of the day on which plaintiff was bitten. There is 
nothing to show that prior thereto said dog ever evidenced 
a disposition to disturb or harm anyone, except the testimony 
discloses that sometime prior, the dog had run at Mrs. Minnie 
Biebel the Mother of the plaintiff. 

We think however, the evidence was sufficient for the 
jury to find that the dog had the propensity of attacking and 
biting mankind, as the record discloses that the Smith boy did 
nothing to molest or aggrevate him in any way, and that his 
attack on him was wholly unprovoked and was of a vicious 
character. 

On the second proposition as to whether the defendant 
knew of the vicious character of the dog and of its propensity 
to bite mankind, prior to his biting the plaintiff, the evidence 
is conflicting. One Herman Kloess was working with the de- 
fendant on the day in question in and about cleaning said en- 
gine. This witness testified thaf Mr. Lehman’s son, Philip, a 
boy about twelve years of age came to the mine between ten 
and half past ten of that day; that he saw him in the boiler 
room; and that he heard this boy say to his father ‘‘That the 
dog had bitten a child in the yard but he did not say who 
the child was.’’ This witness further testified that the defend- 
ant told his son ‘‘To go home and tell them to kill the dog or 
tie him up out of the way.’’ He further testified that about 
one o’clock in the afternoon of said day he again saw Philip 
Lehman with his father in the boiler room, and that he heard 
him tell his father ‘‘That the dog had bitten another boy, that 
the defendant asked his son who it was, and that the son re- 
plied, it was Lawrence Biebel.’’ Kloess further testified that 
the defendant told his son to go home and tell them to kill 
the dog or tie him up, and that the father stated, ‘‘He was 
afraid of that, after he had bit the first one.’’ On the other 
hand the defendant and his son both testified that Philip was 
not at the mine on the first occasion testified to by the witness, 
Kloess, and that the first that he had told his father, with 
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reference to the dog having bitten anyone, was about one 
O’elock in the afternoon, and that he then told him the dog 
had bitten the Smith boy and the plaintiff. While only one 
witness testified on behalf of the plaintiff and two on behalf 
of the defendant, still we are not able to say that the jury were 
not warranted in finding that the preponderance of the evi- 
dence supported the plaintiff’s contention. The credibility of 
the witnesses was for the jury and it was for them to say to 
what extent if any, the interest of the witnesses may have 
affected their testimony. So far as the record discloses, the 
witness Kloess who testified on behalf of the plaintiff had no 
interest whatever in the result of the suit, while the defendant 
would of course have a direct, pecuniary interest therein. 

It might be further observed that there has been a previ- 
ous trial of this case and that the jury on the previous trial 
found the issues for the plaintiff. 

It is next contended by counsel for the defendant that 
even though the defendant had sufficient knowledge of the 
character of the dog to make it his duty to get rid of him, still 
he was not liable for acts done by the dog thereafter, until he 
had had a reasonable opportunity to get rid of him. Without 
going into a discussion of this proposition at length, it will 
only be necessary for us to say that in view of the fact that 
the defendant at the time in question was working only 450 
to 500 ft. from his residence, the jury would be warranted in 
finding that he had had ample opportunity to secure the dog 
so that he could not molest anyone or to have killed the dog, 
prior to the injury to the plaintiff. 

It is further contended by counsel for the defendant that 
plaintiff cannot recover for the reason that the evidence: 
tended to show that he learned in the morning of the day in 
question that the Smith boy had been bitten by the dog and 
being advised of this fact, he was guilty of such negligence in 
going upon the premises or near where the butchering was 
going on as to bar his right of recovery. The evidence in the 
record tended to show that the plaintiff had been in the habit 
of going to defendant’s home for the purpose of playing with 
defendant’s son, and in the forenoon of the day in question the 
plaintiff had been sent with another boy on an errand for 
one of the men doing the butchering. This errand required 
the boys to go to a neighbors and return to the defendant’s 
home, so that it cannot be said that the plaintiff was a tres- 
passer. Taking the plaintiff’s age, intelligence, capacity and 
experience into consideration he was not guilty of such negli- 
gence as would as a matter of law bar his right of recovery. It 
must be borne in mind in this character of case that the negli- 
gence or lack of care on the part of the plaintiff is a matter of 
defence. 

In C. & A. R. R. Co. vs. Kuekkuck, 197 Tl. 308, the Court 
at page 308 says: 

‘‘ Judge Cooley says that the doctrine of contributory 
negligence applies to the case of injury by animals, and if a 
man heedlessly places himself on the premises of another in 
a way of a bull which he knows to be vicious and dangerous, 
he has no lawful ground for complaint if he is gored. (Cooley 
on Torts, 346). It is a rule however that the public are en- 
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titled to act upon the presumption that all dangerous animals 
are properly confined and they need not exercise any especial 
care or caution for their protection.’’ The Court in the same 
opinion on page 309 says: 

“Tt is undoubtedly the rule in this State that if the party 
injured has been guilty of heedlessly placing himself in the 
way of a vicious dog with knowledge of its propensities, or 
has brought the injury upon himself by his own conduct, or his 
fault has proximately contributed to his injury, such facts will 
constitute a good defense. This defense, however, depends 
upon knowledge, and it is only after notice that the public are 
required to be on their guard to avoid injury. It is not neces- 
sary for a plaintiff to aver and prove the exercise of care 
and caution for his own protection, but it is a matter of de- 
fense.’’ 

There is nothing in the record to show that the plaintiff 
prior to and at the time of the injury in question knew that 
the dog was in and about the place where the men were butch- 
ering. Counsel for defendant stated in his brief that the 
plaintiff was: ‘‘Even twice warned by one of the butchers to 
get away lest the dog bite him, he disregarded and lingered 
about until he was bitten.’’ The record fails to show that the 
man who spoke to the plaintiff said anything about the dog. 
He told him he had better stand back or move away, but didn’t 
tell him why. The plaintiff testified that he did not know why 
he was requested to move away and immediately following the 
statement to him, the dog ran out and bit him. 

It is next contended by defendant in error that the court 
erred in refusing certain of the instructions offered by the de- 
fendant, one of the instructions referred to is as follows: 

“The jury are instructed that the plaintiff is required 
by law to establish his case by a preponderance of the evidence 
before he can recover. If the plaintiff in this suit has not so 
established his case, or if the evidence is evenly balanced so 
that the jury are in doubt and unable to say on which side 
is the preponderance, or if the preponderance of the evidence 
is in favor of the defendant, then, in either of these cases, 
your verdict should be ‘Not Guilty.’ ”’ 

We are of the opinion that this instruction substantially 
states a correct principle of law and in our judgment should 
have been given. However, we are not prepared to hold that 
its refusal is sufficient to require a reversal of the case espec- 
ially in view of the fact that the court gave to the jury on 
behalf of the defendant an instruction stating to them, that 
before the plaintiff can recover, it must appear from a pre- 
ponderance of the evidence that the defendant was the owner 
or kept the dog in question; that said dog had a propensity to 
attack persons, and that the defendant knew of such propen- 
sity before the plaintiff was bitten. 

The Court also gave on behalf of the defendant, this in- 
struction : 

‘‘The court instructs the jury even though you should find 
from a preponderance of the evidence that the dog in ques- 
tion was vicious and had a propensity to attack persons still 
unless you should also find that the defendant knew of such 
propensity prior to the injury in question you should find the 


4 








defendant not guilty.’’ The jury were fully instructed that 
before the plaintiff could recover, he must prove the different 
elements of his case, by a preponderance of the evidence. We 
are therefore of the opinion that no substantial injury was 
done the plaintiff by reason of the court’s failing to give said 
refused instruction. 

We find on examination, that as to the other two instruc- 
tions offered by defendant, and which were refused by the 
court, that the court did not err in refusing the same. The 
second refused instruction is abstract in form and the princi- 
ple undertaken to be stated therein was not stated as defi- 
nitely and accurately as it should have been. The third re- 
fused instruction undertook to call the attention of the jury 
to certain parts of the evidence and directed a verdict thereon. 
The Court did not err in refusing the same. 

In the assignment of error and statement of the case, 
it is set forth that the verdict of the jury is excessive. This 


assignment of error was not referred to in the argument of 
the case and therefore we would not be required to refer to it 
here. The verdict is amply large but we do not feel that it 
is so excessive, that we can say that the jury in fixing the 
same were moved by prejudice or passion and unless we can 
do so, in this character of case, we would not be warranted in 
reversing the judgment for that reason. The record discloses 
that the injury to the plaintiff was a very severe one. The 
ealf of his left leg was badly lacerated. He was confined to 
his bed some five to seven weeks and required attention both 
night and day. Said leg is still scarred and disfigured; and 
is smaller than the other. In the judgment of the physician 
who treated him it will always remain so. 

It is also contended by defendant that the court erred 
in refusing to direct a verdict on motion made by him at the 
close of the plaintiff’s evidence and again at the close of all 
the evidence. What we have already said in this opinion suf- 
ficiently disposes of that assignment of error. There was 
ample evidence in the record, which if true, taken with all 
inferences reasonably to be drawn therefrom, fairly tended 
to prove the plaintiff’s cause of action. The Court did not 
err in refusing to direct a verdict. 

Finding no reversible error in the record, the judgment of 
the trial court will be affirmed. 


Judgment affirmed. 
Not to be reported. 
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Opinion by Boggs, P. J. 


An action in assumpsit brought in the Cireuit Court 
of Lawrence County in September 1922, by appellee against 
appellant, her former husband, for board, clothing and other 
necessaries furnished by her to Lester James Hardacre, their 
son, from November 28, 1919 to September 10, 1921, resulted 
in a verdict and judgment against appellant for $906.08. To 
reverse said judgment appellant prosecutes this appeal. 

The record discloses that appellant and appellee separ- 
ated along in November 1914, at which time their said son 
was seven years of age. At the time of the separation the 
parents entered into a contract settling their property rights 
with a provision that the wife should have the care and con- 
trol of the son until he was twelve years of age and that 
appellant was to contribute to his support and maintenance 
the sum of $150.00 per annum. After said child became 
twelve years old he continued to live in the home of his 
mother and by her was supplied with board, clothing, medical 
attention and other necessaries. In 1916 the appellant se- 
cured a divorce from appellee in the Cireuit Court of Law- 
rence County. 

It is first contended by counsel for appellant that the 
court erred in permitting appellee to testify from a copy of 
the account sued on, instead of offering the account in evi- 
dence. While we are of the opinion that appellee’s use of 
said memorandum should have been restricted by the trial 
court more than it was, still we do not believe the error of 
such a character as to require a reversal of the ease, especially 
in view of the fact that no complaint was made by appellant 
in the motion for a new trial or in the assignment of errors 
that the verdict is excessive and the further reason that the 
other evidence in the record corroborated appellee’s testi- 
mony for the greater part of said amount sued for. 

Appellant further contends that the court erred in re- 
fusing to admit the contract of separation and an additional 
agreement entered into between said parties at the time of the 
separation, giving the custody, care and support of the child 
to its mother. We have examined said contracts and are of 
the opinion that the court did not err in refusing to admit 
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same in evidence as they did not purport to cover or affect 
the issues in this case. 

The main contention of counsel for appellant for a re- 
versal of this case is that appellee being the divorced wife of 
appellant and having received into her custody said minor 
child, should be held to have assumed the obligations inci- 
dent thereto. In other words, that where a wife leaves with- 
out justifiable cause and takes her infant child with her, the 
husband is not liable, upon the theory that if there is a legal 
obligation it must be on the ground that the father is entitled 
to the custody and services of his child. 

The evidence clearly shows in this ease that the father, 
the appellant, refused to provide a home or furnish any arti- 
cles necessary for the care of the child after it became twelve 
years of age and that the child was supported by the mother 
and maintained in her home from December 1919 to Septem- 
ber 1921 as charged in the declaration. We do not agree with 
the contention of counsel for appellant, that because the child 
was willing or preferred to stay in the home of his mother 
and thereby deprived the father of the association of the child, 
that he could be relieved of his legal liability to support the 
child. Especially, in view of the fact that the evidence does 
not show that he made any effort to secure the association 
of his child. 

There is a legal obligation resting on the father to sup- 
port his minor children, and while it is essential that there 
must be either an expressed or implied promise on the part of 
the father to hold him liable for necessaries furnished his 
minor child by a third person, yet where the parents separate 
and the father permits his infant child to remain with its 
mother, the father constitutes the mother his agent to pro- 
vide for his child and he will be liable for necessaries fur- 
nished it by the mother. (McMillen vs. Lee, 78 Il. 443. Par- 
sons on Contracts, page 307.) 


The fact that the parties to this proceeding have been 
divorced does not relieve the father from his obligation to 
support his minor son. Parkinson vs. Parkinson, 116 App. 
112; Plaster vs. Plaster, 47 Ill. 290; Panther Creek Mine vs. 
Industrial Commission, 296 Ill, 565. 

In Parkinson vs. Parkinson, supra, this Court in discus- 
sing a question of this character on page 114 says: ‘‘The ef- 
fect of the divorce was to leave the parties, in legal status, the 
same as if they had never been married. The rights of the 
appellee in her claim against appellant for support of the 
children is in no way affected by parental or marital relation- 
ship. In Plaster vs. Plaster, 47 Ill. 290, on the petition of a 
divorced wife for an order of allowance against the father 
for the support of a minor child in her custody, the court aptly 
defines the duty and obligation of the father as held by all 
decisions in this state when that questin has been raised. ‘The 
law of nature, the usages of society, as well as the laws of 
all civilized countries, impose the duty upon the parent of 
the support, nurture and education of children. This duty 
devolves first upon the father, and next upon the mother, so 
long as they are of tender years and unable to provide for 
themselves.’ ”’ 
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The right to maintain a suit of this character is fully war- 
ranted by the authorities. Complaint is made that the court 
made prejudicial remarks during the trial of the case. This 
point was not raised on the motion for a new trial or in the 
assignment of errors and therefore cannot be raised here for 
the first time. We have, however, examined the remarks com- 
plaind of and do not find anything prejudicial in connection 
therewith. No complaint is made of the ruling of the court 
on the instructions. 

Finding no reversible error in the record the judgment 
of the trial court will be affirmed. 


} Judgment affirmed. 
7 Not to be reported. 
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Opinion by Barry, J. 


Plaintiff in error was tried, convicted and fined for a vio- 
lation of the Prohibition Act of 1921. He contends that the 
evidence is insufficient to support the verdict; that the Court 
gave erroneous instructions, and that improper evidence was 
admitted. The evidence is such that we would not be war- 
ranted in holding that it is not sufficient to justify the verdict. 

The second and third instructions given for the prosecu- 
tion pertain to the effect of the flight of the accused to avoid 
arrest. Counsel admit that they accurately state the law but 
contend that there was no sufficient evidence upon which to 
base them. The sheriff and the Chief of Police testified that 
the night plaintiff in error was apprehended he asked them to 
not lock him up and he would give his word of honor that he 
would appear the next morning. He says he does not recol- 
lect such a conversation, but in the next breath says that he 
saw his lawyer and told him he had an urgent call to go to 
Tennessee; that the lawyer asked him if he had been arrested 
or served with any papers; that the lawyer told him if he had 
not been arrested or served with papers he could go; that he 
told the lawyer that he had promised the sheriff to come up 
the next morning. 

We can not agree with the contention that there was no 
sufficient evidence upon which to base the second and third 
instructions. The fourth instruction is an accurate state- 
ment of the law and was properly given, People vs. Scarbok, 
245 Tll. 485. The sixth is in reference to the weight to be 
given to the testimony of the defendant and the only com- 
plaint made is that it singles out the defendant. Such an in- 
struction could not do otherwise because, ‘‘The defendant’s 
relation to the case is different from that of any other witness, 
and if any instruction in regard to the method of determining 
his credibility is to be given, he must necessarily be parti- 
cularly singled out and the attention of the jury called special- 
ly to him,’’ People vs. Harrison 261 Ill. 517-525. 

The ninth instruction was approved in People vs. Zajicek 
233 Ill., 198 and in other cases. The objection to the twelfth 
instruction is well taken as it should not single out the wit- 
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nesses for the defendant, but the eighth directed the jury to 
apply the same rule to all the witnesses in the case, so the 
error can not be considered to be of a serious nature. Coun- 
sel did not set out, in the abstract, the instructions given for 
the defendant and we could, very well, refuse to consider the 
alleged errors in the Court’s rulings on the instructions given 
for the prosecution. 

It has been repeatedly held that error can not be predi- 
eated upon the giving, refusal or modification of instructions 
unless all the instructions are set out in the abstract, for the 
reason that there may have been other instructions given 
which cured the errors complained of, Reavely vs. Harris, 
239 Ill. 526-531; People vs. Goodman, 283 Ill. 414; Thompson 
vs. People, 192 Ill. 79; City of Roodhouse vs. Christian, 158 
Tl. 187. 

The Court committed no error in its rulings on the ad- 
mission or exclusion of evidence. 

As no reversible error has been pointed out the judgment 
must be affirmed. 

Affirmed. 


» Not to be reported. 
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Opinion by Barry, J. 


An information filed in the County Court charged that, 
on July 15, 1917, plaintiff in error ‘‘unlawfully and wilfully 
did then and there interrupt and disturb the peace and quiet 
of the neighborhood and family of one Elda Buchanan by then 
and there entering the dwelling house of the said Elda Bu- 
chanan and then and there taking hold of Vitura Buchanan 
and then and there putting his hands upon the breast of her, 
the said Vitura Buchanan’’. A motion to quash the informa- 
tion was overruled, a plea of not guilty filed and upon the 
trial the jury returned a verdict of guilty as charged in the 
information. Motions for new trial and in arrest were over- 
ruled and judgment entered on the verdict and the Court im- 
posed a fine of $50.00. 

It is apparent that the information was intended to 
charge a violation of Cahill’s Statutes Ch. 38, par. 143 which 
provides: ‘‘ Whoever wilfully disturbs the peace and quiet of 
any neighborhood or family, by loud or unusual noises, or by 
tumultuous or offensive carriage, threatening, traducing, 
quarreling, challenging to fight or fighting, * * *, shall be fined 
not exceeding $100.00’’. 

In our opinion the information is wholly insufficient to 
charge the commission of an offense under that section of 
the Statute. The facts averred, if true, might be made the 
basis of a charge of assault and battery but can not be con- 
strued as one of disturbing the peace. The motion to quash 
the information should have been sustained and the judgment 
is reversed and cause remanded with directions so to do. 

Reversed and remanded with directions. 


vA Not to be reported. 
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Opinion by Barry, J. 


The trial court restored a certain provision of a lease on 
the ground that it had been erased by appellant after the exe- 
cution and delivery of the instrument and without the know- 
ledge or consent of appellee. 3 kag SJ Le 

Dr. Tulley, husband of appellant, owned the premises for 
many years. In 1917 he conveyed a half interest to his wife. 
They were covenants, thereafter, until the spring of 1920 
when appellant purchased her husband’s interest. The lease 
in question was executed by the covenants to appellee who had 
been a tenant of the premises for about ten years prior to 
July 1919. 

Mr. Schmidt was agent for the Tulleys and looked after 
the property, the procuring of tenants and the collection of 
rent etc. In the spring of 1919 appellee wanted a new lease 
but the premises needed repairs and he informed the said 
agent that he would not take a new lease and make the re- 
pairs unless he could get a lease for ten years. The Tulleys 
were then in California and had been for sometime. Their 
agent wrote them in regard to appellee’s proposition and ap- 
pellant replied as follows: 

‘*T will be glad to give Marfia a lease if he will go ahead 
and fix up his place as he says, but we must know just what 
he is going to do first and all about it before we sign the 
papers as he might change his mind.’’ Mr. Schmidt wrote 
her again and on May 12, 1919 she replied:—‘‘I am _per- 
fectly willing to sign a lease for Marfia. He has been a good 
renter and never made trouble. I think he ought to take a 
lease for five years with the privilege of five more. He don’t 
need to worry. I will see that everything is done right for 
him and he knows IL don’t break my word. Tell him not to 
worry one minute about it.’’ 

Mr. Schmidt also wrote to Dr. Tulley about the matter 
and he replied on April 17, 1919 as follows: ‘‘In regards 
Jim Murphy, as far as I am concerned he can have a five year 
lease, with an option for five years more, but he will have to 
give a good and sufficient bond to protect the property.’’ 

Mr. Schmidt and appellee had a lease prepared in dupli- 
eate dated July 11, 1919 for a term of five years from Aug. 1, 
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1919 with a provision that ‘‘Second party has right to renew 
said lease until 1929 at same rental by notifying first party in 
writing on or before May 1, 1924.’’ Appellee signed both 
copies of the lease and Mr. Schmidt then sent them to Dr. 
Tulley. It is conceded that the said clause was in both copies 
of the lease when Dr. Tulley received them. 


Dr. Tulley says that he took the leases to his lawyer, Mr. 
Miles, and asked him to draw new leases and that Mr. Miles 
said he was busy and that all that would be necessary would 
be to strike out the objectionable clause and to return the 
same document. He says that Mr. Miles then handed them to 
his stenographer with instructions to strike out the clause and 
that she did so. He is corroborated by Mr. Miles and the 
stenographer but Mr. Miles is positive that appellee had not 
signed the leases at that time. This, however, is contrary to 
the fact. Mr. Miles acted as attorney for appellant in taking 
the depositions of his stenographer and Dr. Tulley and his 
partner acted as her attorney in taking Mr. Miles deposition. 


Dr. Tulley says that he signed the leases after the clause 
was stricken and that he then sent them to appellant. She 
says that when she received them they had been signed by her 
husband and appellee and the clause had been stricken. That 
her husband sent her the leases with a letter but that he said 
nothing about the stricken clause. She says she was not sur- 
prised when she found that the five year extension was 
stricken because she knew it was against her husband’s prin- 
ciples to grant a ten year lease. She says she never wanted 
appellee to have more than a five year lease. She says that 
she signed the leases and sent them to her agent Schmidt but 
said nothing to him about the stricken clause. 


Mr. Schmidt and his wife say that when the leases were 
received from appellant they examined them and found that 
the clause had not been stricken. Mr. Schmidt says he then 
took them to appellee’s store and laid them on the counter and 
told appellee to take his choice and that appellee took one copy 
and he kept the other as agent for the Tulleys. Appellee then 
ealled in his friend Edmund Hall, who is a civil engineer, and 
asked him to examine the lease and see if it was in proper 
shape for him to go ahead with the improvements he intended 
to make. Mr. Hall says he then read it over to appellee and 
that the clause had not been stricken and appellee testified to 
the same effect. Within two days thereafter appellee began 
making the improvements on the premises. He put in a new 
tile floor and metallic ceiling, put on new paper and painted 
the woodwork at an expense of about $2500.00. 

One evening in the spring of 1920 appellant asked Mr. 
Schmidt to borrow appellee’s copy of the lease for her as she 
wanted to see it that night and it was not convenient to get 
her copy. Mr. Schmidt procured appellee’s copy and took it 
to appellant who was sitting at her typewriter. He sat down 
and visited with her for sometime during which time she 
operated the machine but he did not notice what she was do- 
ing. Before leaving appellant handed him the lease and he 
took it back to appellee who, without examining it, put it back 
in his safe. 








Some months later appellee had a prospective buyer who 
asked to see his lease and when produced it was found that 
the clause in question had been stricken. The clause was 
typewritten and had been stricken on a typewriter by running 
hyphens through it. Appellee accused appellant of having 
changed his lease and she denied it. 

The original lease has been certified to this court for our 
inspection and it shows on its face that it was altered at some- 
time. In Waggoner vs. Clark, 298 Ill. 256, at page 260, 
the court said:—‘‘In Walters vs. Short, 5 Gilin 252, it 
was sought to have the court adopt the presumption that an 
alteration was contemporaneous with the execution of the in- 
strument, and the court refused so to do but left it to be ex- 
plained by the evidence as a question of fact. It may there- 
fore be taken as well settled in this state that there is no pre- 
sumption of law that an instrument has been altered from its 
condition when executed but that this is a question of fact, 
and the party producing such instument is called upon to ex- 
plain the alteration. This court has uniformly required that 
an alteration or interlineation shall be explained by the party 
claiming the benefit of the paper, and if it is suspicious in ap- 
pearance and a satisfactory explanation is not made, the 
conclusion will be against its validity.’’ 

Alterations, interlineations and erasures in a lease which 
change the legal effect and operation of the instrument and 
the lability of the parties, should be explained by the party 
seeking the benefit of the lease before it is received in evi- 
dence, Landt vs. McCullough, 206 IL, 214; Catlin Coal Co., 
vs. Lloyd, 180 IIL. 398. 

Appellant insists that she is charged in the bill with the 
commission of a criminal offense and that it was incumbent 
on appellee to prove his case beyond all reasonable doubt and 
cites Germania Fire Ins. Co., vs. Klewer, 129 Ill. 599 and 
other cases. In Oliver vs. Oliver, 110 Ill, 119 the bill charged 
that the defendant inserted his own name in a deed in place 
of the complainant’s name after the deed had been executed 
and delivered and the court held that the complaimant should 
prove his case by clear and convincing evidence. In Riggs 
vs. Powell, 142 Ill, 453 the court held that a charge of fraud 
and forgery should be proved by clear and satisfactory evi- 
dence. 

In Grimes vs. Hilliary, 150 Ill, 141 at page 146 the Court 
said :—‘‘It does not follow, that because an element may have 
entered into the act which would have rendered it indictable 
as a crime, but which is not alleged or necessary to be proved 
to authorize a recovery in the civil action, the proof must be 
made beyond a reasonable doubt.’’ 

It is not very material which of the foregoing rules is 
applicable to this case. The evidence is such that a court 
of review would not be warranted in holding that appellee 
had failed to prove his case beyond all reasonable doubt. 

It clearly appears that appellee would not make the im- 
provements unless he could get a ten year lease and this fact 
was communicated to the lessors. This appears from their 
letters and from them it also appears that in April and May 
1919 they agreed that if appellee would make the improve- 
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ments he could have a lease for five years with the privilege 
of five more. He had leases prepared accordingly and signed 
the same and they were sent by the agent to Dr. Tulley. 

The fact, that the leases were altered after appellee had 
signed them, is fully established. It is conceded that no one 
called the attention of appellee to the alteration. He was 
not advised that the lessors or either of them had changed 
their minds in regard to the length of time for which the 
lease was to be given. No excuse was offered for striking the 
clause from the lease so soon after both lessors had agreed 
to sign a lease containing such a clause. No excuse was of- 
fered for their failure to inform their agent or appellee that 
they had altered the lease before they signed it. Four wit- 
nesses testified that when the lease was delivered it had not 
been altered. 

Appellant’s attitude in regard to those matters is wholly 
inconsistent with the terms of her letter of May 12, 1919 in 
which she stated that she was perfectly willing to sign for 
appellee such a lease as the one in question before it was 
altered. At that time she assured him that he need not worry 
for a minute about it, that she would see that everything was 
done right for him and that he knew she doesn’t break her 
word. 

Appellee is a foreigner who can neither read nor write 
English. Appellant’s letter indicates that she knew this fact 
and that she felt it her duty to see that everything was done 
right for him. If the lease was altered after appellee signed 
it and before it was signed by appellant and her husband 
good faith and fair dealing should have prompted Dr. Tulley 
and appellant to inform appellee of the alteration. 

It is very evident that appellee expended about $2500.00 
for improvements on the faith of the lessor’s agreement that 
he should have a lease for five years with the privilege of five 
more. In her answer to the bill appellant admits that he made 
improvements on the property but avers that they were made 
under the lease as altered and that she as owner of the build- 
ing is entitled to the same and admits that she had informed 
appellee that after Aug. 1, 1924 he will have no further right, 
title or interest in the premises. 

If the clause was stricken before the lease was signed by 
Dr. Tulley and his wife and appellee was not informed of the 
alteration before he accepted it and made the improvements 
there can be little doubt but that appellee would be entitled 
to have the lease reformed and that appellant should be 
estopped from claiming the benefit of the alteration. 

Under the facts in this case we are of the opinion that it 
would be contrary to law and abhorrent to reason and justice 
to sustain the contentions of appellant. The ends of justice 
will be much better subserved if she is required to do what 
was so agreeable to her when she wrote the letter of May 12, 
1919. With the aid of the decree of the Circuit Court she 
can make her promise good and thus restore, in a measure 
at least, the confidence which she desired her tenant to re- 
pose in her. The decree is right and should be affirmed, 

f Affirmed. 
j Not to be reported. 
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Opinion by Barry, J. 


Appellant sought to recover on a note for $826.50 which 
appellee had executed for deferred payment on the purchase 
price of a cash register. The general issue and a special plea 
of failure of consideration were filed and upon the trial a ver- 
dict and judgment were rendered in favor of appellee. 

Appellee says that when he contracted for the register 
appellant agreed to install it in his place of business and teach 
him how to operate it. He also says it was never installed 
and that he has never seen it. Appellant’s agent, who made 
the sale, testified that the register was shipped to appellee at 
Alton, Ill., and that he refused to take it from the railroad 
company. He says that when he sold it to appellee he did 
not agree to install it for him or to instruct him in the opera- 
tion of it or that if it did not work satisfactorily appellee was 
not to take it. He was then asked: ‘‘Did you just sell him the 
cash register without making any agreement to install it or 
to explain the operation of it?’? And his reply was: ‘‘No 
agreement just a verbal understanding with him, but no agree- 
ment’’. 

In view of that answer it is not strange that the jury 
reached the conclusion that the verbal understanding was an 
agreement. As there was no written contract of sale it was 
the peculiar province of the jury to weight the evidence and 
determine upon what terms the register was sold. Apart 
from any contract, express or implied, or usage of trade to 
the contrary, the place of delivery is the seller’s place of busi- 
ness if he have one, and if not his residence; but in case of a 
contract to sell or a sale of specific goods, which to the knowl- 
edge of the parties when the contract or the sale was made 
were in some other place, then that place is the place of de- 
livery, Uniform Sales Act, See. 48, Cl. 1. 

There is nothing in the testimony on behalf of appellant 
to show that the place of delivery was not to be at appellee’s 
place of business. Appellant contends that a delivery to the 
carrier was a delivery to appellee and that no further proof 
was required to entitle it to recover. That contention can not 
be sustained. 
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Under Section 41 of the Uniform Sales Act it was the 
duty of the seller to deliver the goods, and of the buyer to 
accept and pay for them, in accordance with the terms of the 
contract. Section 46 clause one of that Act provides: ‘‘ Where, 
in pursuance of a contract to sell or a sale, the seller is author- 
ized or required to send the goods to the buyer, delivery of 
the goods to a carrier, whether named by the buyer or not, for 
the purpose of transmission to the buyer is deemed a delivery 
of the goods to the buyer, except in the cases provided for in 
Section 19, Rule 5, or unless a contrary intent appears’’. 

Section 19, Rule 5, of the Act provides: ‘‘If the contract 
to sell requires the seller to deliver the goods to the buyer 
or at a particular place, X X X, the property does not pass 
until the goods have been delivered to the buyer or reached 
the place agreed upon’’. 

From all of the evidence in the case there is no escape 
from the conclusion that the place of delivery was appellee’s 
place of business in Alton, IIl., and that appellant failed to 
deliver at that place. 

Appellant contends that the court erred in refusing all 
of its instructions. All of them, except the third, were ab- 
stract propositions of law and utterly ignored appellee’s de- 
fense and the provisions of the statute above referred to. The 
first told the jury that ordinarily a delivery to the carrier is 
a delivery to the purchaser. The third was to the effect that 
if they believed from the evidence that the cash register was 
contracted for by appellee and that it was made in compliance 
with the contract and was delivered to the carrier usually 
employed in the transportation of goods from the place of the 
seller to that of appellee then the property passed from ap- 
pellant to appellee and there was a delivery in law and the 
jury would be authorized in finding in favor of appellant. 
That would not be true if a contrary intention appeared. The 
instruction ignored appellee’s defense and the provisions of 
the statute aforesaid. No complaint is made as to the court’s 
rulings on the evidence. Finding no error in the record the 
judgement is affirmed. 

Affirmed. 

Not to be reported. 
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Appellant filed its bill in which it averred that on Sep- 
tember 2, 1920, Louisa Rampendahl was indebted to it in the 
sum of $1,000, as evidenced by a note for that amount dated 
May 18th, 1920, due September 18, 1920, signed by her and H. 
Rampendahl, Jr., Co., Inc.; that on September 2, 1920, the said 
Louisa Rampendahl was the owner of a house and lot in the 
city of Metropolis, I]., and that on that day she conveyed the 
said premises to her son George for one dollar and love and 
affection; that the said grantor was then and there largely 
indebted, financially embarrassed and insolvent and) the 
making of said conveyance rendered her wholly unable to 
pay her debts. 

The bill avers that the conveyance was but a gift and 
was intended to cheat and defraud appellant out of its said 
claim and to place the said property in a secret trust out of 
its reach; that on June 11th, 1921, appellant recovered a judg- 
ment on said note for $1100.00 and costs of suit upon which an 
execution was issued and the same was levied upon the prem- 
ises so conveyed as aforesaid. The bill prays that the said 
conveyance be set aside to the extent of subjecting the said 
premises to the payment of said judgment and costs. 

Appellees by their answer denied all of the materia! 
averments of the bill and alleged that at the time of the con- 
veyance the grantor was solvent and retained ample property 
to meet all of her debts. Upon a hearing the Court dismissed 
the bill for want of equity. 

The record discloses that the judgment recovered by ap- 
pellant was not rendered upon the note dated May 18, 1920, 
but upon a note dated May 18, 1921. There is no averment in 
the bill that the note upon which judgment was taken, was a 
renewal of the note of May 18, 1920. It appears from the 
evidence, however, that the note of May 18, 1920, was re- 
newed on Sept. 18, 1920. The latter note was renewed on Jan. 
18, 1921, and that note was renewed on May 18, 1921. It was 
upon this last note that judgment was rendered. 

A complainant can not avail himself of any claim estab- 
lished by the proof which is not alleged in his bill, even though 
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it appears in the evidence, Millard vs. Millard, 221 Ill. 86. If 
appellant desired to rely upon the fact that he was an existing 
creditor at the time of the conveyance by virtue of the note 
of May 18, 1920, and that said note was renewed from time 
to time until judgment was taken upon the final renewal note 
he should have so averred in his bill. The averment as to the 
note of May 18, 1920, with proof that judgment was taken 
upon a note executed a year later without averment that it 
was a renewal of the original note would not entitle appellant 
to relief. 

Without averment in the bill that the note upon which 
judgment was taken was a renewal of the note of May 18, 
1920, appellant stands in the position of a subsequent creditor 
who can only attack the deed on the ground of actual fraud, 
Phillips vs. North, 77 Ill. 248, of which there is no evidence in 
the record. 

The record discloses that Louisa Rampendahl, on Sept. 
2, 1920, was not indebted to any one except appellant, whose 
debt was $1000.00 and evidenced by the note mentioned in 
the bill. She had signed that note as surety for H. Rampen- 
dahl Jr. Co., Inc. At the time of the conveyance the prem- 
ises in question were worth about $2,000 to $2500 and she con- 
veyed the same to her son for one dollar and love and affec- 
tion. She retained a life estate in the premises conveyed and 
then had 165 shares of the capital stock of H. Rampendahl 
Jv. Co. Ine, of the par value of $16,500 and 70 shares of the 
capital stock of the Metropolis Towing Co. of the par value 
of $7000. 

The record discloses that in May, 1920, the capital stock 
of the Towing Co. was increased from $50,000 to $100,000, the 
increase being subscribed for and paid in cash, and that its 
property was worth $170,000 or more. The other company 
had a capital stock of $50,000 represented by its plant at 
$40,000 and $10,000 in cash when organized. 

Fore several years prior to Sept. 2, 1920, both companies 
had been in business at Metropolis and had been prosperous. 
The Rampendahl Co. was engaged in the manufacture and 
sale of slack barrel staves and heading and the other com- 
pany was subsidiary thereto. During the fall of 1920 and up 
to Jan. 31, 1921, the company was selling staves at $30.00 per 
thousand and heading at 25 cents per set and had orders that 
would require the full operation of the plant for several 
months at prices allowing a net profit of $2,000.00 per week. 

Between Jan. 31, 1921, and May 1st, 1921, prices declined 
but they were still operating at a profit. After May 1st prices 
declined more rapidly until July Ist, when staves were selling 
for $7.50 per thousand and heading at eight cents per set. 
The only witnesses who testified on the subject say that both 
corporations were solvent on Sept. 2, 1920, and continued so 
for several months therefater. 

The evidence shows that 50 shares of the capital stock of 
the Rampendahl Co. sold for $5,000 in the summer of 1920 
and that in Dec. 1920 Louisa Rampendahl sold 25 shares of her 
stock in that company for $2500.00. It appears, therefore, 
that a small part of the property she retained after the con- 
veyance of Sept. 2, 1920, sold for $2500.00. Unless we disre- 
gard the sworn testimony and undisputed facts we must con- 
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clude that the two companies were solvent on Sept. 2, 1920, 
and that she retained property that was then fairly worth 
about $23,500.00. 

It does not appear that she or either of the companies 
was largely indebted or financially embarrassed on Sept. 2, 
1920, or that subsequent insolvency resulted because of any 
indebtedness that then existed, but the unfortunate desults 
were due to the unexpected, and unusual rapid decline in 
prices which was nation-wide and not confined to any par- 
ticular line of business. 

Where a debtor, at the time of making provision for his 
future support, retains in his hands what is then amply suf- 
ficient to pay his debts, in the shape of notes on solvent par- 
ties, the subsequent insolvency of the makers of the notes will 
not necessarily render the provision in favor of the debtor 
fraudulent as to creditors, Harting vs. Jockers, 136 Ill. 627. 

In Emerson vs. Bemis, 69 Ill. 537 at page 541 the Court 
said: “The true rule, by which the fraudulency or fairness of 
a voluntary conveyance is to be ascertained in this respect, is 
founded on a comparative indebtedness; or, in other words, 
on the pecuniary ability of the grantor, at the time, to with- 
draw the amount of the donation from his estate without the 
least hazard to his creditors, or in any material degree les- 
sening their then prospects of payment.” 

“The mere fact of being in debt to a small amount would 
not make the deed fraudulent, if it could be shown that the 
grantor was in prosperous circumstances and unembarrassed, 
and that the gift to the child was a reasonable provision ac- 
cording to the state and condition in life, and leaving enough 
for the payment of the debts of the grantor.” Patterson vs. 
McKinney, 97 Ill. 41-47. In the same case on page 50 the Court 
said: “There does not appear to have been any reduction 
of the debtor’s property from any unexpected loss which 
might not reasonably have been calculated upon.” 

In the case at bar the grantor was in debt to no one ex- 
cept appellant and it was but $1,000. After making the con- 
veyance she retained stock in the corporation which was 
worth according to the evidence $23,500. The property con- 
veyed to her son was worth $2,000 to $2500, or about one-tenth 
of her estate. Several months later there was an unusual and 
unexpected loss to the corporation in the rapid decline in 
prices which in a few months resulted in financial ruin. If 
the corporations were perfectly solvent and their property 
had been destroyed by fire with no insurance, no one would 
seriously contend that the conveyance should be set aside on 
the ground that there was fraud in fact or in law. We see 
no reason then why it should be set aside when the loss was 
almost as sudden and from a cause so unusual and unexpected 
as disclosed by the evidence. 

In our opinion the decree is right and must be affirmed. 


AFFIRMED. 
Not to be reported. 
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Appellee recovered a judgment for $1,800.00 for dam- 
ages to his growing corn alleged to have been caused by ap- 
pellant. He charged in his declaration, that appellant while 
engaged in the manufacture of commercial fertilizer so oper- 
ated its plant as to cause injurious acids and gases to be 
thrown into the air and that the wind carried them into and 
upon his premises in the vicinity and that his growing crop, 
by reason thereof, was greatly damaged and most of it de- 
stroyed. The facts alleged constitute a nuisance and it was 
not necessary to aver or prove that appellant was guilty of 
negligence, Laflin & Rnd Powder Co. vs. Tearney, 131 Tl. 322. 

When a manufacturer of commercial fertilizer operates 
its plant in such a manner as to generate acids and gases 
which escape into the surrounding atmosphere, and are car- 
ried by the wind upon the premises of another whereby his 
growing crops are damaged or destroyed he is entitled to re- 
cover therefor, U. S. Smelting Co. vs. Sisam, 191 Fed. 298; 
37 L. R. A. (N. 8S.) 976; Frost vs. Berkeley Phosphate Co., 
26 L. R. A. (S. C.) 693; Susquehanna Fertilizer Co. vs Ma- 
lone, 9 L. R. A. (md.) 737; Fogarty vs. Junction City Pressed 
Brick Co., 50 Kan. 478; 18 L. R. A. 756; Campbell vs. Sea- 
man, 63 N. Y. 568; Pennsylvania Lead Co’s. Appeal 96 Pa. 
St. 116; 20 R. C. L. 451. ‘‘Tf’’, says Blackstone, ‘‘one erects 
a smelting house so near the land of another that the vapor 
and smoke kill his corn and grass, and damage his eattle there- 
in, this is held to be a nuisance’’, Pennsylvania Lead Co’s. 
Appeal, 96 Pa. St. 116. 

The evidence shows, beyond question, that sulphuric acid 
is generated at and escapes from appellant’s plant. Its coun- 
sel admit that the testimony of the expert witnesses for ap- 
pellee shows that his crop was damaged by acid of that char- 
acter. They argue, however, that it was not proven that the 
acid which did the damage came from their client’s plant. 
That no reasonable inference can be drawn from the evidence 
that the damage was caused by appellant and that the verdict 
of the jury is based on a mere conjecture that ‘‘such was the 
fact.’’ 

This argument is based on the alleged fact that sulphuric 
acid was used in and escapes from the plant of the Monsanto 
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Chemieal Co., and that such acid is present in the smoke from 
soft coal and that a large amount of such coal was burned 
in the plant of the Indiahoma Refining Co., that both of said 
plants were in the neighborhood of appellee’s premises. 

The evidence shows that appellant’s plant is south or 
south-west of the premises of appellee and that the plants 
of the other companies are north and east thereof. It shows 
that on June 9, 1921 the corn was about 314 feet high and the 
ears were shooting, that the weather was wet and foggy for 
two days and the wind was from the south or south-west and 
when it cleared the leaves on the entire crop had turned 
brown from the top downward. The location of the other 
plants and the direction from which the wind was blowing 
at the time the damage was done negative the idea that it may 
have been caused by acid from such other plants. The jury 
was fully warranted in drawing the inference that the corn 
was not damaged from that source. 


In a ease the proof was that the fumes of each of four 
smelters contributed to the injury of the plaintiff’s crops. 
The defendant owned one of them and the others were owned 
by strangers to the action. It was contended that there was 
no substantial evidence as to what part of the injury to the 
crops was caused by fumes from the plant of the defendant. 
The court took into consideration the location of each plant 
with reference to the plaintiff’s crop, the prevailing winds 
during the growing season, ete., and said:—‘‘The amount of 
that injury would still be conditioned by the distances of the 
respective smelters from the land, by the direction and dura- 
tion of the winds during the growing seasons, and by the 
humidity of the atmosphere. Moreover, the question here 
is not whether or not the plaintiff produced the best or the 
most reliable, or all the evidence of which this issue was sus- 
ceptible. It is, was this evidence, which is condeded to have 
been competent and material, so slight, indefinite, and insub- 
stantial that the jury could not lawfully be permitted to find 
from it the portion of the damage to the crops of the plain- 
tiff which the fumes of the defendant’s smelter caused? A 
eareful reading and thoughtful consideration of all the evi- 
dence upon this subject has forced our minds to the conelu- 
sion that there was evidence upon this issue in this case so 
substantial and definite that the court below fell into no 
error in submitting it to the jury,’’ U. S. Smelting Co. vs. 
Sisam 37 L. R. A., N. 8.) 976-982. 

Counsel argue that the damage may have been caused by 
worms, but the evidence does not support that contention. In 
answer to such argument in a similar case the court said :— 
‘“‘The fact that, where one has sustained injury at the hands 
of another, it appears that he has also sustained injury from 
causes other than the act of the wrong-doer, will not, in our 
judgement, relieve the wrong-doer from liability to respond in 
damages for the injury which he has caused,’’ Frost vs. Berke- 
ley Phosphate Co., 26 L. R. A. (S. C.) 693. 

It is argued that the damage may have resulted from 
poor cultivation or dry, hot weather or the condition of the 
soil, but such contention is not supported by the evidence. In 
our opinion the court did not err in submitting the case to 
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the jury or in its rulings on the evidence and instructions. 
In regard to the court’s remarks that are complained of it 
is sufficient to say that no objection or exception was taken 
to the same nor was any reference made, thereto, in the mo- 
tion for a new trial. 

Counsel argue, that the court erred in allowing an ex- 
pert witness to answer a hypothetical question which did not 
contain all of the necessary facts but the record shows that 
the objection was general. To raise the question now pre- 
sented counsel should have pointed out, specifically, the ele- 
ments alleged to be omitted, Riverton Coal Co. vs. Shepherd, 
207 Ill. 395. The evidence which was lacking in the case of 
O’Connor vs. Aluminum Ore Co., decided by this court on 
April 1, 1922 is present in the case at bar and what we there 
said does not, in any way, conflict with the conclusions herein 
announced. We can not say that the verdict is excessive. 
The judgment is affirmed. 

4 Affirmed. 
J Not to be reported. 
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Opinion by Higbee, J. 


The facts upon which this ease appears to be based are 
substantially as follows: In August 1920, a man by the name 
of Wamser owned and was conducting a restaurant in Hast 
St. Louis. Mrs. Elizabeth Potts contracted to buy the restaur- 
ant for $1,142.00 on the following terms: $500.00 to be paid 
in cash, and the remainder in monthly installments of $50.00 
each, the deferred payments to be secured by notes and chattel 
mortgage upon the restaurant equipment. She had $200.00 
of her own money and in order to make the cash payment 
borrowed $300.00 from appellant who was a railroad engineer, 
“lodging in a rooming house then conducted by her near the 
restaurant. She carried on this restaurant until November, 
1920, when the business having proved unprofitable she bor- 
rowed another $1,000 from appellant with the verbal agree- 
ment, as testified by appellant, that if she were unable to re- 
pay him the $1,300.00 he might have the restaurant property. 
About February, 1921 as she had failed to pay some of the 
installments due to Wamser he threatened to foreclose his 
chattel mortgage for the balance due thereon of $292.00. 
Thereupon appellant executed his notes and a chattel mort- 
gage to Wamser securing the $292.00 and later in April, 1921. 
paid Wamser the balance due him. A short time afterwards 
appellant sold the restaurant property to a Mrs. McGinn for 
$750.00 of which $250 was paid in cash and the balance se- 
cured to be paid in monthly installments of $50.00 each. 
Mrs. Potts continued to conduct the restaurant business up 
until the time of the sale by appellant to Mrs. MeGinn, Dur- 
ing this time she bought her groceries, meats and other sup- 
plies from appellee and this suit was brought to recover from 
appellant the amount due appellee for such supplies furnished 
Mrs. Potts. It is contended by appellee that Mrs. Potts in 
operating the restaurant was acting as the agent of appellant. 
Sometime after the sale of the restaurant property to Mrs. 
McGinn, Mrs. Potts filed a voluntary petition in bankruptey 
and on July 1, 1921 was adjudicated a bankrupt. Both ap- 
pellant and appellee filed claims against her estate. In mak- 
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ing up the schedule of her property Mrs. Potts did not sched- 
ule the property which had been sold by appellant to Mrs. 
McGinn. There was a hearing in the bankruptey court on 
the question whether or not this property belonged to Mrs. 
Potts, and should have been scheduled by her. The referee 
found that the restaurant equipment was the property of 
Mrs. Potts and that her transfer of it to appellant was in- 
valid as to ereditors. 


Appellee has not filed any brief or argument in this 
appeal, and the judgment could under the rules of this court 
be reversed pro forma, but upon examination of the record, 
we have deemed it proper to consider the merits of the case 
presented by the appeal. On the trial of the case the court be- 
low admitted in evidence a transeript of the evidence on the 
hearing in the bankruptey court. In our opinion it was error 
to introduce in evidence the transcript of the testimony upon 
the hearing in the court of bankruptcy. It does not appear 
to have been introduced for the purpose of contradicting 
appellant but for the purpose of proving appellee’s claim that 
appellant was the owner of the restaurant business and not 
the owner of the property used in carrying on the business. 
This evidence was given in a case not between the same par- 
ties not involving the same subject matter, and under a well 
established line of authorities under such circumstances such 
testimony was not admissible except for the purpose of con- 
tradiction. 

The court also refused al! the instructions offered by both 
parties and upon its own motion gave the jury the following 
instruction: ‘‘The jury are instructed that the question here 
is whether Mrs. Potts was the agent of Harris or whether 
Harris was merely letting Mrs. Potts have money to buy 
the property and run the business. If she was not his agent 
in the transaction here shown by the testimony the plaintiff 
cannot recover and the verdict should be for the defendant. 
If Mrs. Potts was the agent of Harris in the making the groc- 
ery bill of the plaintiff, then the defendant is liable and the 
plaintiff is entitled to a verdict for whatever may be due on 
the bill sued on’’. The jury returned a verdict for $1,246.00 
“‘with interest at five per cent’? and judgment was entered 
on that verdict for $1,295.32. 

A person who seeks to hold another liable as an undis- 
closed principal in a transaction has the burden of proving 
the agency by a preponderance of the evidence. (31 Cye. 
1644). So in this case appellee had the burden of proving 
that Mrs. Potts was acting as the agent of appellant, yet the 
court refused instructions offered by appellant requiring the 
jury to find such ageney from a preponderance of the evi- 
dence, and the instruction given by the court did not require 
the jury to find such agency from a preponderance of the evi- 
dence or from the evidence at all. Where the trial court de- 
clines to give any of the instructions offered by one or both 
of the parties and prepares written instructions of its own 
the latter must fairly instruct the jury on all the legal ques- 
tions involved in the ease, and it must appear that no injury 
has been done the defeated party by refusal of the instructions 
asked by him. (Wacaser vs. People, 134 HL 438). The only 
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instruction given in this case did not fairly and accurately 
instruct the jury and without doubt injury was done appellant 
by the refusal of the instructions asked by him. It was clearly 
error to give the instruction which was given and to refuse 
the instructions asked by appellant, relating to the burden 
of proof. 

For errors herein pointed out the judgment appealed 
from is reversed and the cause remanded. 


Reversed and remanded. 
a) Not to be reported. 
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Opinion by Higbee, J. 


This is an action brought by defendant in error on a bene- 
fit certificate issued by plaintiff in error to Paul Ferrero in 
which defendant in error, his wife, was named as beneficiary. 
The certificate was issued January 31, 1919, and the insured 
died in the Anna State Hospital on April 29, 1921. To the 
declaration as finally amended plaintiff in error filed special 
pleas setting up the defenses of Suicide, attempted suicide 
and attempted re-instatement of the insured while in poor 
health. The evidence shows that the insured attacked his 
wife, the defendant in error with an axe or hatchet at their 
home in Tilden, Illinois, on April 8, 1921. She ran from their 
home screaming and covered with blood, leaving no one in the 
house but the insured and their three children aged 2, 6 and 
8 years respectively. When nearby neighbors entered the 
home they found the insured sitting in a chair with his throat 
cut and a razor half opened and covered with blood on the 
floor near him. The insured was admitted to the State Hospi- 
tal for the Insane at Anna, shortly after this occurrence, 
where he died May 10, 1921. The contract of insurance pro- 
vided that all by-laws of plaintiff in error then in force or 
thereafter enacted should be considered as a part of the con- 
tract. The policy contained the provision ‘‘if the member to 
whom this certificate is issued shall die by said member’s own 
hand whether sane or insane then such member shall receive 
only one-fifth of the amount of the certificate less the amount 
due the reserve fund.’’ A by-law enacted after the policy in 
question was issued provided that the beneficiary should only 
be entitled to recover if the insured committed suicide, the 
amount actually paid by the member to the benefit fund. The 
amount paid into the benefit fund by the insured in this case 
was $31.10. On the trial of the case it was stipulated that 
if defendant in error was entitled to recover any amount 
other than the premium paid, she was entitled to recover the 
sum of $952.00. The jury returned a verdict in favor of de- 
fendant in error in the sum of $952.00 and the judgment was 
for that amount. The defendant in error in making out her 
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case in chief introduced in evidence the proofs of death which 
she had submitted to plaintiff in error as required by the 
certificate. Among such proofs was a statement signed by 
the President, Financier and Secretary of the local associa- 
tion to which the insured belonged, which gave the cause of 
death of insured as ‘‘aspiration pneumonia.’’ There was 
also included a statement by Dr. Curtis A. Hunsaker who as 
coroner held an inquest over the body in which he said that 
the verdict of the jury at the time of the inquest, was ‘‘as- 
piration pneumonia.’’ In answer to the question ‘‘did de- 
ceased commit suicide?’’ the coroner stated ‘‘from evidence 
submitted wound in neck made with razor by himself with sui- 
cidal intent before being admitted to Anna State Hospital.”’ 
Among these proofs was also an affidavit by defendant in er- 
ror in which she gave the cause of death as ‘‘aspiration 
pneumonia.’’ Defendant in error testified that she did not 
read any of the proofs of death save her own affidavit. Upon 
the trial plaintiff in error introduced a physician and some 
attendants at the State hospital who testified that the de- 
ceased told them he inflicted the wound upon himself. 

At the close of defendant in error’s evidence plaintiff in 
error asked the court to give a peremptory instruction in its 
behalf. The court refused to give this instruction and it was 
again offered at the close of the case and again refused. The 
only grounds urged for reversal of this judgment by plaintiff 
in error are that the trial court erred in refusing to give 
its peremptory instruction, and that the verdict is contrary to 
the manifest weight of the evidence. Hach of these conten- 
tions is based upon the ground that the evidence shows that 
the death of deceased resulted from an attempt to commit 
suicide by cutting his throat. Plaintiff in error is not in a 
position to urge as error the refusal of the trial court to give 
the peremptory instruction at the close of defendant in er- 
ror’s evidence as by offering evidence on its part after the 
close of defendant in error’s evidence, it made a submission 
of the case upon the whole evidence and thereby waived its 
right to insist upon any claimed error committed by the court 
in refusing the peremptory instruction at the close of de- 
fendant in error’s evidence. (Knight Templars Indemnity 
Co. vs. Crayton, 209 Ill. 550). 

It is urgently insisted by plaintiff in error that the proofs 
of death introduced in evidence by defendant in error show 
that the deceased died as the result of a wound inflicted in 
an attempt to commit suicide and that these proofs were in- 
troduced in evidence generally and without limiting such 
introduction to the purpose of proving compliance with the 
terms of the policy requiring such proofs to be made. The 
claim of plaintiff in error is that it would have been sufficient 
for defendant in error to show simply that she had furnished 
the proofs, but that instead of doing so, she introduced the 
proofs themselves in evidence without at all limiting the pur- 
pose for which they were introduced, and that having been in- 
troduced as evidence generally they must be considered in all 
on their parts and effect must be given to all that they prove 
or tend to prove; that since, as it is contended, the proofs show 
that the deceased came to death at his own hands the same is 
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conclusive upon defendant in error, and the court should have 
given the peremptory instruction requested and that the ver- 
dict is contrary to the evidence. 

One of the defenses relied upon by plaintiff in error was 
that the deceased committed suicide and this defense was 
fully set forth in one of its pleas. It is the law that a benefit 
society has the burden of showing that the deceased committed 
suicide where such defense is relied upon, notwithstanding 
the proofs of death tend to show that fact. The burden of 
establishing this plea was upon plaintiff in error and it was 
a question of fact to be decided by the jury. An examination 
of the proofs of death in this case, does not disclose any 
definite or satisfactory statement that the deceased’s death 
resulted from a self-inflicted wound. The question of the 
cause of the death of the insured and the question of his at- 
tempted suicide were submitted as questions of fact to the 
jury who found in favor of defendant in error. But even if 
the proof had shown that the death resulted from suicide or 
that there had been an attempt at suicide on his part, these 
defenses were waived by the plaintiff in error by accepting 
payment of dues after the wounds were received by deceased, 
and statements in reference to the manner his wounds 
may have been caused made by the insured after he had been 
adjudged insane would not be binding on his _ beneficiary. 
Modern Woodmen vs. Anderson, (71 Ill. App. 351). 

The evidence shows that the wounds were received April 
8 and that dues were collected by the local financier of plain- 
tiff in error on April 23, 1921. Drangold vs. Royal Neighbors, 
261 Ill. 60; Love vs. Modern Woodmen 259 id. 102; Palmalee 
vs. Court of Honor, 212 Ill. App. 565. Upon the whole case 
we cannot say that the verdict was so manifestly against the 
weight of the evidence as to demand a reversal of the judg- 
ment. The judgment will therefore be affirmed. 

vA Affirmed. 

Not to be reported. 
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Opitfon by Higbee, J. 


This is an action of trover brought by appellee, who al- 
leges in his declaration that on February 9, 1921, he sold to 
Charles, Harry and Stephen Sarafian partners doing busi- 
ness as the Illinois Candy Kitchen, certain restaurant prop- 
erty and as part of the purchase price thereof said partners 
gave appellee a chattel mortgage on certain fixtures in the 
sum of $630.00 securing 21 promissory notes of $30.00 each, 
maturing at different dates; that by the terms of such chat- 
tel mortgage appellee was entitled to take possession of said 
chattels upon feeling himself unsafe and insecure or upon 
the mortgagors selling or attempting to sell the same with- 
out authority or upon the mortgagors making default in the 
payment of said notes; that the mortgagors closed up their 
place of business and caused appellee to feel himself inse- 
cure and unsafe; that said parties defaulted in the payment 
of said notes and did sell the property without consent of 
appellee whereby appellee was entitled to the immediate pos- 
session of such chattels; that the appellant Harry Kalagian 
purchased said chattels at said sale, took possession of the 
same and removed them to ports unknown to appellee; that 
this mortgage was recorded February 11, 1921 in the proper 
office. 

The proof shows that on April 14, 1921, Charles Sara- 
fian gave a chattel mortgage on the same property to Stephan 
Sarafian purporting to secure the payment of a note for 
$1,000.00 due 18 months after date. This mortgage was not 
recorded until September 2, 1921. Appellant Kalagian claims 
to have purchased this property at a sale under this mortgage. 
On the trial of the case the court refused to allow appellee 
to introduce in evidence the said mortgage given to him. This 
refusal seemed to have been based upon the fact that the 
mortgage was not signed by all three of the parties. Ap- 
pellee, however, testified as to the giving of the mortgage and 
the amount secured thereby and due thereon without objec- 
tion. It appears from the proof that default had been made 
in the payment of two of the notes at the time appellee first 
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attempted to take the property. Upon trial the jury returned 
a verdict in favor of appellee for $430.50. The trial court 
after overruling a motion for ney. trial entered a judgment 
on this verdict from which judgment Stephen Sarafian and 
Harry Kalagian have perfected this appeal. 

The grounds upon which appellants insist this judgment 
should be reversed are stated by them as follows: (1) Be- 
cause there is no evidence in this record to show that appel- 
lee Boyajian had any mortgage on the restaurant fixtures 
mentioned in his declaration; (2) Because if appellee Boya- 
jian did have any chattel mortgage he has lost his lien on the 
goods for the reason that he failed to foreclose his mortgage 
and take possession of the restaurant fixtures after default 
in payment by the mortgagor, and so failing to reduce the 
goods to his possession after default in payment that the 
appellee Boyajian’s mortgage became null and void and a 
fraud per se to other creditors and mortgagees; (3) The ap- 
pellee, Boyajian has failed to prove by a preponderance of the 
evidence that he made a demand on these two appellants, Ste- 
phan Sarafian and Harry Kalagian before he commenced his 
suit in trover; (4) The evidence shows that the appellant, 
Harry Kalagian purchased these restaurant fixtures at a pub- 
lic sale from a constable, who sold the said fixtures under a 
chattel mortgage given by Charles Sarafian to Stephen Sara- 
fian. 

As to the first ground urged by appellant, we are of the 
opinion the court should have admitted in evidence the mort- 
gage to appellee. However, appellants cannot be heard to ob- 
ject as it was refused on their own objection. Appellee, with- 
out any objection on the part of appellants, stated that the 
mortgage was given and also the amount secured thereby and 
due thereon. Under their second contention appellants seem 
to take the position that in order to keep his lien alive appel- 
lee should have taken possession of the property or foreclosed 
his mortgage within a reasonable time after first default was 
made in payment of the notes. Such however is not the rule. 
Under a mortgage securing a debt due in installments the 
mortgagee has a right to declare the whole debt due and pay- 
able upon default in payment of the first installment but he 
is not bound to do so. He may elect to wait until the whole 
debt is due and default has been made in its payment and the 
lien and priority of the mortgage is not impaired by so doing. 
(Woodward vs. Donovan, 167 Ill. App. 503). Appellee’s lien 
therefore could not have been lost until after the last install- 
ment or note became due. 

Appellee testified that he demanded possession of these 
goods from appellant Stephen Sarafian and his attorney testi- 
fied that he demanded such possession from appellant Kala- 
gian. So that if a demand in this case was necessary and the 
evidence fully shows that demand was made and would war- 
rant a finding in favor of appellee on that question. 

Even though appellant Kalagian did purchase these 
goods at a sale under the mortgage given by Charles Sarafian 
to Stephen Sarafian he acquired no rights therein superior 
to those of appellee if, as is shown by the proof, appellee had 
a good mortgage on the chattels in question duly executed and 
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recorded prior to the time the mortgage to appellant Kala- 
gian was executed. The verdict in this case is warranted by 
the proofs, we find no reversible error in the record, and the 
judgment will therefore be affirmed. 
jp Affirmed. 
Not to be reported. 
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Opinion by Higbee, J. 


On August 14, 1907, John Steffey and wife, executed and 
delivered to J. K. Putman, an oil and gas lease on some 234 
acres of land owned by John Steffey in Lawrence county, 
Illinois. It was profided in the lease that it should ‘remain 
in force for a term of fifteen months from this date and as 
long thereafter as oil and gas or either of them is produced 
therefrom by the party of the second part, its successors or 
assigns’’; and that ‘‘after completion of the first well, a 
well is to be completed every six months until said land is fully 
developed or thereafter pay $1.00 per day such completion is 
delayed or forfeit all but ten acres in the form of a square 
around completed well’’ and ‘‘all covenants and agreements 
herein set forth between the parties hereto shall extend to 
their survivors, heirs, executors, administrators and assigns’’. 
These are all the material provisions in the lease involved in 
this case. This lease was assigned by Putman to the Ohio Oil 
Company, appellant, on November 16, 1907. John Steffey 
died April 15, 1908, and the appellees herein are his children 
and grandchildren. His widow, Anna Steffey died January 
21, 1915. 

There was a partition suit of the lands described in the 
lease in 1912, in which the west one-half of the southwest 
quarter of section 28 in township 5 north, range 11 west in 
said Lawrence county, was set off to his widow, Anna Steffey 
as her dower and homestead in and to the lands owned by 
said John Steffey in his lifetime. The remainder of the lands 
described in the lease was sold to H. K. Steffey and W. A. 
Pinkstaff. On February 14, 1913, appellant signed a written 
instrument releasing the lands bought by H. K. Steffey from 
the oil lease above mentioned and on January 29, 1914, W. A. 
Pinkstaff and appellant executed a similar release as to the 
lands bought by Pinkstaff. In both of these releases it was 
expressly provided that the lease should remain in full force 
as to the lands set off to the widow. Appellant was made a 
party defendant to the partition suit of the John Steffey 
lands. The decree in the partition suit expressly found that 
said oil and gas lease was still in full force and effect as to 








a portion of the lands set off to the widow as her dower 
and homestead and that the same was subject to said lease. 
This suit was brought by the heirs of John Steffey to recover 
damages under the lease above set forth, at the rate of $1.00 
per day for failure to fully develop the west one-half of the 
south west quarter of section 28 being the lands set off to the 
widow as her dower and homestead and which passed to the 
heirs upon her death. Appellants filed a plea of the general 
issue and eight special pleas. The first special plea simply 
denied the allegations of the declaration and alleged that ap- 
pellant had complied with the terms of the lease and had fully 
developed the land and had ceased to drill thereon only after 
becoming convinced the lands were not productive of the oil 
and gas. 

The second special plea alleged that the lease was an 
entirety; that appellee sought to recover damages for only a 
portion of the lands involved in the lease; that any damages 
which might be recovered should be due to all the owners 
of the lands described in the lease. The third special plea 
alleged that after the making of the lease appellant had drilled 
five wells on the different tracks of land deseribed in the lease 
two of them being located on the lands involved in this suit, 
one of which was found to be a small producer and one to 
be non-productive; that appellant after having been to great 
expense and loss in developing the lands released all of the 
lands from the lease except those involved in this suit, and 
that they had at a great deal of loss and expense to them- 
selves found such lands to have been fully developed and non- 
productive of oil and gas, and therefore appellant was ex- 
onerated from any damage for not having drilled further. 
The fourth special plea alleged that appellees were not all 
the heirs at law of John Steffey deceased. The fifth special 
plea set forth the partition suit in 1912 of the John Steffey 
lands and claimed the same as a bar to this action for the 
reason that the same was an adjudication of the demand 
made upon appellant in this suit. The sixth special plea set 
for the cancellation of the lease as to all the lands other than 
those involved in this suit, and asserted that by reason of such 
cancellation appellant was exonerated from all claims, de- 
mands and payments due or to become due under said lease as 
to those portions of the land covering which the lease was 
cancelled. The seventh special plea set up the ten year stat- 
ute of limitations. The eighth special plea set up the five 
year statute of limitations. Appellee filed a similiter to the 
plea of general issue and replications to all the special pleas 
save the eighth. To the eighth plea a demurrer was sustained 
by the court. Issues were joined upon the replications and 
upon a trial with a jury a verdict for $1198.75 was returned 
in favor of appellees. This appeal seeks a reversal of the 
judgment entered on that verdict. 

It appears from the evidence that practically no oil and 
gas was found on lands east or south of the lands involved 
in this suit, but that oil had been found to the northeast, 
northwest, and southwest of said lands. The first well drilled 
under this lease was shown to have been commenced in July, 
1908 in the northwest corner of the southeast quarter of the 
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southeast quarter of section 29. It was completed in August, 
1908 but being a dry hole was abandoned. The second well 
was completed in September, 1908 in the northwest corner of 
the lands involved in this suit. This well was a producer and 
still produced to some extent at the time of the trial. The 
third well was drilled in the northwest corner of the east 
one-half of the northwest quarter of section 32 and was com- 
pleted in November, 1908, but being non-productive was 
abandoned. The fourth well was drilled in 1909, 450 feet south 
of the third well, but was soon abandoned. The fifth well was 
located on the land in question about 270 feet east of the first 
well drilled on this land. This well was completed August 18, 
1910 but soon failed to produce and was also abandoned. 
These were all the wells drilled on the lands originally cov- 
ered by the lease in question before this suit was commenced. 
The only one of them which was producing oil at the time of 
the institution of this suit was the second well drilled on the 
land with which this suit is concerned. At the time of the 
commencement of the suit this well was producing about 15 
barrels per week. It is contended by appellant that the evi- 
dence shows from the drillings done on all the lands described 
in this lease and other adjoining lands, that the lands involved 
in this suit had been developed to such an extent as to 
show the same were unproductive, or in other words had been 
fully developed under the lease. 


In December, 1920, appellant was notified by the parties 
in interest that it had forfeited all right, title and interest in 
the lands described in the declaration except as to ten acres 
in the form of a square around the completed well, by reason 
of its failure to complete a well on said tract every six months 
after the completion of the first well on said land and appel- 
lant was notified to surrender possession of said lands except 
ten acres in the northwest corner around the completed well 
and was requested to release and cancel the lease from the 
records of the circuit clerk of Lawrence county. Appellant 
failed to surrender or cancel the lease in compliance with such 
notice and this suit was brought on the 16th day of August, 
1921. After the suit was instituted appellant drilled two 
wells on the involved lands one of which appears to have 
been a producing well. 

It is first contended by appellant that the evidence shows 
the lands involved in this case were fully developed to such 
an extent as to show that they were non-produetive lands, 
and that under the lease appellants, acting in reason and good 
faith had the right to determine when such lands were fully 
developed. We do not consent to the theory advanced by ap- 
pellant that it was the sole judge of the extent to which the 
premises should be developed in order to comply with the pro- 
visions of the lease even though it had acted in good faith 
in reaching the conclusion that the lands had been fully de- 
veloped. It was held by the Supreme Court in Daughetee vs. 
Ohio Oil Company, 263 Ill. 518 that under a lease held by the 
court to contain requirements somewhat similar to the one 
herein involved there was an implied obligation on the part 
of the lessee to use reasonable diligence to develop the de- 
mised premises so long as the enterprise could be carried on 
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at a profit. It was also said in the opinion. ‘‘Plaintiff in 
error contends that where the lessee has committed no fraud 
and has acted in good faith and has not drained oil from les- 
sor’s premises by means of wells on other adjacent lands, 
he is not lable for a failure to drill and operate additional 
wells if, acting on his own judgment, he believed that it would 
not be profitable for him to do so; or, differently stated, the 
contention is that plaintiff in error was the sole judge of the 
extent to which the premises should be developed, and it is 
only required to use good faith in order to exempt itself 
from damages for a failure to properly develop the demised 
premises. While the lessee undoubtedly had the right to ex- 
ercise his honest judgment in respect to the extent and man- 
ner of development under a lease of this character, still it will 
not do to say that his determination is final and not subject 
to investigation or review.’’ This would seem to dispose of 
the contention of appellant as to the theory therein discussed. 
It was therefore a question of fact to be determined by the 
jury whether or not appellant had as provided by its lease 
drilled a well every six months until the lands had been fully 
developed and we are of the opinion, in view of the fact that 
a producing well was drilled on the premises in question 
after the institution of this suit, that the evidence clearly sus- 
tains the finding of the jury in this respect. If appellant be- 
lieved that the lands had been fully developed it had the right 
under the lease to terminate the same on the payment of $1.00. 
This right it did not see fit to exercise as it had done in re- 
spect to the other lands described in the lease. The partition 
suit did not effect the right of appellees to bring suit and re- 
cover in this case. Appellant was a party to that suit and 
the decree expressly found that this lease was in effect as to 
a portion at least of the lands involved in this suit. Appel- 
lant failed to comply with the request made on it to cancel the 
lease and surrender possession of the land except ten acres 
around the completed well but by its own act released the 
other lands from the operation of the lease and in the several 
releases signed by it agreed that the lease should remain in 
full force as to this land. It cannot therefore be heard to say 
that the owners of the other lands should be parties to this 
suit. 

No claim is made that the damages are excessive and but 
little complaint is made concerning the giving and refusing of 
instructions. Some of the instructions offered in behalf of 
appellant and refused by the court might well have been given, 
yet after a careful review of all the refused instructions, we 
find that no proper instructions were refused which were not 
already covered by instructions given. On the whole the jury 
appears to have been correctly instructed as to the law ap- 
plicable to the case. The judgment herein will be affirmed. 

Affirmed. 

Not to be reported. 
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Opinion by Higbee, J. 


Appellee recovered judgment against appellant at the 
September Term 1921 of the Circuit Court of Saline County 
for the sum of $1533.31. Appellant has brought the record 
in that suit here and seeks to reverse the judgment. 

In our opinion all the questions presented by this record 
were substantially decided and covered by this court in the 
case of Morris vs. Saline County Coal Company 211 Ill. App. 
178. However since it is attempted to make certain distinc- 
tions between the facts in that case and the facts in the in- 
stant case we deem it best to make a rather full statement of 
the facts herein involved. 

On December 14, 1906 John J. Parish and Annie F. Par- 
ish, his wife, were the owners as tenants in common of certain 
real estate near Harrisburg in Saline County including the 
premises involved in this suit. On that date said John J. 
Parish and Anna F. Parish executed a lease or contract for 
the right to mine and remove the coal underlying said lands 
to Samuel W. McCune, which lease provided that the leasees 
should not be liable for surface subsidence in the following 
words: ‘‘without any liability for surface subsidence by min- 
ing out the coal or for not leaving pillars or artificial sup- 
ports under the land.’’ This lease was never recorded and 
the coal lands so far as shown by the record were never taken 
possession of by the lessee under said lease. In May 1907 
Samuel W. McCune the lessee above named assigned the 
foregoing lease to the appellant. Sometime prior to July 
12, 1907, an arrangement was entered into by F. B. Miller, 
appellee and W. R. Smith, E. E. Dennison, John J. Parish, 
John Shaw and R.S. Marsh for the subdividing and platting 
of said premises into lots and for advertising and selling the 
same. On the 12th day of July 1907 a written agreement was 
entered into between said F. B. Miller and W. R. Smith as 
parties of the First Part and E. E. Dennison, John J. Parish, 
John Shaw and R. 8. Marsh as parties of the second part pro- 
viding that the parties of the second part were the owners 
of said premises and desired to have the same platted into 
lots and blocks and sold as an addition to Harrisburg. It was 
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agreed that the parties of the first part should have the said 
lands surveyed, staked and platted into lots and blocks and to 
advertise and sell the same, and that out of the sale the first 
$18,000.00 should be paid to the parties of the second part as 
a consideration for the land, and then after the payment of 
expenses and other items enumerated the profits and loss 
should be divided or shared between the parties as follows: 
the said F. B. Miller and W. R. Smith should receive one-fifth 
each and the other three-fifths should be divided between the 
parties of the second part. By deed dated July 9, 1907, ac- 
knowledged July 15, 1907 and recorded July 27, 1907 Parish 
and his wife conveyed to EK. E. Dennison one of the parties to 
above mentioned contract, the tract of land above described, 
reserving the right to mine and remove the coal thereunder. 
On July 27, 1907, Parish and his*wife.conveyed-to_K.-K. Den- 
nison one of the parties to above mentioned contract, the 
tract of land above described, reserving the right to mine 
and-_remove the-coat thereunder..On July 27, 1907 E. E. Den- 
nison conveyed the above described lands back to Parish as 
trustee ‘‘to be held in trust for the use of E. EK. Dennison, John 
Shaw, R. S. Marsh, F. B. Miller, W. R. Smith and J. J. Par- 
ish, giving to said trustee full power to survey, sub-divide, 
plat, sell and convey by lots and blocks all the interest, right 
and title of the above named beneficiaries in the land described 
herein.’’ This deed also reserved the right to mine and remove 
the coal under said lands and was recorded on July 27, 1907. 
By the time this deed was executed it seems that the premises 
had already been surveyed and platted as there was at that 
time filed in the recorder’s office a plat of the same, together 
with the certificate of the surveyor and a map thereof. 

On August 30, 1907, John J. Parish and Annie F. Parish, 
his wife, made and executed to appellant a lease or contract 
giving to said Company the right to mine and remove the 
coal underlying said lands. This lease provided that the 
lessee should have the ‘‘right and privilege to excavate, mine, 
take out and remove all of the coal from or on said premises 
without any lability for surface subsidence occasioned there- 
by.’’ It was also stated therein, ‘‘it is hereby further under- 
stood and agreed that upon the execution of this lease that a 
certain lease, executed under date of December 14, 1906, be- 
tween the first parties heretofore and Samuel W. McCune, 
subsequently assigned by said Samuel W. McCune to the 
Saline County Coal Company, shall become null and void.’’ 
This lease was recorded February 27, 1908. It appears from 
the record that in November 1911 the parties to the deed and 
contract above set forth concerning the platting and dividing 
of these lands, decided to close the business and apportion 
and divide the lands left on hand. Pursuant to such decision 
John J. Parish as trustee, on November 24, 1911, conveyed to 
appellee the lands involved in this suit. , 

It also appears that sometime prior to 1915 appellant 
began mining the coal from beneath these premises, and as 
a result thereof, during 1915 the surface of the lands owned 
by appellee subsided and this action was brought to recover 
damages for such subsidence. The declaration contained two 
counts the first charging a negligent removal of the coal and 
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wrongful neglect and failure to leave sufficient supports. The 
second count charged that appellant so removed the coal that 
it failed to leave sufficient support for the surface of said lots. 

There are only two material differences between the facts 
in this case and the facts in the Morris case Supra against the 
same defendant. Those differences are as follows: The con- 
tract for sale of lots to Morris in the former case was made 
on July 27, 1907 which was prior to the execution of the second 
mining lease to appellee on August 3, 1907, while the deed to 
appellee in this ease was not made until November 1911. The 
other difference is that Morris plaintiff in the former case, 
was not a beneficiary under the trust deed from Dennison to 
Parish, and was not a party to the agreement or contract for 
the platting, sub-dividing and selling of these premises. In 
our opinion these differences do not effeet the law controlling 
the facts in this ease, and our decision in the Morris case 
supra, must govern this case. 

It is contended by appellant that the parties to the con- 
tract concerning the platting and selling of the premises were 
partners; that Parish, one of the so-called partners knew of 
the lease to McCune which was assigned to appellants, and 
that such knowledge was notice to him of the existence of 
such lease, the same as though it had been recorded, and that 
this notice to Parish was also notice to his co-partners in- 
eluding appellee. It is also contended that the execution of 
the deed to Dennison and of the deed from Dennison to Par- 
ish as trustee, was simply an arrangement for the carrying 
out of the partnership agreement, and that therefore appellee 
could not take under a deed from the trustee free from notice 
of the appellant’s contention that they were released from any 
damage for subsidence of the surface. 


This position in our opinion is not well taken. As we held 
in the Morris case the execution of the new lease on August 
3, 1907 expressly by its own terms cancelled the former lease. 
Neither do we think the rule of law that notice to one partner 
is notice to his co-partners, would apply under the state of 
facts in this record. Any notice to Parish or knowledge which 
he may have had concerning this lease came to him in his in- 
dividual capacity, and not while he was dealing with the part- 
nership. Such notice to him in that capacity would not be 
notice to his eo-partners. It should be barne in mind that 
when John J. Parish and Anna Parish deeded the land in 
question to Dennison reserving the right to mine the coal they 
severed the ownership of the surface of the land and the min- 
eral thereunder, and two separate and independent estates 
existed. It is well settled in this state that the surface of 
the land and the underlyimg mineral are separate estates 
which may be owned individually. (Ames vs. Ames 160 III. 
599 and Catlin Coal Co. vs. Lloyd 176 Il]. 275) That being 
true John J. Parish could not thereafter by a lease or any 
instrument pertaining to the mineral rights effect the interests 
of the owners of the surface. The lease of August 3, 1907 
which abrogated the former lease was not made until after the 
severage of these two estates, and it is under this latter lease 
that appellant claims it is released from any damages by 
the subsidence of the surface of these lands. 


3 


30 














a" 4 i me v ih 
ai, ae eee = 
7 
i : 
- oe 
: 
a : 
7 
; 
7 Ps 
—_—— 





It is also contended that since Parish as trustee was em- 
powered to convey a fee simple title in these lots to the pur- 
chasers thereof that he was by the trust deed invested with 
the fees simple title, and that therefore the lease of the min- 
eral rights which he made on August 3, 1907 would be binding 
upon his grantees under the trust deed. Neither do we be- 
lieve that this position to be well taken. If it is granted that 
he held the fee simple title as trustee, it must be conceded 
that the terms of the deed he held it for the benefit of the 
beneficiaries named therein, and that the same could not in 
any way merge into the ownership which he had reserved of 
the mineral rights thereto. Again at the time the land was 
conveyed to him in trust the lease of August 3, 1907 to ap- 
pellant was not in existence so that he could not take it with 
notice of the provisions of that lease and the lease of De- 
cember 14, 1906 was cancelled by this latter lease. 

We must hold as we held in the Morris case that the first 
mineral lease of December 14, 1906 was cancelled by the 
mineral lease of August 3, 1907, and that any knowledge or 
notice to Parish, individually or as a trustee or as a partner, 
of the first lease would not be notice or knowledge of the 
second lease since the land was conveyed to him as trustee be- 
fore the execution of the second lease. He therefore ac- 
quired the land as trustee without any notice or knowledge 
of the second lease, and since the second lease was made by 
persons not interested in the surface of the land any provi- 
sion in such contract or agreement concerning the surface 
would not be binding upon the owners thereof. Therefore 
Parish as trustee could convey the surface of the land free and 
clear of any agreements pertaining to the surface in the lease 
of August 3, 1907, and his grantee, the appellee, became the 
owner of the surface of the lands herein involved free of any 
provisions in this lease even though at the time of the deed to 
him he knew of the existence of the second lease. 

We are therefore of the opinion that the difference be- 
tween the facts in this case and the facts in the Morris case 
are not of such a substantial character as to warrant us in 
reaching a different conclusion as to the disposition of the 
appeal in this case from that reached in the former case. 

The judgment in this case will therefore be affirmed. 
Affirmed. 
Not to be reported. 
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Opinion by Higbee, J. 


Prior to July 15, 1919, one Thomas Gledja of Christopher, 
Illinois, was the owner of stock certificate number 4699 of the 
Perfection Tire and Rubber Company representing 5,800 
shares of the capital stock of said Company of the par value 
of $1.00 each. The main office of this company was at Ft. 
Madison, Iowa, and its stock was listed on the New York curb 
market. At that city there was maintained an office for the 
transfer of stock of said company. On the back of the certifi- 
cate was a printed form of assignment. On the above date 
Gledja sold this stock to appellant, E. B. Dick and affixed his 
signature to the assignment in blank. On‘the same date ap- 
pellant delivered this stock so signed in blank to appellee, the 
First National Bank of Christopher, Illinois, to be sold on the 
New York curb market. On the 16th day of July, 1919 appel- 
lee forwarded this certificate to Stix and Company, St. Louis 
brokers, who on July 18, forwarded the same for sale to New- 
borg and Company in New York. On the 16th or 17th of July 
this stock was sold on the New York market and the pro- 
ceeds of such sale amounting to $8,178.18 was by Stix & Com- 
pany remitted to appellee and such amount placed to the 
eredit of appellant. Appellant drew on this account until 
about the first of August following when he departed for the 
state of Texas by the way of Springfield and Joplin, Mo. In 
the meantime it appears that Gledja by some means had 
stopped the transfer of said stock at the transfer office in 
New York and thus prevented the consummation of the sale 
made by Newborg & Company in that city. On August 4, Stix 
and Company through the First National Bank of St. Lonis, 
drew on appellee bank, for the sum of $7,844.50 which they 
claimed to be the amount they were out on the transaction. 
This draft drawn on appellee bank was charged to the amount 
of appellant. On the same date appellee wired a traveling 
companion of appellant at Springfield, Missouri as follows: 
‘‘Tell Dick Gledja stock returned account of injunction. 
Charging his account. Will hold awaiting advice.’’ 

This message was received by appellant on the 5th of 
August and he replied by wire as follows: ‘‘Hold money and 
have Rob Hickman take charge of case and wire me at Joplin, 
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Mo., if necessary to return home. This message was re- 
ceived by appellee on the morning of August 8. Appellee con- 
firmed its telegram of August 4, to appellant by letter which 
reached appellant at Wichita Falls, Texas about the 11th or 
12th of August. Appellant returned to Christopher and on or 
about the 18th or 19th of August went to appellee bank and 
took up the matter with the President and Cashier. It ap- 
pears that after appellant had drawn on his account, the draft 
which was charged to his account left him overdrawn. Asa 
result of the conversation between appellant and the presi- 
dent and cashier of appellee, appellant deposited his check 
with the bank in the amount of his overdraft and the stock 
certificate was returned to him. -On the 19th day of August 
appellant and Gledja settled the differences between them and 
evidenced such settlement by a signed written statement recit- 
ing that the stock had been fully paid for by appellant, and that 
all differences between them had been adjusted. It also ap- 
pears that on behalf of appellant this settlement was negoti- 
ated by Bob Hichman above referred to, as his attorney. 
With reference to this settlement Gledja testified that he told 
Mr. Hickman attorney for appellant who came to him about 
the matter that he was willing to pay what he had received 
back to appellant if appellant did not want the stock. Another 
witness testified that soon after appellant returned from 
Texas he stated that he was going to hold the stock and make 
some money on it. 

It further appears that in September, 1919 the Perfec- 
tion Tire and Rubber Company held a meeting of its stock- 
holders at which the par value of its stock was increased from 
$1.00 to $10.00 per share, and that appellant attended this 
meeting. Prior to that time he had forwarded stock certifi- 
eate No. 4699 assigned to him by Gledja to the Secretary of 
the Company and had issued to him in lieu thereof stock cer- 
tificate No. 105013. After the stockholders meeting above 
mentioned there was issued to him in lieu of stock certificate 
105013, certificate No. 301633 representing 580 shares of the 
Company of the par value of $10.00 each. It was shown by the 
evidence that for some months after stock certificate No. 4699 
was returned to appellant the market value of this stock re- 
mained practically the same as it was on that date. Later the 
market value of this stock began to decline until at the time of 
the institution of this suit the stock was practically worthless 
on the market. On August 238, 1920 appellant instituted a suit 
to the September Term, 1920 of the Franklin county circuit 
Court to recover from appellee $7,844.50, the amount of the 
draft which appellee had in July, 1919 charged to his account 
in connection with the sale of this stock. On the trial be- 
fore the court without a jury, judgment was rendered in favor 
of the appellee, and against appellant for casts. 

Complaint is made that the court refused to admit in evi- 
dence plaintiff’s Exhibits B and C. These exhibits were 
photographie copies of the original stock certificate No. 4699 
and the assignment of the same by Gledja in blank when de- 
livered to appellant. Without any argument it is also urged 
that the court erred in refusing to admit plaintiff’s exhibits 
M, L and N. These exhibits were respectively a certificate 
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by the secretary of the Perfection Tire and Rubber Company 
that certain photographs are true and correct photographs 
of the face and back of stock certificate 105013, a certificate 
of the secretary as to the minutes of a meeting of the board 
of directors of the Perfection Tire and Rubber Company, at 
which it was decided to increase the par value of the stock of 
that company to $10.00 per share and also a certified copy 
of the stockholders meeting of that company held on Septem- 
ber 16, 1919, at which such increase in the par value of the 
stock was perfected. The balance of appellant’s argument 
is devoted in substance to urging that the Judgment is con- 
trary to the law and the evidence. 

After a careful consideration of this record it appears 
to us that the proof clearly show this matter was fully settled 
between appellant and Gledja, and that at that time Gledja 
offered through appellant’s attorney, to return the money to 
him but that such offer was never accepted and that appel- 
lant told another party, a witness in the case, that he was 
going to hold the stock; that the sock also remained substan- 
tially at the same price on the market for sometime there- 
after and appellant could have saved himself from any loss 
if he had desired so to do; that he held this stock for a year 
until it had very much depreciated in value and he then in- 
stituted this suit. We are of opinion there was no reversible 
error in refusing the admission of the exhibits above referred 
to and that had they been admitted they could not have af- 
fected the finding of the court in this case, and that no other 
judgment than that rendered could have properly been given 
by the court. 

é Judgment affirmed. 
ve Not to be reported. 
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Opinion by Higbee, J. 


Appellant, Samuel J. Doumas, brought suit in assump- 
sit against appellee, A. M. Levy, for work, labor and material 
he claims to have furnished, and for money claimed to have 
been expended by him at the request and for the benefit of ap- 
pellee. 

The declaration contained only the common counts. In 
the month of March, 1921, appellant was in the possession of 
five lower rooms in what was known as the Tulley building 
in Granite City, Illinois, which he had rented from Mrs. 
Emma Tulley for a period of five years. He occupied one of 
these rooms as a store room and leased three of the other 
rooms to be used also as store rooms. Appellee, who was 
conducting a store in the village of Madison near by, desired 
to lease the vacant one of the five rooms held by appellant 
under his lease, to carry on a business similar to that con- 
ducted by him in Madison. Early in March, 1921, appellee 
applied to appellant for a lease for the vacant store room, 
stating, however, that he could not use the same in his busi- 
ness unless certain changes were made therein. There were 
a number of conversations between the parties which resulted 
in a proposition on the part of appellee to take a four years 
lease on the premises for a rental of $100 a month for three 
years and $115 for the fourth year and to sign a lease to that 
effect, provided the desired changes in the building were 
made. After investigation of the costs of making the im- 
provement appellant told appellee that the expense of the 
same would be so much that he could not afford to make the 
lease to him. Later, however, appellant, on the reeommen- 
dation of appellee, procured a contractor who offered to do 
the work for a price which appellant decided he could afford 
to pay to secure the lease from appellee. The changes in 
the building were therefore ordered by appellant to be done 
and were completed by the contractor. Afterwards appellee 
desired that the place be painted and papered and appellant 
had this done. The total cost of all improvements made by 
appellant in the room was $844.85. While these changes 
were in progress appellee was absent for about two weeks in 
New York City. When he returned he presented a lease to 
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appellant, sometime in April, 1921, which he requested him 
to sign. Some controversy arose, just what is not clear, but 
as a result appellant refused to sign the lease. It appears 
that the two parties then visited Mrs. Tulley, the owner of 
the building, who stated her willingness that the premises 
might be sub-let by appellant to appellee. It would appear 
that there was a controversy between the parties as to the 
form of a lease to be signed by them, though the contentions 
of the respective parties in this regard are not shown by the 
proofs. The upshot was, however, that no lease was executed 
by the parties and it does not appear from the proof that any 
lease was ever tendered by appellant to appellee. Appellee 
having refused to take the building, appellant at once de- 
manded payment for work, labor and material furnished and 
money expended by him in making the charges in the room 
desired by appellee, but the latter refused the demand. Noth- 
ing is shown by the proofs to have occurred between the par- 
ties, bearing upon the question of the lease or the controver- 
sies between them until about a year later when this suit was 
brought against appellee in the cireuit court of Madison 
county. 


Upon the trial of the cause a jury was waived by the 
parties and at the conclusion of the evidence offered by the 
appellant (plaintiff), the court found the issues for appellee 
and entered judgment against the appellant for costs. It is 
substantially admitted on both sides that as there was no 
written lease executed and the proposed lease was to be made 
for a term of four years, that such a leasing, even if fully 
proven, could not be relied upon for a recovery because be- 
ing for more than one year, it would fall within the statute 
of frauds. It is, however, claimed by appellant that the court 
erred in finding the issues against him because he rendered 
certain services and furnished money to make the improve- 
ments in the room in question, at the request of appellee and 
for his benefit and he contends that the rule is ‘‘one who has 
rendered services in execution of a verbal contract which 
on account of the statute, cannot be enforced against the other 
party, can recover the value of the services upon a quantum 
merwt’’. Butcher vs. Atkinson, 68 Ill. 421. In the case 
above referred to the plaintiff had been employed verbally 
to enter the services of defendant for the period of three years 
and to have the exclusive agency for selling certain goods 
manufacturd by defendant, in certain territory. He _ per- 
formed the services under the contract for ten months when 
he was discharged, without cause. The defendant when sued, 
pleaded the statute of frauds but it was held that the plain- 
tiff might recover what the services performed by him and his 
expenses were reasonably worth under the quantum meruit 
counts of the declaration. The conditions in that case were 
in no wise similar to those which exist in the case before us 
and the rule there laid down cannot be held to be applicable 
here. 

Appellant is suing to recover money expended by him 
on what was, during the term of his lease, substantially his 
own property. Appellee never actually undertook to pay for 
the improvements made nor can it be held that there was an 
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implied promise on his part to pay for the same. There were 
negotiations between the parties looking to the leasing of the 
store room in question by appellee and he had verbally prom- 
ised to execute a written lease in case certain improvements 
desired by him were made. The provisions of the lease, ex- 
cept as to the amount of the rental to be paid and the length 
of time it was to exist, were not agreed upon. When the 
improvements had been completed, appellee tendered a lease 
to appellant which had conditions which appellant refused to 
accept. Appellant, while insisting that appellee enter into 
a lease, not only refused the one tendered by appellee, but 
apparently wholly neglected to tender one covering the con- 
tract he desired to have appellee enter into. Even from ap- 
pllant’s standpoint, the most that can be said is that appel- 
lee was guilty of a breach of his oral contract, but even this 
is not proven by the evidence as all the terms of the proposed 
lease do not appear to have been settled. Appellant was 
clearly not entitled to recover in this case upon the common 
counts and the trial court rightfully found in favor of appel- 
lee. The judgment will be affirmed. 
Affirmed. 
Not to be reported. 
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Opinion by Higbee, J. 


This is an appeal from the county court of St. Clair 
county, in a bastardy proceeding, wherein relatrix, Helen 
Hagemann an unmarried woman, charged Edwin 8. Fritz, the 
appellant, with being the father of her child. A jury found 
the said Edward S. Fritz was ‘‘the father of the bastard child 
of said Helen Hagemann’’ and the court thereupon entered 
judgment against said Fritz for the payment of Two Hundred 
Dollars for the first year and one hundred dollars a year 
thereafter for the period of nine years. 

The relatrix testified on the trial to only one act of sexual 
intercourse with appellant, which she said was forcible and 
against her will and took place while she was resisting and 
fighting to get free. This act, which according to her state- 
ment, amounted to the crime of rape, took place as she stated, 
on the evening of March 22, 1921, at which time she was 17 
years of age, and the child was born on November 24, 1921 
some eight months and two days later. She further stated 
that she had never had sexual intercourse with any other per- 
son that appellant. On the other hand, appellant who was 
at the time of the alleged occurrence nineteen or twenty years 
of age, positively denied that he had sexual intercourse with 
the relatrix at the time named or at any other time. He also 
swore that during the whole evening in question he was at 
home, at his father’s and in this he was corroborated by the 
testimony of his father and mother and a young man who 
was there visiting his sister. The evidence against appellant, 
other than the testimony of the relatrix, consisted mainly of 
certain admissions claimed to have been made by appellant 
and by his attorney for him. 

On the hearing, the trial court permitted the relatrix 
and one Mrs. Buser, a witness for her, to testify over the 
objections of appellant to certain statements, charged by at- 
torneys for relatrix as amounting to admissions of guilt on 
the part of appellant, made by Mr. Horner, an attorney for 
appellant in the absence of the latter. The testimony object- 
ed to was in effect that shortly after the birth of the child, he 
defendant, Mr. Fritz his father and Mr. Horner his lawyer, 
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came to see the relatrix at the home of Mrs. Buser, where she 
was staying; that Mr. Horner said to relatrix that he was glad 
to see her getting through all right; that there was a young 
fellow at Lebanon who was anxious to marry her; that he 
asked her if there was anything they could do for her, if they 
could help her in any way. The relatrix testified that when 
these remarks were made by Mr. Horner ‘‘the boy and Mr. 
Fritz were down stairs; they did not stay there when Mr. 
Horner had his talk with me’’. Mrs. Buser testified that at 
the time ‘‘the talk’? was had with Mr. Horner ‘‘the boy was 
down stairs’’. 

Appellant insists that in admitting these statements of 
Mr. Horner the court erred because (1) they amounted only 
to an attempt to compromise and (2) they were made out of 
the presence of appellant. Counsel for appellee contend that 
the statements made did not constitute an attempt to com- 
promise or settle, but that they were admissions on the part 
of appellant that he was the father of the child and that it 
would be immaterial whether the statements came directly 
from appellant or were made through his attorney. The 
theory put forward by appellee’s counsel appears to have 
been adopted by the trial court and it involves the principal 
question submitted to us on this appeal. The admission of 
this testimony must have had an important bearing upon the 
determination of the facts by the jury as without it the right 
of appellee to recover does not appear to be clear. If the 
statements made by the attorney for appellant should be con- 
sidered as constituting an offer of compromise, they were 
plainly inadmissible. (Paulin vs. Hauser, 63 Ill. 312; C. E. 
& L. S. Ry. Co. vs. Catholie Bishop, 119 IL 525). 

Neither do we think appellant should be bound by the 
statements of his attorney even if not made in an effort to 
effect a compromise, when made out of court and in his ab- 
sence, there being no proof that the attorney was directly 
authorized to him to make the same. 

In the ease of Chicago City Ry. Co. vs. MeMeen, 70 IL 
App. 220, where the trial court admitted appellee’s testimony 
that the attorney for appellant had said that ‘‘they consid- 
ered that they were liable for it (appellee’s claim) and would 
settle it’’, the Appellate Court held, ‘‘this was error, not on 
the ground that the conversation was in the nature of an 
offer to compromise but on the ground that what an attorney 
says is not evidence against his client, unless it be in the na- 
ture of a stipulation as to the conduct of the cause. 1 Green 
Hiv. See. 186’’. (See also, Pietsch vs. Pietsch, 245 Ill. 454; 
Stevens vs. Moody, 204 Ill. App. 451. Appellant’s attorney 
could not have Moody, 204 IL, App. 451. Appellant’s attor- 
ney could not have known whether his client was guilty except 
upon information received by him from the client. If he had 
been called upon to testify to communications upon the sub- 
ject with his client, he should not have been allowed to do so. 
(Helbig vs. Ins. Co., 108 Il., App. 624.) 

In his opening statement to the jury one of the attorneys 
for appellee said ‘‘Her father and next friend had an agree- 
ment of settlement made’’. The court then asked, ‘‘ Was there 
an agreement made for settlement here?’’ And the attorneys 
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answered, ‘‘yes’’. Appellant objected to these statements 
and the court directed the jury to disregard them ‘‘for the 
time being’’. It appears from the record that the same at- 
torney in his closing argument started to make a statement 
to the jury, calling their attention to the resemblance of the 
baby to the alleged father. Appellant’s counsel objected and 
the court properly instructed the jury to disregard the state- 
ment. Gehm vs. The People, 87 Ill, App. 158. Such state- 
ments should not have been made and while under the ruling 
made by the court, they would not alone constitute reversible 
error, they can but strengthen the impression that the ver- 
dict subsequently found by the jury should not be permitted 
to stand here when such evidence as was properly admitted 
shows so very close a case upon the facts. 

The judgment will be reversed and the cause remanded. 
/ Reversed and remanded. 

Not to be reported. 
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